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Jordan 

V. 

St.  Paul,  Minneapolis  &  Manitoba  R.  Co. 

{Minnesota  Supreme  Court,  December  9,  1889.) 

Special  Findings— Motion  to  Set  Aside— New  Triair— When  there  is  a  gen- 
eral verdict,  and  also  special  findings  of  fact,  it  is  not  proper  practice  to 
move  to  set  aside  one  of  the  findings  of  fact  as  contrary  to  the  evidence, 
without  asking  for  a  new  trial  of  the  whole  issue  or  of  that  particular  ques^ 
tion  of  fact,  especially  if  setting  it  aside  would  require  a  judgment  differ- 
ent from  what  would  be  required  if  it  were  allowed  to  stand. 

Obstruction  of  Surface  Waters— Construction  of  Railroad  Across  Prairie. 

The  rule  that  a  land-owner  may  improve  his  own  land  for  the  purpose  for 
which  similar  land  is  ordinarily  used,  and  may  do  what  is  necessary  for 
that  purpose — as,  to  build  upon  it,  or  raise  or  lower  its  surface,  even  though 
the  effect  may  be  to  prevent  surface  water  which  before  flowed  upon  it 
from  coming  upon  it,  or  to  draw  from  adjoining  land  surface  water  that 
would  otherwise  remain  there,  or  to  shed  surface  water  over  land  on  which 
it  would  not  otherwise  go — applied  to  a  railroad  company  constructing  its 
road  across  a  prairie  country. 

Appeal  from  District  Court,  Clay  County. 
W.  B.  Douglass  for  appellant. 
M.  D.  Grover  and  Iv.  E.  Dodge  for  respondent. 

Gilfillan,  C.  J. — From  the  course  of  the  trial  in  this  case, 
as  shown  by  the  settled  statement  of  the  case,  it  is  apparent 
that  the  parties  did  not,  by  consent,  enter  upon  the 
trial  of  any  other  than  the  issues  made  by  the  plead-  ^^"p'^**' 
ings.  This  makes  it  necessary  to  refer  to  the  complaint  to 
ascertain  what  issues  it  presents ;  that  is,  what  act  of  the  de- 
fendant it  alleges  as  wrongful.  It  alleges  that  the  defendant 
wrongfully,  unlawfully,  wantonly,  negligently,  and  maliciously 
cut,  dug,  and  made,  and  caused  to  be  dug,  cut,  and  made, 
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two  certain  large  ditches  about  six  miles  in  length,  one  on 
each  side  of  its  roadbed,  parallel  with  and  about  ten  feet  from 
^it,  and  connected  them  by  means  of  five  large  culverts,  the 
locations  of  which  are  giVen,  the  ditches  running  through 
large  quantities  of  low  and  wet  land,  and  which  ditches  did 
and  do  gather  and  accumulate  large  quantities  of  water  by 
draining  said  low  and  wet  lands,  and  did  and  do  at  certain 
seasons  of  the  year  convey  large  and  enormous  quantities  of 
surface  water  from  said  culverts  and  from  said  two  ditches, 
which  water,  by  reason  of  and  on  account  of  said  ditches 
and  culverts,  was  unnecessarily  made  and  forced  to  run  in 
large  and  destructive  currents  through  the  ditches  and  cul- 
verts over  large  quantities  of  land,  including  that  of  plaintiff, 
whereby  plaintiff's  land  was  overflowed  and  covered  with 
water,  damaging  his  crops.  It  is  not  alleged  that  there  was 
anything  wrongful  in  the  mode  of  constructing  the  ditches 
or  culverts ;  that  the  former  were  (if  properly  there)  either 
•  too  large  or  too  small,  or  were  unskillfuUy  or  baaly  con- 
structed ;*or  that  the  latter  were  badly  constructed,  or  were 
insufficient  in  capacity  or  number,  or  improperly  located ; 
or  that  either  ditches  or  culverts  as  constructed  were  unnec- 
essary to  the  proper  construction  of  the  railroad.  The  com- 
plaint really  calls  in  question  only  the  right  of  the  defendant 
to  have  the  ditches  and  culverts  there,  even  though  necessary 
to  the  railroad,  if  their  effect  would  be  to  accumulate  surface 
water,  and  cause  it  to  flow^  on  plaintiff's  land,  where  it  would 

not  otherwise  flow.  The  jury  rendered  a  general 
Terdieu  verdict  in  favor  of  the  plamtiff,  and  also  returned 

answers  to  16  specific  questions  of  fact,  which  the  court  sub- 
mitted to  them  to  find  upon.  The  plaintiff  moved  to  set  aside 
one  of  the  special  findings  on  the  ground  that  it  was  contrary 
to  the  evidence,  which  motion  was  denied ;  and  the  defend- 
ant moved  to  set  aside  the  general  vereict,  because  inconsist- 
ent with  the  special  findings,  and  for  judgment  on  the  special 
findings,  which  motion  was  granted,  and  judgment  was  ac- 
cordingly  entered,  and  the  plaintiff  appealed. 

Where  there  is  a  general  verdict  and  also  special  findings, 
we  do  not  think  it  proper  practice  to  move  to  set  aside  one 

of  the  special  findings  upon  an  essential  fact  on  the 
'?!'?!?  ^1"?    erround  that  it  is  contrary  to  evidence,  without  ask- 

mg  to  have  a  new  trial,  either  of  the  whole  issue 
or  of  the  particlar  question  of  fact.  If  such  a  finding  could 
be  set  aside  on  that  ground,  leaving  the  general  verdict  and 
other  special  findings  to  stand,  then,  if  setting  it  aside  would 
require  a  judgment  different  from  what  would  be  required  if 
it  were  retained,  the  setting  it  aside  on  the  ground  stated 
would  have  the  effect  of  a  trial  by  the  court  without  the  jury. 
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In  this  instance,  however,  within  the  issues,  whether  the  spe- 
cial finding  were  set  aside  or  retained  would  make  no  difier- 
ence  with  the  right  to  judgment.  It  was  only  to  the  effect 
that  the  rainfall  on  the  occasion  referred  to  in  the  complaint 
was  extraordinary  and  unusual.  Whether  it  was  orciinary 
or  extraordinary  would  make  no  difference  with  defendant  s 
liability  upon  the  issues  presented  by  the  complaint. 

It  is  conceded  that  the  defendant  had  a  right  to  construct 
and  maintain  its  railroad,  and  that  its  acts  were  done  upon  its 
right  of  way,  rightfully  acquired.  It  is  to  be  regarded,  there- 
fore, as  an  owner  doing  the  acts  complained  of  on  its  own 
premises ;  and  its  duty  and  liability  are  to  be  measured  by 
the  rule  as  to  the  duty  and  liability  in  respect  to  surface 
waters  that  attaches  in  the  case  of  an  owner  in  the  use  of  his 
own  land.  The  district  through  which,  so  far  as  involved  in 
this  case,  the  defendant's  road  runs  is  prairie  country,  with 
-depressions  in  the  surface,  such  as  are  found  in  every  prairie 
district  in  this  state,  along  which  surface  waters,  especially 
when  subsiding,  flow  until  they  find  an  outlet,  or  until  they 
-are  absorbed  in  the  soil,  or  pass  off  by  evaporation. 

Two  of  the  questions  submitted  to  the  lury  were  as  follows : 
(i)  Were  the  excavations  by  the  railroaa  made  by  excavating 
the  earth  therefrom  for  the  purpose  of  constructing  the  de- 
fendant's railroad,  and  not  for  the  purpose  of  drainage  ?  (2) 
[Was  the  defendant's  railroad  properly  constructed,  and  in 
the  usual  and  ordinary  manner  of  constructing  railroads  in 
prairie  countries],  ana  with  culverts  so  placed  as  to  equalize 
the  ordinary  flow  of  surface  water  ?**  The  first  question,  and 
that,  part  of  the  second  which  we  have  placed  in  brackets, 
were  answered  in  the  affirmative  ;  that  part  of  the  second  not 
in  brackets  in  the  negative.  As  we  have  seen,  no  question  is 
presented  by  the  complaint  as  to  the  proper  location  of  the 
<:ulverts.  The  finding  as  to  them  is,  therefore,  outside  of  the 
issues,  and  must  be  disregarded.  And  it  is  the  same  as  to  the 
last  question  submitted,  referring  to  the  sufficiency  of  the 
•ditches  to  carry  off  ordinary  surface  water.  No  other  of  the 
special  findings  modifies  in  any  degree  the  finding  on  the  two 
<luestions  we  have  quoted. 

The  case  is  therefore  one  where  a  railroad  company,  for 
the  purpose  of  properly  constructing  its  roadbed,  tases  earth 
from  one  part  of  its  premises  and  uses  it  upon  the 
roadbed,  thus  leaving  an  excavation  or  ditch  along    i^wi*ty '«' 
each  side  of  it,  which  is  the  usual  and  ordinary  way    of  i«rfcce* 
of  constructing  railroads  in  prairie  cou4itries.     It    wsten. 
is  evident  that  in  a  flat  country,  if  it  be  desirable 
to  raise  the  roadbed  above  the  natural  surface  of  the  ground, 
Xhe  earth  must  be  taken,  as.  was  done  in  this  case,  from  along- 


'. 
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side  of  the  roadbed,  and  that  so  taking  it  will  necessarily 
leave  an  excavation  or  ditch  from  which  the  earth  has  been 
taken.  The  right  of  one  land-owner  to  use  and  improve  his 
own  land  for  the  purpose  for  which  similar  land  is  ordinarily 
used,  and  that  he  may  do  what  is  necessary  for  that  purpose, 
and  that  he  may  build  upon  it,  or  raise  or  lower  its  surface, 
even  though  the  effect  may  be  to  prevent  surface  water  which 
before  flowed  upon  it  from  coming  upon  it,  or  to  draw  from 
adjoining  land  surface  water  which  would  otherwise  remain 
there,  or  to  shed  surface  water  over  land  on  which  it  would 
not  otherwise  go,  is  in  accordance  with  the  common-law 
rule  as  to  surface  waters,  and  is  fully  recognized  in  this 
state.  Lee  v.  Minneapolis,  22  Minn.  13;  O'Brien  v.  St.  Paul, 
25  Minn.  331  :  Henderson  v.  Minneapolis,  32  Minn.  319,  6  Am. 
&  Eng.  Corp.  Cas.  4 ;  Rowe  v.  St.  Paul,  M.  &  M.  R.  Co.,  39  Am. 
&  Eng.  R.  Cas.  255.  The  right  to  so  use  and  improve  one's 
own  land  does  not,  however,  include  the  right  to  do  so  merely 
by  transferring  from  it  surface  waters  naturally  resting  upon 
it  to  the  land  of  another.  It  is  only  where  such  shifting  of 
the  burden  follows  as  an  incident  to  using  or  improving  his 
land  as  such  land  is  ordinarily  used  or  improved,  that  it  can 
be  justified.  Kobs  v.  Minneapolis,  22  Minn.  159;  O'Brien  z/. 
St.  Paul,  supra\  Hogenson  v.  St.  Paul,  M.&M.  R.  Co.,  31 
Minn.  224,  14  Am.  &  Eng.  R.  Cas.  291 ;  Townships  of  Blakely 
V.  Devine,  36  Minn.  53 ;  Pyet/.  Mankato,  36  Minn.  373  ;  Olson 
V.  St.  Paul,  M.&  M.  R  Co.,  38  Minn.  419,  34  Am.  &  Eng.  R. 
Cas.  152.  This  case  comes  within  the  rule  of  the  cases  first 
above  cited.    Judgment  affirmed. 

Obitruetion  of  Surface  Watertr— See  Rowe  v,  St.  Paul  M.  &  M.  R.  Co. 
(Minn.),  39  Am.  &  Eng.  R.  Cas.  255 ;  Thomson  2/.  Sebasticook&  M.  R.  Co. 
(Me.).  36  A/.  662  ;  Philadelpia.  W.&  B.  R.  Co.  v,  Davis  (Md.),  34  Id.  143, 
note  148 ;  Waldrop  v.  Greenwood,  L.  &  S.  R.  Co.  (S.  Car.),  34  Id.  204. 


Mississippi  &  Tennessee  R.  Co 
Archibald  et  al. 

{Mississippi  Supreme  Courts  January  27,  1890.) 

Obstruction  of  WaterCourta — Liability  of  Railroad  Company. — Two  water 
courses  with  well  defined  channels  from  20  to  30  feet  wide  and  6  to  10  feet 
deep,  ran  through  plaintiff's  land.  In  one  of  these  water  courses,  in  order 
to  protect  its  roadbed  from  inundation,  defendant  erected  and  maintained 
a  bulkhead  whereby  the  waters  were  diverted  from  their  channel  and 
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• 
thrown  on  the  lands  of  plaintiff.  By  way  of  further  protection,  defendant 
cut  a  ditch  with  its  open  face  next  to  the  roadbed  and  threw  up  a  levee  rang- 
ing from  I  1-2  to  4  feet  in  heip;ht  across  'the  entire  western  boundary  of 
plaintiff's  land,  whereby  the  diverted  waters  from  the  one  stream,  and  the 
overflowed  waters  from  the  other,  were  thrown  back  upon,  and  damaged 
plaintiff's  lands.  At  each  of  three  trestles  built  by  defendant  in  its  road- 
bed for  the  outflow  of  the  creeks  there  had  been  three  replacements,  and 
each  time  the  old  piles  were  not  removed,  but  were  cut  off  above  the  sur- 
face with  the  result  that  but  a  small  opening  was  left  for  the  escape  of  the 
"water.  Heldy  that  the  injuries  to  plaintiff's  lands  must  be  deemed  to  have 
been  caused  by  the  obstruction  of  the  streams,  and  tliat  the  defendant  was 
liable  although  the  accumulations  of  sand,  etc.,  therein  had  been  increased 
by  the  removal  of  timber  from  the  side  hills  and  other  natural  causes. 

Same — What  are  Surface  Waters.— When  waters  gathered  from  the  hills 
along  the  'bank  of  a  .stream,  and  caused  by  the  rainfall,  have  once  be- 
come part  of  the  stream,  they  are  governed  by  the  rules  applicable  to 
water  courses  and  not  by  the  rules  applicable  to  surface  waters  although 
they  should  be  dammed  back  and  caused  to  flow  upon  adjoining  lands. 

Same — Right  of  Action  of  Purchaser  of  Lands. — Although  the  obstruc- 
tion which  causes  waters  to  overflow  upon  adjoining  lands  has  been  placed 
in  the  streams  be/ore  the  plaintiff  in  an  action  acquired  title,  the  injury  is  to 
be  deemed  a  continuing  one,  and  the  plaintiff  is  entitled  to  recover  dam- 
ages. 

Appeal  from  Circuit  Court,  Panola  County. 
W.  P.  &  /,  B,  Harris  for  appellant. 
Sullivan  &  Whitfield  for  appellees. 

Wood,  C.  J. — This  action  was  instituted  by  appellees,  in 
the  circuit  court  of  Yalobusha  county,  for  the  recovery  of 
damages  alleged  to  have  been  sustained  by  reason  ^^  ^^^ 
of  the  negligence  of  appellant  in  the  building  and  re. 
pair  of  certain  trestles  over  certain  water-courses  which 
drained  the  lands  of  appellees,  by  means  of  which  negligent 
building  and  repair  the  said  water-courses  were  filled  up  and 
choked,  and  said  lands  overflowed  and  submerged,  and  their 
value  destroyed.  There  was  a  plea  of  not  guilty  filed  by  the 
railroad  company,  and  a  change  of  venue  to  the  second  dis- 
trict of  Panola  county,  by  consent  of  parties.  On  this  issue 
there  was  a  verdict  for  plaintiffs  below  in  the  sum  of  $1,500, 
and  judgment  accordingly.  From  this  judgment  the  rail- 
road appeals  to  this  court. 

We  do  not  understand  that  it  is  disputed  that  appellees' 
lands  have  been  submerged  and  damaged  by  reason  of  the 
damming  of  the  water-courses  referred  to  and  de- 
scribed in  the  pleadings  and  proofs.  The  contro-  £*****"*' 
versy  goes  to  the  causes  producing  the  overflow 
and  damage.  On  the  part  of  appellees,  it  is  urged  that 
the  careless,  negligent,  and  insufficient  manner  of  building 
and  repairing  the  trestle  of  the  railroad  where  the  roadbed 
crosses  the  water-courses,  and  the  erection  of  a  bulkhead  in 
Alston  creek  by  appellant,  and  the  construction  of  a  small 
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levee  on  the  railroad's  right  of  way,  and  near  to  the  lands  in 
question,  have  gradually  raised  the  beds  of  the  streams,  and 
partially  filled  and  cholced  their  currents,  and,  in  seasons  of 
rains,  actually  dammed  the  water-courses  at  the  trestles, 
whereby  the  waters  brought  down  in  the  channels  were  un- 
able to  flow  and  escape  across  the  defendant's  roadbed,  arid 
so  were  forced  out  of  their  beds,  and  driven  back  on  the 
lands,  covering  them  with  a  deposit  of  sand  and  gravel,  and 
greatly  depreciating,  if  not  wholy  destroying,  their  value. 
For  appellant,  it  is  msisted  that  the  injuries  complained  of 
are  the  results  of  natural  causes  .long  operating,  and  now  only 
reaching  that  stage  of  destructiveness  of  wnich  appellees 
complain.  It  is  said  that  the  denuding  the  range  of  hills, 
which  lie  east  of  and  enclose  the  lands  in  question,  of  their 
timber,  and  the  subjecting  the  soil  of  these  hills  to  the  pro- 
cesses of  cultivation,  in  ordinary  agriculture,  must  result, 
with  unerring  certainty,  in  the  rapid  disappearance  of  the 
loamy  top  soil,  and  its  transferrence  to  valleys  below,  and 
the  gradual  washing  away  of  large  parts  of  the  looser  mate- 
rial composing  the  bulk  of  the  hills,  and  their  deposit  in  the 
runs  ana  ditches  and  water-courses  into  which  the  surface 
waters  from  the  hills  pour,  and  so  by  the  operation  of  natural 
causes,  in  the  changed^condition  of  the  hills,  the  streams  have 
become,  in  process  of  time,  filled  with  these  deposits  from 
the  hills,  and  that  hence  the  overflows  upon  appellees*  lands, 
and  their  destruction  by  deposits  of  sana  and  gravel,  result 
from  agencies  over  which  the  railroad  has  no  control  what- 
ever. 

We  think  this  statement  fairly  presents  the  real  issue. 
While  there  is  a  vast  mass  of  testimony,  and  some  conflict  ia 
matters  apparently  important,  stripped  of  all  superfluities  the 
case  will  be  found  to  be  of  the  character  disclosed  in  the 
statement  just  made.  It  is  not  a  question  of  obstructing  or 
diverting  or  discharging  surface  water  by  one  owner  upon 
the  lands  of  an  adjacent  owner.  The  law  applicable  to  such 
cases  finds  no  room  for  examination  in  the  case  before  us. 
The  controlling  question  here  is  this,  viz.,  were  these  water- 
courses obstructed  by  the  negligence  of  the  railroad,  whereby 
the  lands  have  been  overflowed  and  damaged  :  or  are  these 
obstructions  the  product  of  natural  agencies,  long  operating, 
and  just  now  making  their  hurtful  power  to  be  noticed  and 
felt? 

It  must  be  admitted,  we  think,  that  the  stripping  of  up- 
lands  of  their  timber,  and  the  stirring  and  loosen- 
tw".^*  *       ^^K  ^^  their  soils  by  the  processes  of  cultivation,  has 
the  natual  effect  of  carrying  off,  in  a  rapid  man- 
ner and  in  large  measure,  the  lighter  portions  of  the  hills  so 
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loosened  and  made  ready  to  be  carried  away  to  the  lowlands 
by  storm  and  rain.  It  is  doubtless  true,  too,  that  the  opera- 
tion of  these  natural  causes  contributed  materially  to  the 
overflows  which  are  alleged  to  have  damaged  the  "lands  in 
question.  Indeed,  it  is  manifest  that  without  such  contribu- 
tion by  natural  causes  there  could  be  no  choking  of  channels, 
and  damming  of  water-courses,  ordinarily.  We  can  scarcely 
conceive  of  any  stream  ever  becoming  choked  or  dammea 
with  boughs  and  leaves,  and  sand  and  silt,  unless  natural 
causes  are  taken  into  the  account. 

Granting  the  full  operation  of  natural  causes  in  the  case  at 
bar  the  vital  question  yet  remains  unanswered.     That  ques- 
tion is,  did  the  defendant  railroad,  with  presum- 
able knowledge  of  the  changed  conditions  of  the     ^^^^^^ 
lands,   and  their  environment,  and  of  the   unfail- 


ing operation  of  the  natural  agencies  we  have  ad- 
verted to,  do  or  omit  to  do  anything,  in  the  line  of  its  duty^ 
whereby  the  flooding  of  appellees'  lands,  and  their  conse- 
quent destruction,  were  maae  probable,  not  to  say  inevitable^ 
after  every  heavy  rain-fall  ?  A  glance  at  the  uncontroverted 
proofs  will  answer  the  question.  Two  of  the  water-courses 
under  consideration,  Alston's  creek  and  Bates  creek,  were 
streams  with  well  defined  channels,  in  width  from  20  to  30 
feet,  and  in  depth  from  6  to  10  feet.  In  one  of  these  water- 
courses, in  an  effort  to  protect  its  roadbed  from  inundation, 
appellant  erected,  and  for  a  few  years  maintained,  a  bulk- 
head, whereby  the  waters  in  that  stream  were  diverted  from 
their  channel,  and  bodily  thrown  on  the  lands  of  appellees. 
By  way  of  further  protection  to  its  roadbed,  appellant  cut  a 
ditch  with  its  open  face  next  to  the  roadbed,  anci  threw  up  a 
levee  ranging  trom  i^  to  4  feet  in  height  across  the  entire 
western  border  of  appellees*  lands,  whereby  the  diverted 
waters  from  Alston's  creek,  and  the  overflowed  waters  from 
the  other  creek,  were  thrown  back  on  the  lands  alleged  to 
have  been  damag^ed ;  and  at  each  of  the  three  trestles,  built 
by  the  railroad,  m  its  roadbed,  for  the  out-flow  of  the  three 
creeks,  there  is  shown  to  have  been  three  replacements  of 
such  trestles,  and  on  each  occasion  the  old  piles  which  sup- 
ported  the  trestles  were  not  removed,  but  were  cutoff  above 
the  surface  of  the  water  ready  to  catch  any  drift  brought  down 
by  the  waters  from  above,  with  the  result  of  having  left  a 
small  opening  for  the  escape  of  the  waters  in  these  streams, 
whereas  the  depth  of  such  channels,  as  we  have  already  seen, 
was  originally  6  to  10  feet.  Conceding  the  action  of  natural 
causes,  and  the  legitimate  effects  of  sucn  action,  as  contended 
by  appellant's  counsel,  can  it  be  successfully  maintained  that 
the  conduct  of  the  railroad  in  the  particulars  just  above  men- 
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tioned  was  such  as  to  free  it  from  liability  ?  To  ask  the  ques- 
tion in  the  light  of  the  facts  of  the  case,  is  to  answer  it.  The 
railroad,  in  our  opinion,  directly  contributed  to  the  creation 
of  those  obstructions  in  the  water  courses  which  flooded  ap- 

Kellees'  lands,  and  resulted  in  the  injuries  complained  of. 
loreover,  the  consideration  of  the  conduct  of  appellant,  as 
showing  proper  care,  or  the  want  of  it,  in  these  various  par- 
ticulars, as  well  as  the  consideration  of  the  action  of  natural 
causes  operating  in  this  case,  was  properly  matter  to  be 
submitted  to  the  determination  of  a  jury.  It  was  so  sub- 
mitted, and  the  finding  of  the  jury  is  abundantly  supported 
by  the  evidence  in  the  case,  and  meets  our  approbation. 

It  is  asserted  by  counsel  for  appellant  that,  appellees  hav- 
ing  bought  the  lands  subsequent  to  the  building  of  the  rail- 
road, and  with  full  knowledge  of  the  evil,  and  it 
SMfof'wT  "^^  having  been  shown  that  anything  has  been 
ehMer.'^"  douc  by  the  railroad  since  appellees*  acquisition  of 
title  to  cause  the  injury  complained  of,  the  railroad 
company  cannot  be  held  liable  in  this  action.  We  think 
counsel  misconceives.  The  wrongs  done  by  appellant  are 
continuing  wrongs.  The  action  of  appellant  of  which  com- 
plaint is  made  has  been  silently  and  slowly  operating,  but 
without  hurt  or  damage  until  recently.  The  causes  which 
have  resulted  in  this  injury  have  been  continuously  working, 
and  the  injury  itself  is  a  continuing  one.  In  the  very  section 
in  Angell  on  Water-Courses  to  which  appellant*s  counsel  re- 
fer us  for  support  of  their  proposition,  we  find  it  declared 
that  a  plaintiff  is  entitled  to  recover  although  the  dams  pro- 
ducing such  injury  were  erected  before  the  plaintiff  had  any 
interest  in  the  property  to  which  the  injury  was  done,  and 
the  dams  had  not  since  been  raised.  See  Ang.  Water-Courses, 
§  465  ;  Brown  v.  Cayuga  &  S.  R.  Co.,  12  N.  Y.  486. 

Let  us  examine  briefly  the  law  on  which  the  court  below 
submitted  the  case  to  the  jury.  Complaint  is  made  that  the 
fourth  instruction  for  plaintiff  below  was  improperly  given, 
inasmuch,  as  is  said,  there  was  no  evidence  to  support  it. 
The  charge,  in  effect,  instructs  the  jury  that  if  the  defendant 
railroad,  since  October,  1885,  had  carlessly  obstructed  the 
waters  in  the  water-courses  so  as  to  cause  them  to  overflow  the 
lands  of  plaintiffs,  and  to  damage  them,  then  the  jury  should 
find  for  plaintiffs.  The  charge  as  it  seems  to  us,  is  clearly 
correct,  and  is  not  wholly  inapplicable  for  want  of  evidence 
on  which  to  rest.  The  evidence  unmistakably  shows  that  at 
some  one  or  all  of  these  three  trestles,  several  times  in  each 
year,  after  heavy  rains,  the  water  courses  are  so  obstructed 
as  to  prevent  the  outflow  of  the  currents  across  the  railroad, 
through  these  trestles,  whereby  the  floods  were  backed  upon 
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these  lands,  and  that  this  injurious  condition  remained  until 
the  railroad  hands  removed  the  drift-wood  and  other  ob- 
structing materials,  and  opened  the  outlets.  The  exception, 
as  it  appears  to  us,  is  therefore  not  well  taken. 

We  aisaffree  with  counsel,  ^Jso,  in  their  views  as  to  the 
first,  second  and  third  instructions  given  for  plaintiffs  below. 
As  in  the  fourth,  so  here  in  these  three,  we  think  there  was 
evidence  which  warranted  the  trial  judge  in  giving  the 
charges.  The  propositions  of  law  embraced  in  these  four  in- 
structions are  conceded  to  be  correct  in  the  abstract,  and  we 
are  of  the  opinion  that  they  were  correct  in  their  concrete 
application  also. 

The  action  of  the  court  below  in  refusing  certain  charges 
asked  by  the  railroad  company  having  reference  to  the  law 
applicable  to  the  control  01  rain-water  and  surface 
water,  as  distinguished  from  waters  flowing  in  de-  J^toUw*!* 
fined  channels  of  streams,  is  assigned  for  error  like-  sarfkce 
wise.  The  most  cursory  examination  of  the  record  wat*™. 
will  demonstrate  that  this  was  not  a  case  in  which 
any  question  concerning  surface  water  was  presented.  It  is 
undeniable  that  the  great  body  of  the  waters  which  flowed 
through  these  water-courses  was  hastily  gathered  into  the 
channels  of  the  streams  from  the  rain-falls  on  the  hills  and 
other  lands  adjacent  to  them  ;  but  it  is  equally  undeniable 
that  when  once  this  surface  water  has  found  its  way  to  the 
beds  of  well  deflned  streams,  and  has  joined  their  currents, 
it  ceases  to  possess  any  of  the  qualities  of  surface  water,  and 
is  regarded  only  as  part  and  parcel  of  the  volume  that  flows 
in  the  channels  of  the  water-courses.  The  waters  which 
flooded  the  lands  of  the  appellees,  doubtless,  were  largely 
gathered  from  the  hills  ranged  to  the  east  of  the  scene  of 
their  destructiveness ;  but  long  before  the  injury  had  been 
wrought  they  had  mingled  with  all  other  waters  in  the  tor- 
rent, and  had  been  stamped  with  all  the  distinctive  marks  of 
waters  gathered  into  water-courses.  Entertaining  this  view, 
we  think  the  court  below  properly  refused  these  instructions, 
touching  the  powers  and  rights  01  owners  over  surface  water, 
as  tending,  in  all  likelihood,  to  confuse  and  mislead  the  jury. 

Looking  at  the  entire  case,  we  are  unable  to  say  that  the 
proper  conclusion  was  not  reached  ;  and  the  judgment  of 
the  court  below  is  therefore  affirmed. 

Surface  Waters — Overflow  of  Streams. — Waters  overflowing  the  bank  of 
a  stream  in  consequence  of  the  insufficiency  of  the  natural  channel  to  hold 
and  carry  off  the  same  have  been  held  to  be  surface  waters.  Taylor  v, 
Fickas,  6\  Ind.  167  ;  Abbott  v,  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  (Mo.)  20 
Am.  &  Eng.  R.  Cas.  103;  Shane  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
<Mo.)  5  Id.  64 ;    McCormick  v,  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  57 
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Mo.  433,  70  Mo.  359,  35  Am.  Rep.  431.  But  where  waters  left  the  banks 
of  a  well  defined  stream,  flowed  over  adjoining  lands  for  a  short  distance, 
and  were  then  stopped  by  an  embankment  and  forced  into  a  stream  above 
a  culvert,  it  was  held  that  they  were  not  surface  waters,  but  that  in  deter- 
mining the  sufficiency  of  the  culvert,  they  must  be  regarded  in  the  same 
light  as  if  they  had  continuously  flowed  into  the  stream.  Sullens  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.,  74  Iowa  6^;  Moore  v,  Chicago,  B.  &  Q,  R.  Co.,  75 
Iowa  263. 


Baltimore  &  Ohio  &  Chicago  R.  Co.  et  al. 

V. 

Ketring  et  al 
(Indiana  Supreme  Courts  January  30,  1890.) 

Drains — Liability  of  Railroad  to  Assessment. — The  Indiana  Act  of  April  8« 
1 88 1,  as  amended  by  the  Act  of  March  8,  1883,  authorizes  the  assessment 
of  the  easement,  or  right  of  way  of  a  railroad  company  for  the  cost  of  es- 
tablishing a  drain. 

Same — Trial  by  Jury— Statutory  Proceedings. — Proceedings  under  a  stat- 
ute authorizing  the  .establishment  of  a  drain  upon  petition  by  the  owners 
of  property,  are  special  in  their  nature,  and,  being  purely  of  statutory  or- 
igin, tjie  legislature  may  prescribe  the  mode  of  trial,  and  may  grant  or 
withhold  the  right  of  trial  by  jury  at  its  pleasure. 

Same — Application  of  Rules  of  Practice  to  Proceedings — Motion  for  New 
Trial. — The  provision  of  the  Indiana  Act  of  1883  relative  to  proceedings  for 
the  establishment  of  drains,  that  the  petition  shall  be  docketed  as  an  action 
pending,  subjects  the  proceedings  to  all  the  rules  of  procedure  which, 
govern  the  trial  of  ordinary  civil  actions,  except  as  otherwise  provided ; 
and  whenever  a  motion  for  a  new  trial  is  necessary  in  an  ordinary  civil 
action,  it  is  equally  necessary  in  proceedings  to  establish  drains. 

Same— Drainage  of  Lakes— Indiana  Statute.— The  Indiana  acts  relative  to 
the  establishment  of  drains,  were  not  intended  to  provide  a  system  for  the 
drainage  of  fresh  water  lakes,  but  were  only  intended  to  apply  to  wet  and 
marshy  lands,  swamps,  ponds,  and  the  like. 

Appeal  from  Circuit  Court,  Kosciusko  County. 
H,  Newbegifiy  B.  B,  Kingsbury,  Hammond  &r   Royce,   JV,  S. 
Marshall,  /.  W,  Cook  and  W,  B,  Fishback  for  appellants. 
Frazer  &  Frazer  for  appellees. 

Berkshire,  J. — This  is  a  proceeding  to  establish  a  ditch 
under  an  act  of  the  legislature  approved  April  8,  1 881,  as 
amended  by  an  act  approved  March  8, 1 883.  Elliott, 
c-e  .tst«d.  gy  §  1 175-  The  petition  was  filed  in  the  office 
of  the  clerk  of  the  Kosciusko  circuit,  court  March  28,  1883. 
The  14th  day  of  May,  1883,  w^as  the  day  noted  for  docketing 
the  petition ;  and  on  that  day  the  court,  having  found  that 
the  required  notice  had  been  given,  ordered  the  petition 
docketed  as  an  action  pending  in  the  Kosciusko  circuit  court. 
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On  the  1 8th  day  of  May,  1883,  the  court  having  found  that 
no  demurrer,  remonstrance,  or  other  objection  had  been  filed, 
ordered  that  the  petition  be  referred  to  the  drainage  commis- 
sioners of  said  county,  and  designated  the  28th  day  of  said 
month  as  the  day  on  which  they  should  meet,  and  the  i8th 
day  of  the  following  June  as  the  day  on  which  to  make  their 
report  to  this  court.  At  the  same  time  the  place  at  which 
the  commissioners  would  meet  was  desi^natea,  and  copies  of 
the  petition  and  order  of  the  court  delivered  to  them.  At 
the  place  and  on  the  day  named  for  the  commissioners  ta 
meet,  they  came  together,  and  entered  upon  the  performance^ 
of  their  duties ;  and  afterwards,  and  on  tneday  designated  for 
them  to  report,  they  appeared  in  open  court,  and  made  their 
report;  and,  it  appeanng  that  lands  were  included  in  the  re- 
port which  were  not  named  in  the  petition,  the  court  ordered 
that  the  necessary  notice  be  given,  and  fixed  the  30th  day  of 
the  said  month  of^June  as  the  day  on  which  said  report  would 
be  considered,  and  on  said  last-named  day  the  petitioners 
made  proof  of  the  giving  of  said  notice.  On  the  19th  day  of 
said  month  of  June,  Nathaniel  Crow  and  others  filed  a  motion 
that  the  court  require  the  report  of  the  commissioners  to  be 
made  more  specific.  On  the  26th  day  of  the  said  month  the 
said  Crow  and  William  Moon,  two  of  the  appellants,  filed  re- 
monstrances ;  and  on  the  27th  day  of  said  month  the  appellant,, 
the  Baltimore  &  Ohio  &  Chicago  Railroad  Company,  hied  its 
remonstrance,  and  on  the  next  day  following  filed  an  addition- 
al or  supplemental  remonstrance.  On  the  30th  day  of  said 
month  the  Cedar  Beach  Association  filed  its  remonstrance. 
Motions  followed  to  strike  out  all  the  parts  of  each  of  said  re- 
monstrances. 

The  court  sustained  the  motion  to  strike  out  the  said  sup- 
plemental or  additional  remonstrance   of  the  Baltimore  & 
Ohio  &  Chicago  Railroad  Company.     The  court 
committed  no  error  in  this  ruling,  as  the  statute  ex-     umhmtj  or 
pressly  provides  for  the  assessment  of  the  easement     «»ro«d  to 
or  right  of  way  of  a  railroad  company.     Section     ■"•■^•■*- 
1175,   supra.     See   Indianapolis   &  C.  Gravel   Road   Co.   v. 
Christian,  93  Ind.  360.     Parts  of  other  remonstrances   were 
stricken  out;  but,  as  this  ruling  of  the  court  presents  no  ma- 
terial  question,  we  are  not  called  upon  to  consider  it. 

The  appellants  demanded  a  trial  by  jury,  which  the  court 
refused,  and  they  excepted  ;  but,  as  they  filed  no  motion  for 
a  new  trial,  the  question  is  not  in  the  record  for  our  -.  ,  j.  , 
consideration.  The  necessity  of  a  motion  for  a  new  *  ^^"'^* 
trial  will  be  considered  further  on.  It  is  not  improper  to 
suggest,  however,  that  this  is  not  a  common  law  action,  but  a 
special  proceeding,  purely   of  statutory  origin.     It  has  fre- 
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quently  been  ruled  by  this  court  that  in  all  such  proceedings 
the  legislature  may  prescribe  the  mode  of  trial,  and  extend 
or  withhold  the  rignt  of  trial  by  jury  at  its  pleasure ;  that 
the  constitutional  provision  to  which  our  attention  has  been 
called  is  only  applicable  to  that  class  of  common-law  actions 
wherein  the  right  of  trial  by  jury  existed  when  the  constitu- 
tion was  adopted.  Anderson  v.  Caldwell,  91  Ind.  451;  In- 
dianapolis &  (J.  Gravel  Road  Co.  v.  Christian,  supra ;  Ross  z\ 
Davis,  97  Ind.  79;  Lipes  t/.  Hand,  104  Ind.  503;  Drebert  v. 
Trier,  106  Ind.  510;  Laverty  v.  State,  109  Ind.  217.  We  may 
add  that  an  ample  remedy  is  furnished  to  all  persons  whose 
lands  may  be  affected  or  appropriated  in  the  location  of  a 
ditch. 

There  was  nothing  in  the  motion  to  require  the  commis- 
sioners to  make  their  report  more  specific ;  but,  if  otherwise, 
after  the  motion  was  filed  the  report  was  amended, 
Motton  for  and  the  motion  not  refiled.  No  motion  was  made 
MwtriaL  £^j.  ^  ^^^  trial.  Therefore,  notwithstanding  the 
many  exceptions  taken  on  the  trial,  and  errors  assigned  in 
this  court,  all  questions  properly  presented  have  been  consid- 
ered, except  such  as  relate  to  the  motion  in  arrest  of  judg- 
ment. Section  2  of  the  act  of  1883  (Elliott,  Supp.  §  11 76) 
provides  that  the  petition  shall  be  docketed  as  an  action  pend- 
ing. Because  of  this  provision,  it  must  have  been  the  mten- 
tion  of  the  legislature  that,  after  the  docketing  of  the  petition 
as  an  action  pending,  it  be  subject  to  all  the  rules  of  proced- 
ure which  govern  in  the  trial  of  ordinary  civil  actions,  except 
as  specially  otherwise  provided.  To  hold  otherwise  would 
be  to  entirely  disregard  the  said  provision.  Having  reached 
this  conclusion,  the  further  conclusion  that  must  follow  is  that 
whenever  a  motion  for  a  new  trial  is  required  in  an  ordinary 
civil  action  to  present  a  question  to  this  court,  it  is  equally 
necessary,  in  a  proceeding  like  the  one  before  us,  to  present  a 
similar  question.  But  see  Neff  v.  Reed,  98  Ind.  341  ;  Crume 
V.  Wilson,  104  Ind.  583  ;  Bass  v.  Elliott,  105  Ind.  517. 

This  leads  us  up  to  the  motion  in  arrest  of  judgment.     In 
support  of  this  motion  two  questions  are   discussed  ;  (i)  If 
the  said  statutes  include  within  their  purview  and 
CoBftitattoK-    scope  fresh-water  lakes,  then  they  are  unconstitu- 
«tltate.  tional ;  (2)  it  was  not  the  intention  of  the  legislature, 

when  they  enacted  the  said  statutes,  to  provide  for 
the  drainage  of  the  fresh-water  lakes  within  the  state.  When- 
ever legislative  power  to  enact  a  statute  which  has  been 
placed  in  the  statute-book  is  seriously  involved,  the  question 
is  of  the  gravest  importance,  and  should  only  be  determined 
and  decided  after  great  care  and  consideration  by  the  court, 
and    after  full  and    comprehensive   argument    by   counsel^ 


Urmlaafre  of 
Uikes. 
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The  question  has  not  been  thus  discussed  by  counsel.  In 
fact,  tnere  seems  to  be  some  difference  of  opinion  among 
counsel  for  the  appellants  upon  the  question.  In  view  ot 
what  we  have  said,  together  with  the  fact  that  the  conclusion 
reached  by  a  majority  of  the  court  as  to  the  second  question 
stated  renders  it  unnecessary  for  us  to  pass  upon  the  consti- 
tutional question,  we  therefore  express  no  opinion  as  to  it. 

A  majority  of  the  court  have  reached  the  conclusion  that 
the  subject-matter  involved  in  this  proceeding  does  not  fall 
within  the  purview  and  scope  of  the  said  acts  otthe 
leg^islature ;  that  the  legislature,  in  the  passage  of 
said  acts,  did  not  intend  to  provide  a  system  of 
drainage  for  the  fresh-water  lakes  of  the  state ;  that  the  stat- 
utes apply,  and  were  only  intended  to  apply,  to  wet  and 
marshy  lands,  swamps,  ponds,  and  the  like ;  and  therefore  that 
the  circuit  court  of  Kosciusko  county  had  no  jurisdiction,  and 
erred  in  overruling  the  motion  to  arrest  the  judgment.  The 
writer  does  not  agree  with  the  conclusion  reached  by  the 
majority  of  the  court,  but  does  not  care  to  extend  this  opinion 
with  a  statement  of  the  reasons  which  lead  him  to  a  different 
conclusion,  because  to  do  so  would  be  of  no  practical  import- 
ance. The  judgment  is  reversed,  with  costs,  with  directions 
to  the  court  below  to  dismiss  the  petition. 

Elliott,  J.,  concurs  in  the  conclusion  reached. 

OldSj  J.,  dissents  as  to  the  conclusion  reached  that  the  pur* 
view  and  scope  of  the  statutes  are  not  sufficiently  broad  to 
cover  fresh-water  lakes. 


Kankakee  &  Seneca  R.  Co.  et  al. 

V. 

HORAN. 

* 

{Illinois  Supreme  Court,  yanuary  21,  1890.) 

Obstruction  of  Water-Coune — Liability  of  Parent  Company  for  Act  of 
Auxiliary  Com  pan  yt — Where  the  evidence  establishes  that  a  railroad  com- 
pany was  organized  and  its  road  built  in  the  interest  of  another  and  older 
company,  and  that  the  newly  organized  company  was  but  a  mere  instru- 
ment used  by  the  older  company  for  the  construction  of  a  railroad,  extend- 
ing its  then  existing  line,  both  railroad  companies  are  to  be  deemed  joint 
actors  in  the  construction  of  the  new  road,  and  both  are  liable  for  a  nui- 
sance caused  by  the  construction  of  the  railroad  embankment,  ditches  and 
bridges  in  such  a  manner  to  cause  adjoining  lands  to  be  overflowed. 
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32me — Right  of  Action  of  Owner  of  Reversion. — A  complaint  w-htch 
alleges  the  construction  and  maintenance  by  the  defendants  of  a  railroad 
and  its  appurtenances,  consisting  of  a  permanent  embankment,  ditches, 
bridges,  etc.,  by  means  of  which  the  waters  of  a  water-course  are  and  Mrill 
be  permanently  dammed  up,  diverted  and  caused  to  set  back  upon  a  faxm. 
thus  creating  a  continuing  and  permanent  nuisance,  is  sufl^cient  to  state  a 
cause  of  action  in  favor  of  the  owner  of  the  reversionary  estate. 

Same — Measure  of  Damages — ^Tenancy  at  Will. — Where  a  person  in  pos- 
session of  lands  is  merely  a  tenant  at  will  the  measure  of  damages  in  an 
action  by  the  owner  of  tne  reversion  for  a  permanent  and  continuing  nui- 
sance arising  from  the  overflow  of  the  lands,  is  the  depreciation  in  the 
market  value  by  reason  of  the  overflow.  The  tenancy  is  not  such  an 
estate  as  to  require  apportionment  between  it  and  the  reversion  of  the 
damage  arising  from  the  depreciation  of  the  market  value  of  the  land. 

Same — Damages — Competency  of  Opinion  Evidencet — In  an  action  for 
damages  to  land  caused  by  an  overflow  which  is  permanent  in  its  nature, 
the  opinion  of  witnesses  as  to  the  market  value  of  the  land  before  and 
after  a  railroad  was  built,  and  that  the  depreciation  in  value  was  caused  by 
an  overflow  resulting  from  the  construction  of  the  railroad,  is  admissible. 

Same — Admissibility  of  Maps  of  Lands* — Maps  or  plats  of  the  lands  in 
question  which  have  been  identified  by  the  witnesses  and  shown  to  be 
substantially  correct,  are  admissible  in  an  action  to  recover  damages  for 
overflowing  lands. 

Same — Evidence— Petition  for  Change  of  Venue— Harmless  Error. — The 
.admission  of  a  petition  for  a  change  in  venue  for  the  purpose  oif  establish- 
ing the  date  when  a  railroad  company  was  constructed  and  that  it  is 
operated  by  a  co-defendant  of  the  company  which  constructed  it.  is  not 
reversible  error  when  it  appears  that  both  facts  are  sufficiently  established 
.a/iu/tiff. 

Same— Evidence — Bill  for  Injunction. — The  bill,  in  a  suit  to  enjoin  the 
prosecution  of  an  action  to  recover  damages  for  the  overflow  of  lands,  is 
■competent  evidence  in  the  action  for  damages  of  admissions  by  the  plaint- 
iff therein ;  and  the  fact  that  the  defendants  in  such  bill  filea  a  demurrer 
to  it,  does  not  render  it  incompetent,  the  admission  contained  in  the  demur- 
rer being  only  for  the  purpose  of  obtaining  the  judgment  of  the  court  as  to 
the  sufficiency  of  the  bill  on  its  face. 

Same — Testimony  of  Deceased  Witness — Bill  of  Exceptions.— The  testi- 
mony of  a  deceased  witness  given  on  the  former  trial  of  a  cause,  cannot 
be  shown  by  the  bill  of  exceptions  given  at  that  trial. 

Same — Joint  Tort>Feasors— Evidence — Mortgage  by  Auxiliary  Company. — 
Where  two  railroad  companies  are  sued  for  jointly  causing  a  nuisance  upxDn 
lands,  the  one  as  the  owner  of  the  railroad,  and  the  other  as  having  caused 
the  first  company  to  be  constructed  for  the  purpose  of  extending  its  own 
line,  a  mortgage  by  the  company  constructing  the  railroad  is  not  admissi- 
ble for  the  purpose  of  establishing  that  the  company  owning  the  railroad 
was  the  principal  or  sole  actor  in  creating  the  nuisance. 

Same — Erection  of  Bridge — Increased  Flow  from  Drainage. — A  railroad 
company  in  constructing  a  bridge  over  a  water-course  is  bound  to  antici- 
pate and  provide  for  any  such  lawful  increase  of  the  water  flow  as  may  be 
caused  by  the  drainage  of  adjoining  lands  into  it. 

Appeal  from  Appellate  Court,  Second  District. 

G.  S.  Eldredge  for  appellants. 

5.  C  Stougk  and  R.  M,  Wifig  for  appellee. 

Bailey,  J. — This  was  an  action  on  the  case,  brought  by 
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Owen  Horan  against  the  Kankakee  &  Seneca  Railroad  Com- 
pany and  the  Cincinnati,  Indianapolis,  St.  Louis  & 
Chicago  Railway  Company,  to  recover  damages  to     ^etUiniUoB. 
the  plaintifiF's  estate  in  reversion  in  certain  lands, 
caused  by  the  obstruction  of  a  natural  water-course,  and  the 
diversion  of  the  water  therefrom  to  and  upon  said    lands. 
The  declaration  contains  six  counts.     The  first,  second,  and 
sixth  counts  allege,  in  substance,  that  at  the  time  of  the  com- 
mission of   the  grievances  thereinafter  mentioned,  a  certain 
farm  in  Grundy  county,  containing  24c  acres  of  land,  was  in 
the  possession  and  occupancy  of  Frank  Horan  as  the  plaint- 
iff 's  tenant,  the  reversion  thereof   then  and  there  and  still 
belonging  to  the  plaintiff,  and  that  through,  over  and  across 
the  northeast  portion  of  said  farm,  from  the^south,  in  a  north- 
erly direction,  an  ancient  stream,  slough  or  water-course  was 
wont  to  run  and  flow  in  its  natural  channel,  without  obstruc- 
tion or  interruption,  whereby,  from  time  immemorial,  said 
premises  had  been  and  ought  to  be  drained  and  kept  in  good, 
tillable  condition,  and  free  from  all  injurious  and  damaging 
excess  of  water,  yet  the  defendants,  well-knowing  the  prem- 
ises, but  contriving  and  intending  to  injure  the  plaintiff  in 
his  said   reversionary  estate  and  interest,  on  the  ist  day  of 
March,  1879,  at  said  county,  wrongfully  and  injuriously,  with 
a  certain   line   or  track  of  railroad,   commonly   called   the 
"  Kankakee  &  Seneca  Railroad,"  and  the  trenches,  bridges 
and  embankments  thereof,  by  the  defendants  then  and  there 
built  over,  through  and  across  said  farm,  and  said  ancient 
stream  or  water-course  obstructed  and  impeded,  and  so  nar- 
rowed and  filled  up  the  natural  channel  of  said  stream  or 
water-course   that  pn  the  day  aforesaid,  and    from   thence 
hitherto,  said  channel  has  been  and  is  permanently  incapable 
of  carrying  off   large  and  divers  quantities  of    water  that 
were  at  the  date  aforesaid,  and  at  divers  other  times  between 
that  day  and  the  commencement  of  this  suit,  and  will   be 
from  time  to  time  upon  said  farm  in  the  future,  as  it  was 
wont  to  do,  and  otherwise  would  do.     The  sixth  count  alleges 
that  by  means  of  said  railroad,  and  the  grades,  embankments, 
bridges,  culverts,  cuts  and  trenches  thereof,  by  the  defendants 
then  and  there  constructed,  maintained  and    kept  up,  the 
defendants    have    wrongfully,    unjustly     and     permanently 
diverted  the  water  of  said  ancient  stream,  slough  or  water- 
course from  its  natural  channel  towards,  to  and  upon  the  said 
farm  of  the  plaintiff.     Each  of  said  counts  alleges  that  by 
nieans  of  the  premises  the  plaintiff  has  been  injured  in  his 
said  reversionary  interest  and  estate.     The  third  and  fourth 
counts  allege  that  the  plaintiff  now  is,  and  at  and  before  the 
commission   by    the   defendants  of    the   grievances   therein 
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complained  of,  and  ever  since  has  been,  the  owner  in  fee  of 
said  farm,  with  the  appurtenances,  and  that  said  farm  was 
of  great  rental  value,  to-wit,  an  annual  rental  value  of  $5,000, 
and,  after  averring  the  existence  and  description  of  said 
water-course  as  in  the  other  counts,  allege  that  the  defendants, 
well-knowing,  etc.,  at  the  date  aforesaid  permanently  diverted 
the  water  of  said  stream,  slough  or  water-course  from  its 
natural  channel  to  and  upon  said  premises,  and  thereby  then 
and  there  permanently  injured  the  plaintiff  in  his  said  estate. 
The  fifth  count  alleges  that  at  the  time  of  the  commis- 
sion of  the  grievances  complained  of  the  plaintiff  was,  and 
ever  since  has  been,  the  owner  of  said  farm,  with  the  appur- 
tenances, and  that  said  premises  then  were,  and  ever  smce 
have  been,  in  the  possession  and  occupation  of  said  Frank 
Horan,  the  reversion  thereof  then  and  there  belonging  to 
the  plaintiff,  and  that  the  defendants,  with  said  line  or  track 
of  railroad,  and  the  trenches,  bridges  and  embankments 
thereof,  by  the  defendants  then  and  there  built  and  con- 
structed  over  and  through  said  premises,  and  the  said  ancient 
stream,  slough  or  water-course,  oy  means  whereof  the  water 
therefrom  now  does,  and  from  time  to  time  in  the  future,  will 
permanently  [leave  its  channel  and  course,  and  run  to,  tow- 
ards  and  upon,  and  overflow  said   premises,  whereby  the 

Elaintiff  has  been  and  is  greatly  and  permanently  injured  in 
is  said  reversionary  interest  and  estate  Jn  and  to  said  prem- 
ises. 

The  defendants  severally  pleaded  not  guilty,  and  at  the 
trial  the  jury  found  both  the  defendants  guilty,  and  assessed 
the  plaintiff's  damages  at  $7,200.     For  this  sum 
Yerdiet.  and  costs  the  circuit  court,  after  denying  the  mo- 

tions severally  entered  by  the  defendants  tor  a  new 
trial  and  in  arrest  of  judgment,  gave  judgment  in  favor  of 
the  plaintiff.  The  defendants  having  appealed  to  the  appel- 
late court,  the-  plaintiff  there  voluntarily  remitted  from  his 
judgment  the  sum  of  $3,200,  and  said  court  thereupon  affirmed 
said  judgment  for  $4,000  and  costs ;  and  by  a  further  appeal 
the  defendants  have  now  brought  the  record  to  this  court 
for  review. 

The  facts  developed  at  the  trial,  so  far  as  it  is  material  to 
notice  them  here,  are  briefly  as  follows :  The  plaintiff  is,  and 
fmu.  ^^^  many  years  has  been,  the  owner  in  fee  of  a  farm 

**  consisting  of  the  S.  W.  \  and  the  W.  \  of  the  S.  E. 

\  of  section  32,  in  the  town  of  Braceville,  Grundy  county. 
Said  farm,  during  the  entire  period  of  time  covered  by  the 

S resent  controversy,  was  in  the  actual  possession  of  Frank 
loran,  the  plaintiff's  son,  under  an  arragement  by  which  he 
was  permitted  by  the  plaintiff  to  occupy,  use,  and  cultivate 
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the  farm  for  his  own  benefit,  without  rent;  the  term  of 
the  tenancy  being  left  wholy  indefinite,  thus  constituting  it  a 
mere  tenancy  at  will.  Prior  to  1881,  the  Cincinnati,  Indian- 
apolis, St.  Louis  &  Chicago  Railway  Company  was  owning" 
and  operating  a  line  of  railway  running  from  Cincinnati, 
Ohio,  to  Kankakee,  in  this  state,  the  westerly  terminus  of 
said  line  being  at  Kankakee,  and  said  company  then  being  in 
the  habit  of  running  its  trains  from  Kankakee  to  Chicago 
over  the  Illinois  Central  Railroad  by  virtue  of  some  arrange- 
ment with  the  company  owning  that  road.  The  Kankakee 
&  Seneca  Railroad  Company  was  thereupon  organized  on  the 
22d  day  of  February,  1881,  for  the  purpose  of  building  a 
railroad  connecting  with  the  road  of  the  Cincinnati  Com- 
pany at  its  terminus  at  Kankakee,  and  running  from  that 
?oint  to  Seneca,  a  station  on  the  Chicago,  Rock  Island  & 
'acific  Railway,  and  there  connecting  with  that  line  of  rail- 
waj^.  Said  proposed  line  of  railway  was  built  and  completed 
during  the  years  1881  and  1882,  nominally  at  least,  by  said 
Kankakee  &  Seneca  Railroad  Company;  and  immeaiately 
after  its  completion  it  was  taken  possession  of  and  has  ever 
since  been  in  the  possession  of,  and  been  operated,  used,  and 
controlled  by,  the  Cincinnati  Company.  There  was  consid- 
erable evidence — most  of  it  circumstantial,  however, — tend- 
ing to  show  that  the  Kankakee  &  Seneca  Company  was  or- 
ganized, and  said  road  built,  at  the  instance  and  in  the  inter- 
est of  the  Cincinnati  Company,  and  was  but  a  mere  instru- 
ment created  and  used  by  the  last-named  company  for  the 
construction  of  a  railroad  extending  its  then  existing  line  so 
as  to  connect  with  the  line  of  the  Rock  Island  Company  at 
Seneca.  The  right  of  way  for  said  railroad  across  the  plaint- 
iflF's  farm  was  conveyed  by  the  plaintiff  to  said  Kankakee  & 
Seneca  Railroad  Company  by  deed.  Said  railroad  crosses 
said  farm  in  a  south-easterly  and  north-westerly  direction, 
crossing  the  north  line  of  the  farm  about  40  rods  east  of  the 
north-west  corner,  and  crossing  the  east  line  about  30  rods 
north  of  the  south-east  corner,  thus  dividing  the  farm  into 
two  unequal  portions ;  the  southerly  part  containing  about 
170  acres,  and  the  northerly  part  about  70  acres.  The  stream 
or  water-course  in  question,  known  as  the  "Parker  Slough,** 
rises  at  a  point  several  miles  south  of  said  farm,  and,  running 
north-easterly,  crosses  the  line  of  the  railroad  at  a  point 
about  80  rods  east  of  the  south-east  corner  of  the  farm,  and 
then,  taking  a  north-westerly  direction,  crosses  the  east  line 
of  the  farm  about  25  rods  south  of  the  north-east  corner,  and 
thence,  making  a  slight  curve,  returns  and  emerges  from  the 
said  farm  near  said  corner.  The  surface  of  said  farm,  and 
of   the  surrounding    region,   is  low,  and   nearly  level ;  and 

41  A.  &  £.  R.  Cas. — 2  . 
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the  railroad,  from  the  point  where  it  enters  the  farm,  near 
the  north-west  corner,  to  the  place  where  it  crosses  the 
slough,  constitutes  an  embankment  from  2^  to  3  feet  in  height. 
The  railroad  crosses  the  slqugh  by  a  bridge  built  upon  piles 
driven  into  the  ground.  Another, .  smaller  slough,  situated 
some  distance  east,  rises  south  of  the  farm,  and  runs  northerly 
across  the  south-east  corner  of  the  farm,  and  crosses  the  line 
of  the  railroad  at  a  point  near  where  the  railroad  crosses  the 
east  line  of  the  farm,  and  there  is  constructed  another  bridge 
simular  to  the  one  over  the  other  slough.  In  constructing 
the  railroad  embankment  a  ditch  was  excavated  along  the 
southerly  side  of  the  embankment,  about  i^  feet  in  depth, 
and  from  15  to  20  feet  in  width.  This  ditch  was  carried 
easterly  nearly  to  the  Parker  slough,  a  few  feet  only  of  earth 
being  left  between  the  end  of  the  ditch  and  the  slough. 
There  was  evidence  tending  to  show  that  the  openings  through 
the  railroad  embankment  under  the  bridge  were  not  sufficient 
to  carry  off  and  discharge  the  water  in  the  Parker  slough  in 
times  of  hieh  water,  ana  that  large  quantities  of  water  were 
consequently  dammed  up  so  as  to  set  back  upon  and  flood 
the  portion  of  the  farm  south  of  the  railroad  ;  also,  that  the 
water  cut  a  channel  Ihrou^^h  the  earth  left  between  the  Parker 
slough  and  the  railroad  ditch,  and  that  large  quantities  of 
water  were  thereby  let  into  said  ditch,  and  carried  easterly 
so  as  to  flood  the  farm. 

All  of  the  controverted  questions  of  fact  in  the  case  being 
conclusively  settled  by  the  judgment  of  the  appellate  court, 
we  must  regard  the  allegations  of  the  declaration  as  to  the 
improper  and  insufficient  construction  of  the  railroad  em- 
bankment, trenches,  and  bridges,  and  their  incapability  of 
carrying  off  the  water  naturally  flowing  into  and  through 
said  slough  or  water-course,  as  established,  and  not  open  to 
investigation  here.  We  must  also  regard  it  as  settled  that, 
in  consequence  of  the  improper  construction  of  said  railroad 
and  its  appurtenances,  the  waters  in  said  slough  have  been  and 
will  be  dammed  up,  set  back,  and  diverted  to  and  upon  the 

{)laintiff*s  farm,  in  a  manner  and  form  as  is  alleged  in  the  dec- 
aration,  and  that  the  plaintiff  has  thereby  suffered   damages 
to  his  estate  in  reversion  to  the  amount  of  the  judgment. 

It  must  also  be  regarded  as  settled  that  the  Cincinnati 
Company  was  a  joint  actor  with  the  Kankakee  Company  in 
LiabiutT  of  ^^^  construction  and  maintenance  of  said  railroad, 
tort-feuon.  Or  SO  Contributed  to  its  construction  and  mainte- 
nance as  to  be  liable  to  the  plaintiff,  jointly  with 
that  company,  for  the  damag^es  resulting  therefrom.  The  rule 
of  law  is  that  all  who  contribute  to  a  tort,  even  by  their  wills 
alone,  and  especially,  therefore,  all  who  contribute  by  their 
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acts,  even  though  in  an  inferior  degree,  are,  whether  they 
are  personally  present  or  absent  at  the  doing,  liable  to  the 
person  mjured,  each  for  the  entire  damages.  Bish.  Non- 
Cont.  Law,  §  522.  The  evidence  clearly  tended  to  show 
such  complicity  on  the  part  of  the  Cincinnati  Company  ;  and 
the  finding  of  the  jury,  confirmed  by  the  judgment  of  the 
circuit  and  appellate  courts,  conclusively  establishes  its  con- 
tribution both  to  the  creation  and  maintenance  of  said  nui- 
sance  in  such  manner  as  to  render  it  liable. 

The  first  error  of  law  complained  of  is  the  overruling  by 
the  circuit  court  of  the  defendants'  motion  in  arrest  of  judg- 
ment :  such  motion  being  based  upon  the  allega- 
tion that  the  declaration  states  no  cause  of  action  SaAdeaey  or 
for  damages  to  the  plaintiff's  reversionary  interest.  ^H'***'*^ 
In  four  counts  of  the  declaration  the  plaintiff  claims  ni^^m^ 
an  estate  in  reversion  in  the  farm  in  question  after  muu. 
the  expiration  of  the  tenancy  of  his  son  Frank 
Horan,  who  was  then  occupymg  the  farm  as  his  tenant.  Said 
counts  then  alleged  the  construction  and  maintenance  by 
the  defendants  of  a  railroad  and  its  appurtenances,  consisting 
of  a  permanent  embankment,  ditches,  bridges,  etc.,  by  means 
of  wnich  the  waters  of  said  slough  or  water-course  are  and 
will  be  permanently  dammed  up,  diverted  to,  and  caused  to 
set  back  upon,  and  overflow,  said  farm,  thus  creating  a  con- 
tinuing and  permanent  nuisance  to  and  upon  said  farm.  It 
is  then  alleged  that  by  reason  of  said  nuisance  the  plaintiff 
has  suffered  injury  and  damage  to  his  estate  in  reversion. 
We  are  unable  to  understand  how  the  declaration  can  be  held 
to  be  defective  in  the  particular  here  pointed  out.  If  we 
rightly  comprehend  the  contention  of  the  defendants'  counsel, 
it  is  that  the  damages  alleged  are  solely  to  the  possession  ; 
and  as  it  is  not  alleged  that  the  tenancy  has  terminated,  or 
how  long  it  will  continue,  it  does  not  appear  that  the  plaint- 
iff has  been,  or  ever  will  be,  damaged,  so  far  as  his  estate  in 
reversion  is  concerned.  This  position  is  manifestly  untenable. 
An  injury  to  land  wh^ch  is  permanent  in  its  nature  is  neces- 
sarily an  injury  to  the  entire  estate,  and  that  includes  the 
estate  in  expectancy  as  well  as  the  estate  in  possession.  An 
allegation  of  a  permanent  injury  to  land  necessarily  imports 
damage  in  some  amount  to  the  reversion.  Undoubtedly,  the 
estate  in  possession,  its  nature  and  duration,  and  the  amount 
of  rent  reserved,  if  any,  are  material  matters  to  be  consid- 
ered in  the  assessment  of  damages  in  favor  of  the  owner  of 
the  reversion;  but  they  are  quite  immaterial  where  the 
question  is  merely  as  to  the  sufficiency  of  the  declaration  to 
show  a  cause  of  action,  or  to  warrant  the  recovery  of  any 
<lamages.     It  cannot  be  doubted  that  the  roadbed,  embank- 
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ments,  trenches,  bridges,  culverts,  and  other  appurtenances 
of  a  railroad  constructed  and  maintained  in  pursuance  of 
lawful  authority  are  to  be  regarded  in  law  as  permanent 
structures.  This  is  not  so  because  it  is  certain  that  they  will 
in  fact  continue  to  subsist  in  their  present  condition  forever, 
or  that  they  are  not  liable  to  be  changed  in  many  respects 
by  the  proprietors  of  the  railroad  whenever  they  ma^  see 
fit,  or  by  natural  causes ;  but  it  is  so  because  the  railroad 
company  has  a  legal  right  to  maintain  them  perpetually, 
and  oecause  no  other  party  has,  or  can  have,  a  lawtul  right 
to  interfere  with  or  change  them  in  any  respect.  It  is  for 
this  reason  that  when  a  railroad  company  lawfully  appro- 
priates land  for  the  construction  of  its  road,  such  appropria^ 
tion  is  a  permanent  one ;  and,  in  case  other  property  is 
damaged  by  its  construction  or  maintenance,  such  damage 
is  in  its  nature  equally  permanent.  It  is  therefore  held  that 
where  deterioration  of  the  value  of  land  is  occasioned  by  a 
nuisance  created  by  the  construction  of  a  railroad,  such  nui- 
sance is  a  permanent  one,  so  that  all  damages  for  past  and 
future  injury  to  the  property  may  be  recovered  in  one  suit,, 
and  such  recovery  is  a  bar  to  all  future  actions  therefor* 
Chicago  &  E.  I.  R.  Co.  v,  Loeb,  118  111.  203,  27  Am.  &  Eng* 
R.  Cas.  415. 

The  next  point  made  is  that  the  court  submitted  to  the 
jury  an  incorrect  rule  of  damages.     The  measure  of  damages, 

as  laid  down  by  the  plaintiff's  fourth  instruction, 
JJJUJ™  ®'      was,  "  the  depreciation  in  the  market  value  of  said 

farm  by  reason  of  said  alleged  overflow.**  It  is 
said  that  this  did  not  limit  the  plaintiff's  recovery  to  such 
damages  as  had  accrued  to  his  reversionary  interest.  Whether 
this  is  so  or  not  must  depend  upon  the  nature  and  extent  of 
that  interest.  If  the  tenancy  of  Frank  Horan  was  of  such  a 
nature  that  the  plaintiff  was  at  liberty  at  any  instant  to  ter- 
minate it,  and  thus  convert  his  reversion  into  an  estate  in 
possession,  the  rule  of  damages  adopted  by  the  instruction 
would  not  seem  to  be  improper.  That  such  was  the  charac- 
ter of  said  tenancy  is  conclusively  shown  by  the  evidence. 
The  only  witness  testifying  on  the  subject  was  the  tenant 
himself,  and  he  swears  that  he  went  into  and  held  possession 
under  a  verbal  ^permission  by  his  father  to  take  possession  of 
and  cultivate  the  farm  for  his  own  benefit,  and  make  what  he 
could  out  of  it ;  no  time  being  fixed  for  the  duration  of  such 

f)OSsession,  and  no  rent  being  reserved,  agreed  upon,  or  in 
act  paid.  This  was  clearly  a  tenancy  at  will,  which  was 
subject  to  be  terminated  at  any  instant  at  the  will  of  the 
lessor:  such  right  to  terminate  it  being  subject  only  to  the 
tenant's  right  to  the  emblements,  in  case  there  were  grow- 
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ing  crops  at  the  time,  Such  tenancy  is  manifestly  not  such 
an  estate  as  should  necessitate  an  apportionment  between 
it  and  the  reversion  of  the  damages  arising  from  a  deprecia- 
tion of  the  market  value  of  the  land. 

Complaint  is  made  of  various  rulings  of  the  court  in   the 
admission   and  exclusion  of  evidence.      Several   witnesses 
were  asked  and  permitted  to  give  their  opinion 
as  to  the  market  value  of  the  plaintiff's  farm  before  JSnibiiit ^S 
and  after  the  railroad  was  built,  and  to  state  that  ^ideaee/  " 
the  depreciation  in  value  shown  by  their  testimony 
was  caused  by  the  overflow  of  water  resulting  from  the  con- 
struction of  the  railroad.     This  evidence  was  properly  ad- 
mitted.    The  depreciation  in  the  market  value  of  fend  aris- 
ing from  a  permanent  injury  thereto  isthe  proper  measure  of 
damages  to  the  owner.  Dupuis  v.  Chicago  &  N.  W  is.  R.  Co.,  1 1 5 
111.  07, 23  Am.  &  Eng.  R.  Cas.  93.  Chicago  &  P.  R.  Co.  v.  Stein, 
75  111.  41 ;  Illinois  Cent.  R.  Co.  z/.  Grabfll,  50  111.  241 ;  Chicago 
A  I.  R.  Co.  V.  Baker,  73  111.  316 ;  Chicago,  M.  &  St.  P.  R.  Co. 
V,  Hall,  GO  111.  42  ;  Chicago  &  E.  I.  R.  Co.,  v.  Loeb,  supra. 

Complaint  is  also  made  of  the  admission  in  evidence  of 
certain  maps  or  plats  of  the  premises  in  question. 
Said  papers  were  identifiea  by  witneseses,  and  ^jJJ*,!!*^.!^ 
shown  to  be  substantially  correct,  and  we  think  tibuity. 
there  was  no  error  in  submitting  them  to  the  jury, 
to  be  considered  in  connection  with  the  other  evidence  in  the 
case. 

It  is  claimed  that  the  court  erred  in  permitting  the  plaint- 
iff's counsel  to  read  in  evidence  a  portion  of  the  defendant's 
petition  for  a  change  of  venue.  It  appears  that  at 
some  time  previous  to  the  trial  a  petition  on  be-  **•*•"•■  *»' 
half  of  the  defendants  for  a  change  of  venue,  veri-  ^e^aU^ii^ 
fied  by  the  affidavit  of  Joseph  W.  Sherwood,  who  error, 
at  the  time  was  the  superintendent  of  both  defend- 
ants, was  filed.  The  passage  from  said  petition  read  to  the 
jury  was  as  follows :  "  Said  railroad  was  constructed  in  the 
year  1881,  and  operated  most  of  the  time  since  by  said  Cin- 
cinnati, Indianapolis,  St.  Louis  &  Chicago  Railway  Company." 
Without  pausing  to  determine  whether  the  statements  of  said 
petition  are  competent  evidence  against  the  defendants, — of 
which,  however,  we  do  not  think  there  can  be  much  doubt, 
— the  defendants  cannot  have  been  materially  prejudiced  by 
the  admission  of  the  passage  read  in  evidence,  as  there 
seems  to  be  an  abundance  of  evidence  aliunde  of  both  the 
facts  therein  stated,  and  neither  seems  to  have  been  the  sub- 

{'act  of  any  considerable  controversy.     In  is  conceded  on  all 
lands  that  the  railroad  in  question  was  constructed  in  1881, 
or  in  that  year  and  the  early  part  of  the  year  following :  and 
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it  does  not  seem  to  be  disputed  that  the  Cincinnati  Company 
is  now  operating  said  road,  and  has  been  doing  so  ever  since 
it  was  completed. 

Again,  it  is  ur^ed  that  the  court  erred  in  admitting  in  evi- 
dence the  bill  01  complaint  in  a  certain  suit  brought  in  the 

circuit  court  of  the  United  States  for  the  northern 
WAfwi^^^  district  of  Illinois  by  the  Cincinnati,  Indianapolis^ 
jmaetioBr       St.  Louis  &  Chicago  Railwaj  Company,  against  the 

plaintiff  in  this  suit  and  said  Frank  Horan,  to  en- 

J'oin  the  plaintiff  from  prosecuting  this  suit,  and  to  enjoin  said 
^rank  tforan  from  prosecuting  another  suit  against  said  com- 
plainant and  said  Kankakee  Company  to  recover  damages  for 
injuries  to  his  crops  growing  on  said  farm  by  reason  olbeing 
flooded  with  water.  Said  bill  of  complaint  related  to  the 
same  subject-matter  in  litigation  here,  and  contained  various 
averments  as  to  matters  of  fact  involved  in  the  present  suit. 
It  was  therefore  competent  evidence  of  admissions  by  the 
plaintiff  therein,  and  there  was  no  error  in  allowing  it  to  be 
read  to  the  jury. 

It  appeared  that  said  bill  was  demurred  to  in  the  court 
where  it  was  filed  by  the  defendants  thereto,  and  it  is  insisted 
that  said  demurrer  should  have  the  effect  here  of 
ftemarrar  to  ^^  admission  that  the  allegations  of  the  bill  are  true. 
This  cannot  be  conceded.  The  demurrer,  it  is  true, 
was  an  admission  of  the  truth  of  such  matters  in  the  bill  as 
were  well  pleaded ;  but  it  was  such  admission  only  for  the 
purpose  of  obtaining  the  judgment  of  the  court  as  to  the  suf- 
ficiency of  the  bill  on  its  face  to  entitle  the  complainant  to  re- 
lief, or  rather,  it  was  a  pleading  by  which  the  defendant  de- 
manded the  judgment  of  the  court  whether  he  should  be 
compelled  to  answer  the  bill  or  not.  Story,  Eq.  Plead.  §  436. 
For  no  other  purpose  can  it  be  held  to  be  an  admission  of  the 
allegations  in  the  bill,  unless  it  appears,  as  it  does  not  here,  that, 
the  demurrer  being  held  insufficient,  the  defendant  elected  to 
abide  by  his  demurrer,  and  permitted  a  decree  to  go  against  him 
upon  the  facts  thus  admitted. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  per- 
mit the  defendants  to  reaa  to  the  jury  from  the  bill  of  excep- 
tions taken  at  a  former  trial  the  testimony  of  one 
Testimony  of  Moran,  who  was  a  witness  at  that  trial,  but  who 
neMi^former  ^^^  since  died.  To  this  point  there  are  two  an- 
triai.  swers,  either  of  which  is  sufficient:     (i)  The  testi- 

mony of  a  deceased  witness  given  on  a  former  trial 
cannot  be  shown  by  the  bill  of  exceptions  taken  at  that  trial, 
and  it  is  therefore  not  error  to  refuse  to  permit  his  testimony 
to  be  proved  in  that  mode.  RotH  v.  Smith,  54  111.  431 ;  Stern 
V.  People,  102  111    540.     (2)  The  testimony  of  the  deceased 
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witness  is  not  preserved  in  the  present  record,  and  there  is 
therefore  nothing  from  which  we  can  determine  whether  said 
testimony  was  material  or  not.  Smith  v.  Heirs  of  Jackson, 
76  111.  254, 

Complaint  is  also  made  of  the  refusal  by  the  court  to  admit 
in  evidence  two  mortgages  executed  by  said  Kankakee  Com- 
pany to  M.  E.  Ingalls  and  R.  R.  Cable,  as  trustees, 
conveying  its  railroad  and  appurtenances.     The  ^f^^^l^^^ 
first  mortgage  was  dated  July   i,   1881,  and  pur- 

?orted  to  secure  600  bonds  of  the  mortgagor,  of  $1,000  each, 
he  second  mortgage  was  dated  July  i,  1882,  and  recited  that 
the  holders  of  the  bonds  secured  by  the  first  mortgage  had 
advanced  to  the  mortgagor  an  additional  $50,ocx),  and  had 
agreed  to  accept  a  new  series  of  650  bonds  of  the  same  de- 
nomination ;  and  said  second  mortgage  therefore  purports  to 
be  given  to  secure  said  second  series  of  650  bonds,  one-half 
of  tnem  payable  to  said  Cincinnati  Company,  and  the  other 
one-half  to  said  Rock  Island  Company.  We  are  unable  to 
see  any  legitimate  purpose  for  which  said  mortgages  could 
be  material  as  evidence.  They  were  probably  oflfered  to  show 
that  the  Kankakee  Company  was  the  principal  actor  in  the 
construction  of  said  railroad  ;  but  it  is  manifest  that  the  exe- 
cution of  said  mortgages  were  not  acts  forming  any  part  of 
the  res  gestce  of  the  construction  of  the  road,  and  that  both 
the  execution  of  the  mortgages  and  the  recitals  therein  con- 
tained are  purely  res  inter  alios  acta,  and  therefore  not  com- 
petent evidence  as  against  the  plaintiff  in  this  suit.  The  only 
theory  suggested  in  support  01  their  materiality  is  that  they 
might  tend  to  repel  the  inference  arising  from  the  fact  that 
the  Kankakee  Company  was  organized  with  a  capital  stock 
of  only  $10,000;  that  it  had  no  means,  and  therefore  could 
not  have  constructed  said  railroad.  The  material  question, 
so  far  as  that  aspect  of  the  case  is  concerned,  is  whether  that 
company  did  in  fact  build  the  road ;  and  showing  that  it  had 
control  of  the  requisite  funds  would  not  tend  to  establish  that 
fact,  in  the  absence  of  evidence  tending  to  show  the  specific 
appropriation  of  such  money  to  the  purpose  of  buildmg  it. 
But  tne  plaintiff's  right  to  recover  against  the  Cincinnati 
Company  does  not  rest  upon  the  theory  that  the  Kankakee 
Company  was  not  the  organic  instrument  by  which  the  road 
was  constructed.  It  may  be  admitted  that  the  road  was  built 
by  that  company  with  moneys  obtained  by  mortgaging  the 
road,  and  that  the  legal  title  to  the  road  and  its  appurtenances 
is,  and  always  has  been,  in  that  company,  and  still  those  facts 
do  not  repel  the  inferences  legitimately  arising  from  the  evi- 
dence that  the  Cincinnati  Company  counseled,  contributed 
to,  and  assisted  in  the  enterprise,  in  such  manner  as  to  be 
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jointly  liable  with  the  Kankakee  Company  for  the  conse- 
quences of  the  wrongful,  negligent,  or  improper  construction 
of  the  road.  Even  the  mortgages  in  question,  if  they  had 
been  received  in  evidence,  would,  in  connection  with  the 
other  circumstances  in  proof,  have  furnished  very  suggestive 
corroboration  of  the  theory  that  the  Kankakee  Company  was 
organized  and  designed  as  a  mere  instrument  in  the  hands  of 
the  Cincinnati  Company  for  the  construction  of  a  line  of  rail- 
road for  the  use,  and  to  subserve  the  purposes,  of  that  com- 
pany ;  said  company  being  in  fact  the  real  and  ultimate  princi- 
pal m  the  enterprise.  It  cannot  be  doubted  that  if  said  com- 
pany had  employed  a  natural  person  to  do,  for  its  use  and  ad- 
vantage, just  what  the  Kankakee  Company  has  done,  it  would 
be  liable  jointly  with  him  for  his  torts,  or  perhaps  the  case 
might  call  for  an  application  of  the  maxim,  respondeat  superior. 
There  is  no  magic  in  a  corporate  organization,  where  the  cor- 
poration is  in  fact  employed  for  the  accomplishment  of  the 
same  result,  which  can  exempt  the  employer  from  the  same 
responsibility. 

A  number  of  errors  are  assigned  upon  the  rulings  of  the 
court  in  giving  and  refusing  instructions  to  the  jury.  Four 
instructions  were  given  at  the  instance  of  the  plaintiff,  upon 
each  of  which  the  defendant's  counsel  has  bestowed  some 
degree  of  criticism ;  but  we  find  nothing  in  the  points  raised 
which  makes  it  necessary  for  us  to  do  more  than  to  say  that, 
so  far  as  we  are  able  to  see,  said  instructions  state  the  law  ap- 

Elicable  to  the  case  with  substantial  accuracy.  A  large  num- 
er  of  instructions  were  asked  on  behalf  of  the  defendants, 
some  of  which  were  given  as  asked ;  others  were  given  after 
beinff  slightly  modified  by  the  court ;  and  others  were  re- 
fused. We  find  no  material  error  in  any  of  the  modifications 
of  the  instructions  given,  and  of  those  refused,  only  one,  the 
thirteenth,  seems  to  us  to  merit  particular  discus- 
Datyofnii-  gion.  That  instruction  is  as  follows:  "(13)  If  the 
toTroTidTfor  J"0'  fi^d  from  the  evidence  that  the  outlet  for  the 
draiaaffe.  water  of  the  Parker  slough,  constructed  on,  or 
near  the  east  line  of  Bertrand  D.  Parker's  land  af- 
forded as  good  facilities  for  the  discharge  of  the  water  run- 
ning through  said  slough  as  were  afforded  by  said  slough  be- 
fore said  railroad  was  constructed,  and  the  course  of  said 
water-course  interfered  with,  then  neither  of  said  defendants 
are  liable  in  this  action  for  any  damages  resulting  to  the  plaint- 
iff by  waters  flowing  from  said  Parker's  slough  over  the  prem- 
ises occupied  by  him  b>  reason  of  the  trestle  and  openmg  at 
said  locality;  and  if  the  jury  find  from  the  evidence  that,  in 
consequence  of  the  artificial  ditches,  cuts,  and  other  excava- 
tions made  by  neighboring  landowners  since  the  construction 
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of  the  railroad,  the  amount  of  water  discharged  into  the  Par- 
ker's slough,  and  which  flowed  therefrom  onto  the  prem- 
ises of  the  plaintiff,  was  increased,  and  exceeded  in  amount 
the  waters  which  flowed  through  said  slough  before  the  rail- 
road was  constructed,  and  said  water-course  interfered  with, 
neither  of  the  defendants  in  this  case  are  liable  for  any  dam- 
ages done  by  said  excessive  flowing  of  the  water  over  said 
slouch,  over  the  premises  occupied  by  the  plaintiff,  providing 
nothing  was  done  in  the  construction  of  the  railroad  or  in  con- 
nection therewith,  to  diminish  the  flow  of  water  through  the 
Parker  slough,  or  to  diminish  .the  capacity  of  the  Parker 
slough  to  convey  water,  or  to  increase  the  flow  of  water  from 
the  Parker  slouch  onto  the  plaintiff's  land."  The  first  prop- 
osition containea  in  the  instruction  is  repeated,  in  substance, 
in  the  defendants'  second  instruction,  which  was  given  ;  and 
so,  whether  erroneous  or  not,  it  requires  no  further  comment, 
as  its  refusal  here  furnishes  the  defendants  with  no  ground  of 
complaint.  As  to  the  residue  of  the  instruction,  we  are  in- 
clined to  concur  with  the  view  taken  by  the  appellate  court. 
That  court,  in  holding  the  instruction  erroneous,  said :  "It  in 
substance  tells  the  jury  that  the  appellants,  when  fixing  the 
culvert  for  the  passage  of  the  water  of  the  Parker  slough,  a 
natural  water-course,  was  only  bound  to  so  construct  it  that 
it  was  no  obstruction  to  the  water  then  flowing  into  it ;  but, 
as  to  any  increase  of  water  caused  by  the  drainage  into  it  by 
people  along  the  course  of  the  slough,  the  appellants  would 
not  be  liable  though  the  culvert  was  not  sufficient  to  admit 
of  the  passage  of  such  water.  We  do  not  subscribe  to  this 
doctrine.  The  Parker  slough  was  a  water-course,  and  it  was 
the  legal  right  of  any  one  along  its  line,  for  miles  above  the 
railroad,  where  the  water  naturally  shed  toward  the  slough, 
to  drain  into  it ;  and  no  one  below,  owning  land  along  the 
slough,  would  have  any  legal  remedy  against  such  person  so 
draining  water  into  the  slough  above  him  for  any  damage 
done  to  his  inheritance  by  means  of  an  increased  flow  of  water 
caused  thereby.  In  other  words,  the  slough  was  a  legal 
water-course  for  the  drainage  of  all  the  land,  the  natural 
tendency  of  which  was  to  cast  its  surplus  water  caused  by 
the  falling  of  rain  and  snow  into  it;  and  this  whether  the  flow 
was  increased  by  artificial  means  or  not.  It  would  seem  le- 
gitimately to  follow  that  the  railroad  company,  in  providing  a 
pass^e-way  for  the  slough,  was  bound  to  anticipate  and  pro- 
vide tor  any  such  legal  increase  of  the  water-flow.  If  it  did 
not,  it  was  doing  a  wrong  and  legal  injury  to  any  one  situated 
like  the  appellee,  who  received  injury  m  consequence  of  a 
failure  on  its  part  to  do  its  duty."  30  111.  App.  — .  After 
considering  the  entire  record,  we  find  no  material  error,  and 
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the  judgment  of  the  appellate  court  will  therefore  be  affirmed. 

Liability  of  Parent  Company  for  Negligence  of  Auxiliary  Company. — See 
Atchison,  T.  &  S.  F.  R.  Co.,  v.  Davis  (Kan.),  25  Am.  &  Eng.  R.  Cas.  305, 
note  312. 

Construction  of  Bridges— Liability  of  Company  for  Overflow. — ^See  Taylor 
V.  Baltimore  &  O.  R.  Co.  (W.  Va.),  39  Am.  &  Eng.  R.  Cas.  259 ;  note  275 ; 
McCleneghan  v.  Omaha  &  R.  V.  R.  Co.  (Neb.),  37  /</.  245,  note  253. 


Sabine  &  East  Texas  R.  Co. 

V. 

Broussard. 

{Texas  Supreme  Court,  January  17,  1890.) 

Construction  of  Road — Obstruction  of  Drainage — Instructions. — An  in* 

struction  in  an  action  for  damages  for  an  overflow  alleged  to  have  been 
caused  by  the  improper  construction  of  a  railroad,  that  the  jury  should 
consider  whether  the  water  on  the  land  inclusive  of  what  might  fall  as  rain 
water  and  what  was  there  as  overflowed  water,  would  have  run  off  the  land 
in  the  natural  course  of  drainage  without  the  injury  complained  of.  if  de- 
fendant's roadbed  had  not  been  constructed  as  it  was,  is  not  erroneous  as 
authorizing  the  jury  to  take  into  consideration  sources  of  overflow  not 
alleged  in  the  plaintiff's  petition. 

Same — Duty  of  Company — instructions. — An  instruction  in  such  an  action 
that  the  jury  should  consider  whether  the  damage  would  have  occurred  if 
the  embankment  or  roadbed  had  been  so  constructed  as  to  projjerly  drain 
the  country,  is  not  open  to  the  objection  that  the  duty  of  the  defendant 
was  to  so  construct  its  roadbed  and  embankment  as  not  to  impede  natural 
drainage,  and  that  the  instruction  imposed  a  greater  duty  upon  it. 

Appeal  from  District  Court,  Hardin  County. 

Action  by  Moise  Broussard  against  the  Sabine  &  East  Texas 
R.  Co.  for  damages  to  plaintiffs  land  by  an  overflow  caused 
by  the  improper  construction  of  the  defendant's  railroad. 
The  defendant  assigned  among -other  errors,  that  the  court 
erred  in  instructing  the  jury  that,  "  in  determining  the  ques- 
tion of  defendant's  liability  to  plaintiff  for  damages,  if  any, 
you  will  consider  the  question  whether  or  not  the  amount  of 
water  on  the  land  south  of  Taylor's  bayou,  inclusive  of  what 
may  have  fallen  as  rain-water  and  what  was  there  as  overflow 
water,  would  have  run  off  the  land  in  its  natural  course  of 
drainage,  without  the  injury  complained  of,  if  the  defendant's 
roadbed  embankment  had  not  been,  as  alleged,  constructed  in 
the  form  and  manner  as  alleged  by  plaintiff ;  and  you  may 
consider  whether,  if  plaintiff  has  shown  that  he  has  sustained 
the  losses  and  damages  alleged,  it  would  have  occurred  if  the 
embankment  or  roadbed  of  defendant  had  been  so  constructed 
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as  to  properly  drain  the  country  south  of  Taylor's  bayou  into 
Sabine  lake  and  pass, — in  that  the  jury  was  pot  thereby  con- 
fined to  the  sources  and  character  of  overflow  alleg-ed  in 
plaintiff's  petition,  and  the  charge  imposes  upon  the  defend- 
ant, as  a  duty,  the  construction  of  its  roadbed  and  embank- 
ment so  as  properly  to  "  drain  the  country  "  south  of  Taylor's 
bayou  "  into  Sabine  lake  and  pass,"  whereas  the  duty  of  de- 
fendant was  to  so  construct  its  roadbed  and  embankment  as 
not  to  impede  the  natural  drainage  of  said  section  of  country. 

0*Brien  &r  John  for  appellant. 

Tom  J,  Russell  for  appellee. 

Henry,  J. — This  suit  was  brought  by  appellee  to  recover 
of  appellant  damages.  Plaintiff  claims  that  defendant  so 
negligently  constructed  its  railroad  bed,  all  the  way 
from  Taylor's  bayou  to  the  town  of  Sabine  Pass,  ^'**  "^t**' 
that  when,  in  January,  1885,  there  came  heavy  rains,  such  as 
are  usual  to  that  region,  the  water  overflowed  the  south 
bank  of  the  bayou,  and  was  obstructed  in  its  natural  flow 
toward  Sabine  lake  by  said  railroad  bed,  and  dammed  up,  and 
caused  to  accumulate  and  stand  at  a  great  depth  upon  plaint- 
iff's land  for  several  months,  destroying  the  grass,  and  caus- 
ing tlie  death  of  plaintiff's  horses  and  cattle  then  being  pas- 
tured upon  said  land.    There  was  a  verdict  for  plaintiff. 

Appellant's  first  assignment  of  error  is  that  the  court  erred 
in  making  comments  upon  the  testimony  of  defendant's  first 
witness  during  said  trial,  in  the  presence  and  hear- 
ing of  the  jury,  to  the  effect  following,  to  wit :  "The  {j^,;|i*'*'  •" 
last  half-hour,  he  thought,  had  been  unnecessarily  "*''' 
consumed,  and  was  not  calculated  to  enlighten  court  or  jury." 
It  appears  that  these  remarks  were  not  excepted  to  at  the 
time  they  were  made,  nor  until  after  the  court  had  adjourned 
for  the  day.  When  the  remarks  are  considered  in  connection 
with  the  evidence  of  the  witness,  and  the  subsequent  charge 
of  the  court,  by  which  the  jury  were  told  that  thej  were  the 
judges  of  the  weight  to  be  attached  to  the  testimon)%  and 
that  it  was  not  the  province  of  the  court  to  pass  on  that 
question,  or  to  express  an  opinion  as  to  the  value  of  the  tes- 
timony admitted,  but  they  were  to  be  controlled  by  their  own 
views,  we  do  not  think  the  jury  could  have  been  improperly 
influenced  by  the  remarks.  The  proper  time  to  have  taken 
the  exception  was  when  the  remarks  were  made,  and  in  the 
presence  of  the  jury.  If  the  objection  had  been  made,  an  op- 
portunity would  have  been  furnished  the  court  to  have  re- 
moved any  improper  effect  that  they  were  likely  to  produce 
by  proper  explanations  to  the  jury.  Not  having  been  then 
taken,  the  objection  ought  not  to  be  considered  now. 
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The  remaining  assignments  of  error  relate  to  charges  given 
and  refused  by  the  court,  and  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  The  charge  of  the 
lAftraettoBB.  ^Qyj.^  furnished  the  jury  with  a  full,  clear,  and  cor- 
rect exposition  of  the  law  applicable  to  the  issues  made  by 
the  pleadings  and  evidence ;  and  the  findings  of  the  jury  are 
sufficiently  supported  by  the  evidence.  The  case  was  once 
before  this  court,  and  was  reversed  and  remanded.  34  Am. 
&.  Eng.  R.  Cas.  199.  The  trial  from  which  this  appeal  is  taken 
appears  to  have  been  conducted  in  accordance  with  the  opin- 
ion then  expressed.    The  judgment  is  affirmed. 


Kerigan 

V. 

Southern  Pacific  R.  Co.  et  al. 

(California  Supreme  Courts  November  22,  1889.) 

Passengers — Connecting  Lines — Liability  for  Injury. — Where  a  person  has 
purchased  and  accepted  a  coupon  return  ticket  containing  a  notice  that 
the  company  selling  it  acts  only  for  itself  over  its  own  line  and  as  a^ent 
for  the  other  lines  specified  on  the  coupons  but  assumes  no  responsibility 
beyond  its  own  line,  and  the  purchaser  travels  upon  such  ticket  to  his  des- 
tination and  back  again,  the  compan3r  sellinc;  the  ticket  is  not  responsible 
for  injuries  sustain^  upon  a  connecting  railroad. 

Appeal  from  Superior  Court,  City  and  County  of  San 
Francisco. 

IV,  H.  L,  Barnes  for  appellant. 

B.  McKinne  and  George  B,  Gillen  for  respondents. 

Per  Curiam. — Action  for  damages  for  bodily  injuries 
received  by  plaintiff  through  the  alleged  negligence  of  de- 
fendants while  carrying  plaintiff  as  a  passenger  on 
CMeitated.  a  stage-coach  from  Gilroy  Hot  Springs  to  Gilroy. 
Both  defendants  answered,  but  at  the  trial  the  de- 
fendant corporation  only  appeared,  and,  after  the  plaintiff 
closed  his  case,  it  moved  for  and  obtained  a  nonsuit  as  to 
itself.  The  case  was  then  given  to  the  jury,  who  returned  a 
verdict  for  plaintiff  against  defendant  raine.  From  the 
judgment  of  nonsuit  plaintiff  appeals. 

The  facts  are  as  follows :     On  the  several  dates  hereinafter 

mentioned,  the  respondent  corporation  owned  and 

¥ict§.  was  operating  a  steam  railroad  for  the  carriage  of 

passengers  and  baggage  between   San  Jose   and 

Gilroy  in  either  direction,  and  the  defendant  Paine  was  the 
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owner  of  and  operating  a  stage  line  between  Gilroy  and 
Gilroy  Hot  Springs  for  the  carriage  of  passengers  and  bag- 
gage in  either  direction.  On  the  23d  of  June,  1885,  the 
plaintiff  purchased  of  the  respondent  a  round-trip  special 
excursion  ticket  from  San  Jose  to  Gilroy  Hot  Springs  and 
return  to  San  Jose,  entitling  him  to  transportation  over  the 
railway  and  stage  line  above  mentioned.  The  ticket  was  in 
the  form  of  a  coupon  ticket,  and  had  three  coupons  attached 
to  it.  The  first  provided  for  one  continuous  passage  from 
San  Jose  to  Gilro}^ ;  the  second,  for  one  passage  from  Gilroy 
to  Gilroy  Hot  Springs;  the  third,  for  one  passage  from 
Gilroy  Hot  Springs  to  Gilroy ;  and  the  main  ticket,  for  one 
continuous  passage  from  Gilroy  to  San  Jose.  Amon^  other 
matters  not  material  here,  the  ticket  contained  on  its  face 
the  following:  "Issued  by  the  Southern  Pacific  Railroad 
Company,  acting  for  itself  over  its  own  line,  and  as  agent 
for  the  line  named  in  the  accompanying  checks,  but  assum- 
ine  no  responsibility  beyond  its  own  line.  *  *  *  In  con- 
sideration of  this  ticket  being  sold  at  a  reduced  price  from 
the  regular  first-class  rate,  it  is  hereby  understood  and 
agreed  upon  by  the  purchaser  that  it  will  not  be  eood 
for  passage  after  October  31st  of  the  year  indicated  by 
agent's  punch  mark  in  the  margin,  that  it  is  not  trans- 
ferable, and  no  stop-over  privileges  will  be  granted.** 
These  conditions  were  referred  to  in  each  of  the  coupons. 
On  the  27th  day  of  June,  1885,  when  the  appellant  was  re- 
turning from  Gilroy  Hot  Springs  to  Gilroy,  upon  said  ticket, 
as  a  passenger,  on  a  stage-coach  of  the  stage  line  belonging  to 
the  clef  endant  Paine,  the  staee-coach,  while  descending  a  steep 
grade  on  the  road,  and  making  a  sharp  turn  around  a  bank 
on  one  side,  was  upset  against  the  banK,  solely  through  the 
negligence  of  the  driver,  and  the  appellant  was  crushed  be- 
tween the  bank  and  stage-coach  and  severely  injured.  The 
claim  of  appellant  is  that  the  respondent,  by  selling  him  the 
ticket  from  San  Jose  to  Gilroy  Hot  Springs,  via  Gilroy,  and 
return  to  the  first  place,  undertook,  as  principal,  to  transport 
him  over  the  connecting  stage  line  from  Gilroy  to  Gilroy 
Hot  Springs  and  back  to  Gilroy,  and  is  liable  as  such  princi- 
pal for  the  default  of  the  owner  of  the  stage  line. 

Doubtless,  a  railway   company   may   so  issue   tickets  to 
places  beyond  its  own  line,  and  so  control  the  transportation 
of  its  passengers  as  to  be  held  to  have  contracted 
for  the  entire  distance,  and,  in  consequence,  be     u*MMt7ft>r 
answerable  in  damages  for  negligence  occurring  on     JJi"J2ctiny 
any  one  of  the  connecting  lines.     Such  is  the  effect     lue. 
of   the  following  cases,  cited   by  appellant,  viz.: 
Great  Western  JR.  Co.  v.  Blake,  7  Hurl  &  N.  987;  Buxton  v. 
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North  Eastera  R,  Co.,  L.  R.  3  Q.  B.  549;  Ward  v,  Vander- 
bilt,  4  Abb.  Dec.  (N.  Y.),  521 ;  Williams  v.  Vanderbilt,  28  N. 
Y.  217;  Van  Buskirk  v.  Roberts,  31  N.  Y.  671;  Quimby  v, 
Vanderbilt,  17  N.  Y.  307;  McElroy  z\  Nashua  &  L.  R.  Co.,  4 
Cush.  (Mass.)  400;  Schopman  v.  Boston  &  W.  R.Co.,9  Cush. 
(Mass.)  24 ;  McLean  v,  Burbank,  1 1  Minn.  277 ;  Carter  v.  Peck, 
4  Sneed  (Tenn.),  203 ;  Wheeler  v.  San  Francisco  &  A.  R.  Co., 
31  Cal.  46.  But  we  understand  the  rule  to  be  that  where 
there  are  several  connecting  lines,  the  plaintiff  seeks,  as  in 
the  present  case,  to  recover  of  one  for  an  injury  received 
upon  another  of  the  connecting  lines,  he  must  establish  a 
contract  with  the  line  he  endeavors  to  hold,  or  that  it  had 
some  interest  in,  or  control  over,  the  transportation  of  pas- 
sengers by  the  line  in  default.  Wylde  v.  Northern  R.  Co., 
53  N.  Y.  156;  Pennsylvania  Cent.  R.  Co.  v.  Schwarzenberger, 
45  Pa.  St.  208 ;  Pennsylvania  R.  Co.  v.  Council,  18  Am.  & 
Eng.  R.  Cas.  339 ;  Hartan  v.  Eastern  R.  Co.,  1 14  Mass.  44 ; 
Brooke  v.  Grand  Trunk  R.  Co.  15  Mich.  332 ;  Knight t'.  Port- 
land, S.  &  P.  R.  Co.,  56  Me.  234;  2  Redf.  R.  R.  (6th  Ed.)  313, 
314.  Do  the  facts  in  the  present  case  show  a  contract  be- 
tween  the  appellant  and  respondent  whereby  the  latter  un- 
dertook to  carry  the  former  to  Gilroy  Hot  Springs  and  back 
again  to  San  Jose  ?  The  only  evidence  upon  this  point  is 
that  the  appellant  purchased,  paid  for,  and  accepted  the 
ticket  contaming  the  notice  and  conditions  above  set  forth, 
and  that  he  rode  upon  it  from  one  of  the  termini  to  the  other 
and  back  again.  There  is  not  a  word  to  show  that  the  re- 
spondent undertook  differently  from  what  appears  upon  the 
face  of  the  ticket.  The  sections  of  the  Civil  Code  cited  by 
appellant  refer  only  to  contracts  of  railroad  companies  for 
carriage  over  their  own  lines.  The  nonsuit  was  properly 
granted,  and  the  judgment  is  affirmed. 

Passengers— Responsibility  of  Contracting  Company  for  Accident  Happen- 
ing upon  Connecting  Line. — See  Washington  z/.  Raleigh  &,G.  R.  Co.  (N.  Car.), 
n  Am.  &  Eng.  R.  Cas.  25,  note  32 ;  Chollette  v,  Omaha  &  R.  V.  R.  Co. 
^Neb.).  37  Id,  16. 
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Reese 

V. 

Pennsylvania  R.  Co. 

{Pennsylvania  Supreme  Courts  January  6,  1890.) 

Passengers — Failure  to  Procure  Ticket —Additional  Chaige. — A  regula- 
tion which  requires  passenfi;ers  who  fail  to  procure  tickets  before  entering  the 
train,  to  pay  an  additionsu  charge  of  10  cents  which  they  should  be  en- 
titled to  have  refunded  upon  presentation  at  any  ticlcet  othce  of  a  check 
delivered  to  them  by  the  conductor,  is  not  unreasonable  or  oppressive,  or 
needlessly  inconvenient  to  the  traveler. 

Same — Fare — Statutory  Limitt — Such  additional  charge  is  not  "  a  charge 
for  transportation  "  within  the  meaning  of  a  statute  limiting  the  rate  of 
fare  which  may  be  charged  for  the  carriage  of  passengers. 

Same — Validity  of  Regulation — Partiality. — Such  a  regulation  is  not  un- 
fair and  partial  in  its  operation  because  it  provides  that  passengers  enter- 
ing the  train  at  stations  where  there  is  no  ticket  office  and  passengers 
traveling  on  trains  where,  on  account  of  the  excessive  rush  of  business,  it 
is  impossible  to  issue  the  refunding  checks,  shall  not  be  required  to  pay 
the  additional  charge. 

Error  to  the  Court  of  Common  Pleas,  Allegheny  County. 

Trespass  by  L.  B.  D.  Reese  against  the  Pennsylvania  K. 
Co.  for  damages  for  the  unlawful  expulsion  of  the  plaintiff 
from  defendant's  train.  The  plaintiff  took  passage  from  East 
Liberty  in  the  city  of  Pittsburgh,  but  as  he  did  not  arrive  at 
the  station  in  time  to  procure  a  ticket,  he  got  upon  the  train 
without  having  any,  though  the  ticket  office  was  open  at  the 
time  of  the  departure  of  the  train.  Plaintiff's  destination 
was  the  Union  depot  in  Pittsburgh,  a  distance  of  four  and  a 
half  miles,  and  the  regular  fare  for  that  distance  was  14 
cents,  being  three  cents  per  mile.  By  one  of  defendant's 
regulations,  passengers  who  did  not  obtain  tickets  at  the 
ticket  office  were  required  to  pay  an  additional  charge  of  10 
cents  in  addition  to  the  regular  fare.  In  exchange  for  the 
charge  so  made  "  duplex  ticKCts  "  were  given  to  passengers 
which  were  redeemable  at  10  cents  on  presentation  at  any 
ticket  office  of  the  company.  Plaintiff  when  asked  for  a  tick- 
et, tendered  the  conductor  the  regular  fare  of  14  cents.  The 
conductor  demanded  24  cents,  and  upon  the  plaintiff  declin- 
ing absolutely  to  pay  more  than  14  cents,  he  was  requested 
to  leave  the  train  and  did  so.  The  court  refused  to  grant 
the  defendant's  first  request  to  charge,  which  was  in  the  fol- 
lowing terms:  "Under  the  uncontradicted  evidence  in  this 
case,  3ie  regulation  of  the  defendant  was  a  reasonable  one 
and  the  plaintiff,  who  was  insisting  on  riding  in  violation 
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thereof,  has  no  cause  of  action,  and  the  verdict  should  be  in 
favor  of  the  defendant."  The  jury  returned  a  verdict  for 
the  plaintiff  for  $250.  The  defendant  sued  out  a  writ  of 
error. 

John  H.  Hampton^  William  Scott  and  George  B.  Gordon  for 
appellant. 

Lez'i  Bird  Duffzxid  N,  C,  Johnston  for  appellee. 

Mitchell,  J. — The  right  of  railroad  companies  to  make 
reasonable  regulations,  not  only  as  to  the  amount  of  fares, 
BcnutioAi  ^"^  ^^  ^^  ^^  time,  place  and  mode  of  payment,  is 
reqairiag  Unquestionable.  Tnis  right  includes  tne  right  to 
tieketto»«  refuse  altogether  to  carry  without  the  previous 
proennd.  procurement  of  a  ticket.  Lake  Shore  &  M.  S.  R. 
Co.  V,  Greenwood,  79  Pa.  St.  373.  That  case  arose  upon  a 
special  regulation  as  to  the  carriage  of  passengers  upon 
freight  trains;  but  there  is  no  appreciable  distinction  be- 
tween  it  and  a  general  regulation  as  to  all  passengers.  Both 
rest  on  the  common-law  principle  that  requires  payment  or 
tender  as  an  indispensable  preliminary  to  holding  a  carrier 
liable  for  refusal  to  carry,  and  on  the  manifest  and  necessary- 
convenience  of  business  where  the  number  of  passengers  is 
liable  to  be  large,  and  the  time  for  serving  them  short.  So, 
too,  the  authorities  are  uniform  that  companies  may  charge 
an  additional  or  higher  rate  of  fare  to  those  who  do  not  pur- 
chase tickets  before  entering  the  cars.  Crocker  v.  New  ton- 
don,  W.  &  P.  R.  Co.,  24  Conn.  24^ ;  Swan  v,  Manchester  &  S. 
R.  Co.,  132  Mass.  116,  6  Am.  &  Eng.  R.  Cas.  327 ;  Hilliard  v. 
Goold,  34  N.  H.  241 ;  Stephen  v.  Smith,  29  Vt.  160 ;  State  v. 
Goold,  53  Me.  279 ;  State  v,  Chovin,  7  Iowa,  208 ;  Du  Lau- 
rans  v.  First  Div.  St.  Paul  &  P.  R.  Co.,  15  Minn.  49;  State  v. 
Hungerford,  39  Minn.  6,  34  Am.  &  Eng.  R.  Cas.  265,  and 
note;  Chicago  B.  &  Q.  R.  Co.  v.  Parks,  18  111.  460;  Pullman 
Palace  Car  Co.  v.  Reed,  75  111.  130;  Cincinnati,  S.  &  C.  R. 
Co.  V.  Skillman,  39  Ohio  St.  444,  13  Am.  &  Eng.  R.  Cas.  31 ; 
Forsee  v,  Alabama  G.  S.  R.  Co.,  63  Miss.  67.  And  it  may  be 
noted,  in  response  to  one  of  the  most  urgently  pressed  argu- 
ments of  the  defendant  in  error,  that  the  reasons  almost  uni- 
formly given  in  support  of  this  long  line  of  decisions  include 
the  furthering  of  tne  honest,  orderly  and  convenient  con- 
duct  by  the  railroad  company  of  its  own  business.  The 
regulation  in  question  in  the  present  case  is  not  in  itself  un- 
reasonable or  oppressive.  In  regard  to  the  traveler,  it  is 
scarcely  just  ground  of  complaint  that  he  has  to  present  his 
refundmg  ticket  at  the  end  of  his  journey,  instead  of  getting 
an  ordinary  ticket  at  the  start.  The  inconvenience,  if  any, 
is  the  result  of  his  own  default.     With  reference  to  the  other 
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I)assengers.  and  still  more  to  the  railroad  company,  the  reeu- 
ation  is  conducive  to  the  rapid,,  orderly  and  convenient  dis- 
patch of  the  conductor's  part  in  the  collection  of  fares,  and  • 
thus  to  leaving  him  free  for  the  performance  of  his  other  du- 
ties in  connection  with  the  stops  at  stations,  the  entrance  and 
exit  of  passengers,  and  the  general  supervision  of  the  safety 
and  comfort  ofthose  under  his  care.     If,  therefore,  the  com- 

f^any  may  refuse  to  carry  at  all  without  a  ticket,  it  may  fair- 
y  refuse  under  the  far  less  inconvenient  alternative  to  the 
traveler  of  putting  him  to  the  trouble  of  going  to  an  office 
to  get  his  excess  refunded.  If  the  company  may  charge 
those  failing  to  get  a  ticket  an  additional  price,  and  keep  it, 
certainly  they  may  charge  such  price  and  refund  it;  and, 
as  the  regulation  is  not  in  itself  unreasonable  or  oppressive, 
or  needlessly  inconvenient  to  the  traveler,  its  validity,  upon 
general  principles  and  on  authority,  would  seem  to  be  be- 
yond question. 

These  views  were  conceded  by  the  learned  judge  below» 
and  are  not  seriously  questioned  by  counsel  here ;  but  the 
decision  was  based  upon  the  view  that  the  ex- 
tra 10  cents  imposed  by  this  regulation  is  a  part  of  fi^|J|J^i7a  of 
the  fare,  and  makes  it  higher  than  the  rate  allowed  nteof  fkn. 
by  the  act  of  incorporation  of  the  company.  The 
language  of  the  act  is  :  "  In  the  transportation  of  pas- 
sengers no  charge  shall  be  made  to  exceed  *  *  ♦ 
three  and  a  half  cents  per  mile  for  way  passengers."  As  the 
distance  from  East  Liberty  station  to  the  Union  depot  in 
Pittsburgh  is  4^  miles,  and  the  regular  fare  14  cents,  it  is  ad- 
mitted  that  the  extra  10  cents  is  in  excessi  of  the  charter  rate, 
if  it  is  a  "  charge  for  transportation  "  within  the  meaning  of 
the  act.  Should  it  be  so  regarded  ?  "  Charge  "  is  a  word 
of  very  general  and  varied  use.  Webster  gives  it  13  differ- 
ent  meanings,  none  of  which,  however,  expresses  the  exact 
sense  in  which  it  is  used  in  this  charter.  The  great  diction- 
ary ot  the  Philological  Society,  now  in  course  of  publication, 
gives  it  20  separate  principal  definitions,  besides  a  nearly 
equal  number  of  subordinate  variations  of  meaning.  Of  these 
definitions,  one  (10^)  is  :  **  The  price  required  or  demanded 
for  service  rendered,  or  (less  usually)  for  goods  supplied  ; " 
and  this  expresses  accurately  the  sense  01  the  word  in  the 
present  case.  The  essence  01  the  meaning  is  that  it  is  some- 
thing  required,  exacted  or  taken  from  the  traveler  as  com- 
pensation for  the  service  rendered,  and,  of  course,  something 
taken  permanently — not  taken  temporarily,  and  returned. 
The  purpose  of  the  restriction  in  the  charter  is  the  regula- 
tion of  the  amount  ot  fare,  not  of  the  mode  of  collection ;  the 
protection  of  the  traveler  from  excessive  demands,  not  inter- 
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ference  with  the  time,  place,  or  mode  of  payment.  These 
are  mere  administrative  details,  which  depend  on  varying 
circumstances,  and  are  therefore  left  to  the  ordinary  course  of 
business  management.  We  fail  to  see  anything  in  the  pres- 
ent regulation  which  can  properly  be  treated  as  an  excess- 
ive charge,  within  the  prohibition  of  the  charter. 

Nor  is  there  any  force  in  the  objection  that  this  regulation 
is  unreasonable.  It  is  said  not  to  be  general,  fair  and  impar- 
sxeeptioBi  ^i^^  because  it  provides  that  as  to  passengers  get- 
ftt»aoH»-  ting  on  the  train  at  stations  where  there  isnotick- 
uoAof  nf«-  et  qffice,  etc.,  or  on  trains  where,  on  account  of  the 
^'^•*'  excessive  rush  of  business,  it  is  impossible  to  issue 

the  refunding  checks,  the  collection  of  the  excess  shall  be 
omitted.  The  objection  overlooks  the  necessary  qualifica^ 
tions  to  the  validity  of  such  a  regulation.  All  the  cases  are 
agreed  that  the  regulation  would  be  unreasonable,  and  there- 
fore void,  unless  the  carrier  should  give  the  passenger  a 
convenient  place  and  opportunity  to  buy  his  ticket  before 
entering  the  train.  This  part  of  the  regulation  merely  puts 
into  express  words  a  necessary  exception,  which  the  law 
would  otherwise  imply.  So  as  to  the  excessive  rush  of  busi- 
ness. Reasonableness  depends  on  circumstances.  To  col- 
lect the  extra  amount  ancl  issue  return  checks  to  as  manv 
passengers  as  the  conductor  could  reach  in  time,  and  let  all 
others  go  free  entirely,  would  be  much  more  unreasonable 
than  to  treat  all  alike,  and  dispense  with  the  regulation  for 
the  time  being.  Necessity  modifies  the  application  of  rules, 
and  there  is  nothing  unreasonable  in  requiring  the  conduct- 
or to  exercise  sufficient  foresight  to  see  whether  he  can  per- 
form the  prescribed  duty  in  the  available  time,  and  investing 
him  with  the  discretion  to  omit  it  altogether,  if,  in  his  judg- 
ment, he  cannot  perform  it  fully.  No  authorities  precisely 
in  point  have  been  found  upon  either  side.  The  cases  cited 
by  the  defendant  in  error,  from  Kentucky  and  Ohio,  are 
widely  distinguishable,  as  they  were  cases  of  absolute  charge 
beyond  the  charter  limit,  without  any  provision  for  return 
of  the  excess  to  the  traveler.  But  on  well-settled  principles 
we  are  of  opinion  that  the  regulation  is  reasonable  in  itself, 
and  not  in  violation  of  the  restriction  in  the  act  of  incorpora- 
tion. The  defendant's  first  point  should  therefore  have  been 
affirmed.     Judgment  reversed. 

Regulations  Requiring  Purcliase  of  Tickets  for  Passenger  Trains. — See 
State  V,  Hungerford  (Minn.),  34  Am.  &  Eng.  R.  Cas.  265,  note  267 ;  Eveilett 
V,  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  27  la,  98,  note  loi. 

Same — Custom  to  Refund  Amount  Paid  by  Holders  of  Commutation  Tickets. 
— The  respondent  issued  commutation  tickets  for  a  stated  number  of  trips 
within  a  specified  time,  subject  to  several  conditions,  one  of  which  was 
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that  the  purchaser  should  have  no  claim  for  rebate  on  account  of  non-use 
of  the  ticket  from  any  cause ;  another  that  it  be  presented  to  the  conductor 
for  cancellation  of  each  trip  when  taken.  A  commuter  had  to  pay  the  con- 
•ductor  full  fare  if  he  did  not  have  his  ticket,  but  in  such  cases  the  respon- 
•dent  had  fallen  into  the  habit  of  refunding  the  same  on  presentation  of  the 
ticket  for  cancellation  of  the  trip  at  the  proper  office  of  the  company. 
About  three  weeks  prior  to  the  complainant's  purchase  of  his  ticket,  the 
jiespondent  had  discontinued  this  habit  and  had  given  notice  to  that  effect 
in  a  new  tarifl  sheet  filed  with  the  Interstate  Commerce  Commission  and 
posted  in  the  stations  of  the  railroad  as  required  by  law  on  a  change  of  tar- 
iff rates.  Heldy  that  it  was  not  an  unlawful  discnmination  to  refuse  to  re- 
fund to  the  complainant  who  held  such  ticket,  but  had  forgotten  to  take 
it  on  a  certain  trip  and  had  paid  his  fare,  notwithstanding  he  supposed  the 
former  custom  was  in  vogue  when  he  purchased  his  ticket. 

It  was  a  rep^lation  of  the  respondent  company,  published  on  its  public 
tariff  schedules  filed  and  posted  as  required  by  the  Act  to  regulate  com- 
merce, that  the  conductor  should  collect  fare  on  trains  from  passengers 
-without  tickets  by  adding  25  cents  to  single  trip  rates.  Heldy  that  it  was 
not  unjust  discnmination  against  the  complainant  to  exact  this  addition 
from  him.  Sidman  v,  Richmond  &  D.  R.  Co.,  Interstate  Commerce  Com- 
mission, April  5,  1890. 

Sam»--QuarteHy  Commutation  Tickets — Refunding  of  Purchase  Price.— 
The  complainant  purchased  what  the  respondent  termed  a  quarterly  com- 
mutation ticket  on  the  13th  day  of  June,  specifying  the  number  of  trips 
that  might  be  taken  thereon  as  180,  but  it  provided  that  the  term  should 
expire  on  the  31st  day  of  the  following  August,  and  this  was  known  to  the 
<x>mplainant  when  he  made  the  purchase.  It  was  similarly  stated  on  each 
one  of  such  quarterly  tickets  when  it  was  to  expire,  viz ;  at  the  end  of  the 
third  calendar  month  after  it  was  issued.  Held,  that  the  complainant  was 
not  entitled  to  recover  any  portion  of  the  purchase  price  for  the  thirteen 
•days  less  than  a  full  quarter.  Sidman  v,  Richmond  s  D.  R.  Co.,  Interstate 
Commerce  Commission,  April  5,  1890. 

Purchase  of  Ticket — Duty  of  Company  to  Sell — Incorrect  Information  Sup- 
plied by  Railway  Officials. — In  McGillivray  v.  Grand  Trunk  R.  Co.,  First 
Division  Court  of  the  County  of  York,  Ontario,  Feb.  24,  1890,  the  plaintiff 
^ued  to  recover  damages  for  failure  to  sell  him  a  ticket.  The  plaintiff,  who 
was  a  lawyer,  intended  to  go  to  Newmarket  to  prosecute  some  cases  pend- 
ing in  court.  The  ticket  agent  at  Union  Station,  Toronto,  declined  to  sell 
him  a  ticket  until  after  the  Hamilton  train  left.  Because  of  this,  he  missed 
the  Newmarket  train  and  his  cases  wient  by  default.  He  thereupon  brought 
an  action  to  recover  damages,  but  it  was  held  that  he  had  no  cause  of  ac- 
tion. MoRSON,  acting  judge  said:  "This  is  an  action  brought  by  the 
plaintiff  for  damages  by  reason  of  the  company's  ticket  agent  at  the  Union 
Station,  Toronto,  declining  to  sell  him  a  ticket  to  Newmarket  until  after 
the  Hamilton  passengers  had  purchased  their  tickets,  thereby  causing  him 
to  miss  the  Newmarket  train.  I  cannot  see  how  the  plaintiff  can  succeed, 
unless  there  be  a  duty,  statutory  or  otherwise,  imposed  upon  the  company 
to  sell  tickets.  I  am  unable  to  hold  that  there  is  any  such  duty.  The 
plaintiff  could  have  purchased  his  ticket  on  the  train  and  should  not  have 
waited  as  long  as  he  did  to  purchase  one  from  the  agent,  and  thereby  miss 
his  train  which  he  knew,  or  ought  to  have  known,  left  at  the  time  stated  in 
the  printed  time-table.  This  time-table  is  the  contract  of  the  company 
with  the  travelling  public.  The  statement  that  there  was  plenty  of  time, 
made  by  one  of  the  officials  of  the  company  while  the  plaintiff  was  waiting 
to  purcnase  his  ticket,  was  a  statement  in  my  opinion,  made  in  excess  of 
his  duty,  and  did  not  bind  the  company.  The  plaintiff  should  not  have  re- 
lied up>on  this  statement  but  should  have  relied  upon  the  time-table.  There 
roust  be,  therefore,  judgment  for  the  defendants  with  costs." 
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Louisville,  New  Orleans  &  Texas  R.  Co. 

V. 

State  of  Mississippi. 

(United  States  Supreme  Court,  March  3,  1890.) 

Interstate  Commerce— Validity  of  Statute  Regulating  Passenger  Accommo- 
dations.— The  Mississippi  Statute  of  March  2,  1888,  which  provides  that  all 
railroads  carrying  passengers  in  the  state  shall  furnish  equal  and  separate 
accommodations  for  the  white  and  colored  races  by  providing  two  or  more 
passenger  cars  for  each  passenger  traiil,  or  by  dividing  the  passenger 
coaches,  is  not  invalid  as  an  interference  with  interstate  commerce,  since  it. 
operates  only  upon  the  carriage  of  passengers  within  the  state.  Harlan 
and  Bradley.  J. J.,  dissenting. 

Error  to  the  Supreme  Court  of  the  State  of  Mississippi. 

Indictment  against  the  Louisville,  New  Orleans  &  Texas. 
R.  Co.  for  failing  to  provide  separate  accommodations  on  its 
trains  for  white  and  colored  persons,  as  required  by  the  Mis- 
sissippi Act  of  March  2,  1888.  The  supreme  court  of  the 
state  affirmed  a  judgment  convicting  the  defendant.  See  39. 
Am.  &  Eng.  R.  Cas.  399.  The  defendant  thereupon  sued  out 
a  writ  of  error. 

W.  P.  Harris  for  plaintiff  in  error. 

T,  M.  Miller,  Atty.  Gen.  of  Mississippi,  for  defendant  in  er- 
ror. 

Brewer,  J. — The  question  presented  is  as  to  the  validity 
of  an  act  passed  by  the  legislature  of  the  state  of  Mississippi 
on  the  2d  of  March,  1888.     That  act  is  as  follows: 
suute.  "Section  i.     Be  it  enacted,  that  all  railroads  car- 

rying passengers  in  this  state  other  than  street  railroads, 
shall  provide  equal,  but  separate,  accommodation  for  the  white 
and  colored  races,  by  providing  two  or  more  passenger  cars 
for  each  pa3senger  train,  or  by  dividing  the  passenger  cars 
by  a  partition  so  as  to  secure  separate  accommodations.  Sec. 
2.  That  the  conductors  of  such  passenger  trains  shall  have 
power,  and  are  hereby  required,  to  assign  each  passenger  to- 
the  car  or  the  compartment  of  a  car,  when  it  is  divided  by  a 
partition,  used  for  the  race  to  which  said  passenger  belongs, 
and  that,  should  any  passenger  refuse  to  occupy  the  car  to- 
which  he  or  she  is  assigned  by  such  conductor,  said  con- 
ductor shall  have  power  to  refuse  to  carry  such  passenger  on 
his  train,  and  neither  he  nor  the  railroad  company  shall  be  lia- 
ble for  any  damages  in  any  court  in  this  state.  Sec.  3.  That 
all  railroad  companies  that  shall   refuse  or  neglect,  within 
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sixty  days  after  the  approval  of  this  act,  to  comply  with  the 
requirements  of  section  one  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  upon  conviction  in  a  court 
of  competent  jurisdiction,  be  fined  not  more  than  five  hun- 
dred dollars ;  and  any  conductor  that  shall  neglect  to,  or  re- 
fuse to,  carry  out  the  provisions  of  this  act,  shall  upon  con- 
viction, be  fined  not  less  than  twent\'-five,  nor  more  tnan  fifty 
dollars  for  each  offense.  Sec.  4-  Tnat  all  acts  and  parts  of 
acts  in  conflict  with  this  act  be,  and  the  same  are  hereby,  re- 
pealed  ;  and  this  act  to  take  effect  and  be  in  force  from  and 
after  its  passage.  "     Acts  1888,  p.  48. 

The  plaintiff  in  error  was  indicted  for  a  violation  of  that 
statute.  A  conviction  in  the  trial  court  was  sustained  in  the 
supreme  court,  and  from  its  judgment  the  case  is 
here  on  error.  The  question  is  whether  the  act  is  ^1^*"*"" 
a  regulation  of  interstate  commerce,  and  therefore 
beyond  the  power  of  the  state  ;  and  the  cases  of  Hall  v.  De 
Cuir,  95  U.  S.  485,  and  Wabash  St.  L.  &  P.  R.  Co.  v,  Illinois,  118 
U.  S.  557,  26  Am.  &  Eng.  R.  Cas.  i,  are  specially  relied  on 
by  plaintiff  in  error.  It  will  be  observed  that  this  indictment 
was  against  the  company  for  the  violation  of  section  i,  in  not 
providing  separate  accommodation  for  the  two  races,  and  not 
against  a  conductor  for  a  violation  of  section  2,  in  failing  to 
assigh  each  passenger  to  his  separate  compartment.  It  will 
also  be  observed  that  this  is  not  a  civil  action  brought  by  an 
individual,  to  recover  damages  for  being  compelled  to  occupy 
one  particular  compartment,  or  prevented  from  riding  ontne 
train ;  and  hence  there  is  no  question  of  personal  insult,  or 
alleged  violation  of  personal  rights.  The  question  is  limited 
to  the  power  of  the  state  to  compel  railroad  companies  to 
provide,  within  the  state,  separate  accommodations  for  the 
two  races.  Whether  such  accommodation  is  to  be  a  matter 
of  choice  or  compulsion  does  not  enter  into  this  case. 

The  case  of  Hall  v,  De  Cuir,  supra^  was  a  civil  action  to  re- 
cover damages  from  the  owner  of  a  steamboat  for  refusing  to 
the  plaintiff,  a  person  of  color,  accommodations  in 
the  cabin  specially  set  apart  for  white  persons ;  and  ^*{J  ^*  ^ 
the  validity  of  a  statute  of  the  state  of  Louisiana 
prohibiting  discrimination  on  account  of  color,  and  giving  a 
right  of  action  to  the  party  injured  for  the  violation  thereof, 
was  a  question  for  consideration.  The  steamboat  was  en- 
gaged in  interstate  commerce,  but  the  plaintiff  only  sought 
transportation  from  one  point  to  another  in  the  state.  This 
court  held  that  statute,  so  far  as  applicable  to  the  facts  in  that 
case,  to  be  invalid.  That  decision  is  invoked  here,  but  there 
is  this  marked  difference  :  the  supreme  court  of  the  state  of 
Louisiana  held  that  the  act  applied  to  interstate  carriers,  and 
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required  them,  when  they  came  within  the  limits  of  the  state, 
to  receive  colored  passengers  into  the  cabin  set  apart  for 
white  persons.  This  court,  accepting  that  construction  as 
conclusive,  held  that  the  act  was  a  regulation  of  interstate 
commerce,  and  therefore  beyond  the  power  of  the  state.  The 
chief  justice,  speaking  for  tfie  court  said  :  "  For  the  purposes 
of  this  case,  we  must  treat  the  act  of  Louisiana  of  February 
23,  1869,  as  requiring  those  engaged  in  interstate  commerce 
to  give  all  persons  traveling  in  that  state,  upon  the  public 
conveyances  employed  in  such  business,  equal  rights  and 
privileges  in  all  parts  of  the  conveyance,  without  distinction 
or  discrimination  on  account  of  race  or  color.  Such  was  the 
construction  given  to  that  act  in  the  courts  below,  and  it  is 
conclusive  upon  us  as  the  construction  of  a  state  law  b}*^  the 
state  courts.  It  is  with  this  provision  of  the  statute  alone 
that  we  have  to  deal.  We  have  nothing  whatever  to  do  with 
it  as  a  regulation  of  internal  commerce,  or  as  effecting  any- 
thing else  than  commerce  among  the  states."  And  again: 
"  But  we  think  that  it  may  safely  be  said  that  state  legisla- 
lation  which  seeks  to  impose  a  direct  burden  upon  interstate 
commerce,  or  to  interfere  directly  with  its  freedom,  does  en- 
croach upon  the  exclusive  power  of  congress.  The  statute 
now  under  consideration,  in  our  opinion,  occupies  that  posi- 
tion. It  does  not  act  upon  the  business  through  the  local  in- 
struments to  be  employed  after  coming  within  the  state,  but 
directly  upon  the  business  as  it  comes  into  the  state  from 
without,  or  goes  out  from  within.  While  it  purports  only  to 
control  the  carrier  when  engaged  within  tne  state,  it  must 
necessarily  influence  his  conduct,  to  some  extent,  in  the  man- 
agement of  his  business  throughout  his  entire  voyage.  His 
disposition  of  passengers  taken  up  and  put  down  within  the 
state,  or  taken  up  within  to  be  carried  without,  cannot  but 
affect,  in  a  greater  or  less  degree,  those  taken  up  without, 
and  brought  within,  and  sometimes  those  taken  up  and  put 
down  witnout.  A  passenger  in  the  cabin  set  apart  for  the 
use  of  whites  without  the  state  must,  when  the  boat  comes 
within,  share  the  accommodations  of  that  cabin  with  such 
colored  persons  as  may  come  on  board  afterwards,  if  the  law 
is  enforced. "  So  the  decision  was  by  its  terms  carefully  lim- 
ited to  those  cases  in  which  the  law  practically  interfered 
with  interstate  commerce.  Obviously,  whether  interstate 
passengers  of  one  race  should,  in  any  portion  of  their  journey, 
be  compelled  to  share  their  cabin  accommodations  with  pas- 
sengers of  another  race,  was  a  question  of  interstate  commerce, 
and  to  be  determined  by  congress  alone..  In  this  case,  the 
supreme  court  of  Mississippi  held  that  the  statute  applied 
solely  to  commerce  within  the  state ;  and  that  construction. 
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being  the  construction  of  the  statute  of  the  state  by  its  highest 
court,  must  be  accepted  as  conclusive  fiere.  If  it  be  a  mat- 
ter respecting^  wholly  commerce  within  a  state,  and  not  in- 
terfering with  commerce  between  the  states,  then,  obviously, 
there  is  no  violation  of  the  commerce  clause  of  the  federal 
constitution.  Counsel  for  plaintiff  in  error  strenuously  in- 
sists that  it  does  affect  and  regulate  interstate  commerce,  but 
this  contention  cannot  be  sustained.  So  far  as  the  first  sec- 
tion is  concerned,  and  it  is  with  that  alone  we  have  to  do^ 
its  provisions  are  fully  complied  with  when  to  trains  within 
the  state  is  attached  a  separate  car  for  colored  passengers. 
This  may  cause  an  extra  expense  to  the  railroad  company; 
but  not  more  so  than  state  statutes  requiring  certain  accom- 
modations at  depots,  compelling  trains  to  stop  at  crossings 
of  other  railroaas,  and  a  multitude  of  other  matters  confess- 
edly within  the  power  of  the  state. 

No  question  arises  under  this  section  as  to  the  power  of  the 
state  to  separate  in  different  compartments  interstate  passen- 
gers, or  to  affect  in  any  manner  the  privileges  and  rights  of 
such  passengers.  All  that  we  can  consider  is  whether  the  state 
has  the  power  to  require  that  railroad  trains  within  her  limits 
shall  have  separate  accommodations  for  the  two  races.  That 
affecting  only  commerce  within  the  state  is  no  invasion  of  the 
powers  given  to  congress  by  the  commerce  clause. 

In  the  case  of  Wabash,  St.  L.  &  P.  R.  Co.  z\  Illinois,  supra^ 
Mr.  Justice   MiLLER,  speaking  for  the   court, said:  *'If   the 
Illinois  statute  could  be  construed  to  apply  exclu- 
sively  to  contracts  for  a  carriage  which  begins  and  J^p*^^*^' 
ends  within  the  state,  disconnected  from  a  continu-  lui^^u.   *  ' 
ous  transportation  through   or  into  other  states, 
there  does  not  seem   to  be  any  difficulty  in  holding  it  to  be 
valid.    For  instance,  a  contract  might  be  made  to  carr^  goods 
for  a  certain  price  from  Cairo  to  Chicago,  or  from  Chicago  to 
Alton.    The  charges  for  these  might  be  within  the  competency 
of  the  Illinois  legislature  to  regulate.     The  reason  for  that  is 
that  both  the  charge  and  the  actual  transportation,  in   such 
cases,  are  exclusively  confined  to  the  limits  of  the  territory  of 
the  state,  and  is  not  commerce  among  the  states,  or  interstate 
commerce,  but  is  exclusively  commerce  within  the  state.     So 
far,  therefore,  as  this  class  of  transportation,  as  an  element  of 
commerce,  is  affected  by  the  statute  under  consideration,  it  is 
not  subject  to  the  constitutional  provision  concerning  com- 
merce among  the  states.     It  has  often  been  held  in  this  court, 
and  there  can  be  no  doubt  about  it,  that  there  is  a  commerce 
wholly  within  the  state  which  is  not  subject  to  the  constitu- 
tional   provision;  and    the   distinction    between   commerce 
among  the  states  and  the  other  class  of  commerce,  between  the 
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citizens  of  a  single  state,  and  conducted  within  its  limits  ex- 
clusively, is  pne  which  has  been  fully  recognized  in  this  court, 
although  it  may  not  be  always  easy,  where  the  lines  of  these 
classes  approach  each  other,  to  distinguish  between  the  one 
and  the  other.  The  Daniel  Ball,  10  Wall.  (U.  S.)  557;  Hall 
^.  De.Cuir,  95  U.  S.  485 ;  Western  Union  Tel.  Co.  v.  Texas, 
105  U.  S.  460."  The  statute  in  this  case,  as  settled  by  the 
supreme  court  of  the  state  of  Mississippi,  affects  only  such 
commerce  within  the  state,  and  comes,  therefore,  within  the 
principles  thus  laid  down.  It  comes,  also,  within  the  opinion 
of  this  court  in  the  case  of  Stone  v.  Farmers*  L.  &  T.  Co.,  116 
U.  S.  307.  We  see  no  error  in  the  ruling  of  the  supreme  court 
of  the  state  of  Mississippi,  and  its  judgment  is  therefore  af- 
firmed. 

Harlan,  J., .  (dissenting,) — The  defendant,  the  Louisville, 
New  Orleans  &  Texas  Railroad  Company,  owns  and  operates 
^  a  continuous  line  of  railroad  from  Memphis  to  New 
ilS^tiSr'  Orleans.  If  one  of  its  passenger  trains-starting  for 
instance,  from  Memphis  to  go  to  New  Orleans — 
enters  the  territory  of  Mississippi,  without  having 
cars  attached  to  it  for  the  separate  accommodation  of  the 
white  and  black  races,  the  company  and  the  conductor  of  such 
train  is  liable  to  be  fined  as  prescribed  in  the  statute,  the 
validity  of  which  is  here  in  question.  In  other  words,  it  is 
made  an  offense  against  the  state  of  Mississippi  if  a  railroad 
company  engaged  in  interstate  commerce  shall  presume  to 
send  one  of  its  trains  into  or  through  that  state  without  such 
arrangement  of  its  cars  as  will  secure  separate  accommoda- 
tions  for  both  races. 

In  Hall  V,  De  Cuir,95  U.  S.  485,  this  court  declared  uncon- 
stitutional and  void,  as  a  regulation  of  interstate  commerce, 
an  act  of  the  Louisiana  legislature  which  required  those  en- 
gaged in  interstate  commerce  to  give  all  persons  travelling  in 
that  state,  upon  the  public  conveyances  employed  in  such 
business,  equal  rights  and  privileges  in  all  parts  01  the  convey- 
ance, without  distinction  or  discrimination  on  account  of  race 
or  color.  The  court,  speaking  by  Chief  Justice  WAiTE,.said: 
**  We  think  it  may  safelv  be  said  that  state  legislation  which 
seeks  to  impose  a  direct  turden  upon  interstate  commerce,  or 
to  interfere  directly  with  itsfreeaom,  does  encroach  upon  the 
exclusive  power  of  congress.  The  statute  now  under  consid- 
eration, in  our  opinion,  occupies  that  position.  It  does  not 
act  upon  the  business  through  the  local  instruments  to  be  em- 
ployed after  coming  within  the  state,  but  directly  upon  the 
business  as  it  comes  into  the  state  from  without,  or  goes  out 
from  within.     While   it  purports  only  to  control  the  carrier 
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when  engaged  within  the  state,  it  must  necessarily  influence 
his  conduct,  to  some  extent,  in  the  management  of  his  business 
throughout  his  entire  voyage.  This  disposition  of  passengers 
taken  up  and  put  down  within  the  state,  or  taken  up  within 
to  be  carried  without,  cannot  but  affect  in  a  greater  or  less 
degree,  those  taken  up  without,  and  brought  within,  and  some- 
times those  taken  up  and  put  down  without.  A  passenger  in 
the  cabin  set  apart  for  the  use  of  whites  without  the  state 
must,  when  the  boat  comes  within,  share  the  accommodations 
of  that  cabin  with  such  colored  persons  as  may  come  on  board 
afterwards,  if  the  law  is  enforced.  It  was  to  meet  just  such 
a  case  that  the  commercial  clause  in  the  constitution  was 
adopted.  The  river  Mississippi  passes  through  or  along  the 
borders  of  ten  different  states,  and  its  tributaries  reach  many 
more.  The  commerce  upon  these  waters  is  immense,  and  its 
regulation  clearly  a  matter  of  national  concern.  If  each  state 
was  at  liberty  to  regulate  the  conduct  of  carriers  while  within 
its  jurisdiction,  the  confusion  likely  to  follow  could  not  but  be 
productive  of  ereat  inconvenience  and  unnecessary  hardship. 
Each  state  comd  provide  for  its  own  passengers,  and  regulate 
the  transportation  of  its  own  freight,  regardless  of  the  inter- 
ests of  otners.  Nay,  more ;  it  could  prescribe  rules  by  which 
the  carrier  must  be  governed  within  the  state  in  respect  to 
passengers  and  property  brought  from  without.  On  one  side 
of  the  river  or  its  tributaries  he  might  be  required  to  observe 
one  set  of  rules;  and  on  the  other,  another.  Commerce  can- 
not  flourish  in  the  midst  of  such  embarrassments.  No  carrier 
of  passengers  can  conduct  his  business  with  satisfaction  to 
himself,  or  comfort  to  those  employing  him,  if  on  one  side  of 
a  state  line  his  passengers,  both  wnite  and  colored,  must  be 
permitted  to  occupy  the  same  cabin,  and  on  the  other  be  kept 
separate.  Uniformity  in  the  regulations  by  which  he  is  to 
be  governed  from  one  end  to  the  other  of  his  route  is  a  ne- 
cessity in  his  business ;  and,  to  secure  it,  congress,  which  isun- 
trammeled  by  state  lines,  has  been  invested  with  the  exclu- 
sive legislative  power  of  determining  what  such  regulations 
shall  be." 

It  seems  to  me  that  those  observations  are  entirely  perti- 
nent to  the  case  before  us.  In  its  application  to  passengers 
on  vessels  engaged  in  interstate  commerce,  the  Louisiana 
enactment  forbade  the  separation  of  the  white  and  black  races 
while  such  vessels  were  within  the  limits  of  that  state.  The 
Mississippi  statute,  in  its  application  to  passengers  on  rail- 
road trains  employed  in  interstate  commerce,  requires  such 
separation  of  races,  while  those  trains  are  within  that  slate. 
I  am  unable  to  perceive  how  the  former  is  a  regulation  of  in- 
terstate commerce,  and  the  other  is  not.     It  is  difficult  to  un- 
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derstand  how  a  state  enactment  requiring  the  separation  of 
the  white  and  black  races  on  interstate  carriers  01  passengers 
is  a  regulation  of  commerce  among  the  states,  while  a  similar 
enactment  forbidding  such  separation  is  not  a  regulation  of 
that  character. 

Without  considering  other  grounds  upon  which,  in  my 
judgment,  the  statute  in  question  might  properly  be  held  to 
be  repugnant  to  the  constitution  of  the  United  States,  I  dis- 
sent from  the  opinion  and  judgment  in  this  case  upon  the 
ground  that  the  statute  of  Mississippi  is,  within  the  decision 
in  Hall  V,  De  Cuir,  a  regulation  of  commerce  among  the 
states,  and  is  therefore  void. 

I  am  authorized  by  Mr.  Justice  Bradley  to  say  that,  in  his 
opinion,  the  statute  of  Mississippi  is  void  as  a  regulation  of 
interstate  commerce. 

Ditorimination  Against  Colored  Passengers. — See  note  39  Am.  &  £ng.  R» 
Cas.  404. 


RiCKETTS 

Chesapeake  &  Ohio  R.  Co. 

(\Vest  Virginia  Supreme  Court  of  Appeals^  January  29,  1890.) 

Unauthorized  Lease— Liability  of  Lessor  for  Negligence. — A  railroad  com- 
pany chartered  by  a  state  cannot,  without  distinct  legislative  authority,  by 
lease,  or  any  other  contract  or  arrangement,  turn  over  to  another  company 
its  road,  and  the  use  of  its  franchises,  and  thereby  exempt  itself  irom 
responsibility  for  the  conduct  and  management  of  the  road. 

Same — Verbal  Agreement— Foreign  Company— Liability.— Where  a  rail- 
road company  chartered  by  this  state,  permits  a  foreign  railroad  company 
to  operate  a  part  of  its  road  in  this  state  under  a  verbal  arrangement,  and 
the  two  railroads  form  a  continuous  line  through  and  beyond  the  limits  of 
this  state,  the  domestic  company  will  be  liable  for  injuries  sustained  on 
that  portion  of  its  road  so  operated  by  the  foreign  company. 

Damages— Measure— Reading  of  Extracts  from  Reports. — Upon  the  trial 
of  an  action  for  damages  it  is  error  for  the  court  to  permit  the  counsel  for 
the  plaintiff,  over  the  objection  of  the  defendant,  in  argument,  to  read  to 
the  jury,  upon  the  question  of  the  measure  of  damages,  extracts  from  re- 
ported cases,  showing  large  damages  held  not  excessive. 

Exemplary  Damages— Wanton  and  Malicious  injury. — A  railroad  company 

•      cannot  be  made  responsible  for  exemplary  damages  on  account  of  injuries 

done  by  one  of  its  servants,  even  though  the  act  was  wanton  and  malicious, 

unless  the  act  was  expressly  or  impliedly  authorized  or  ratified  by  the 

company. 

Error  to  Circuit  Court,  Wayne  County. 
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Simnts  &  Enslow  for  plaintiff  in  error. 
Vinson  &  McDonald  and  J.  S,  Marcum  for  defendant  ia 
error. 

Snyder,  P. — Action  of  trespass  on  the  case,  commenced 
on  July  19,  1886,  in  the  circuit  court  of  Wayne  County,  by 
G.  C  .Flicketts  against  the  Chesapeake  &  Ohio  Rail-  c^etuted 
way  Company,  for  damages  alleged  to  have  been 
sustained  oy  the  plaintiff  by  reason  of  an  assault  committed 
upon  him  by  an  employe  of  the  defendant.  There  was  a 
demurrer  to  the  declaration,  which  was  overruled,  and  after- 
wards  a  trial  by  jury  on  the  issue  of  not  guilty,  resulting  in. 
a  verdict  and  judgment  in  favor  of  the  plaintiff  for  the  sum 
of  $5,000.  During  the  trial  the  defendant  excepted  to  certain 
actions  and  rulings  of  the  court,  and  to  review  said  actions 
and  rulings  it  has  brought  this  writ  of  error. 

All  the  evidence  adduced  on  the  trial  is  made  a  part  of  the 
record,  and  the  first  error  complained  of  is  that  upon  the 
facts  disclosed  the  defendant  is  not  liable  for  the  alleged 
injury  to  the  plaintiff,  because  the  wrong,  if  any,  was  done 
by  the  Elizabethtown,  Lexington  &  Big  Sandy  Railroad 
Company,  and  not  by  the  defendant.  The  facts  in  respect  to 
this  question  are  as  follows :     The  defendant  is  a  ^^ 

domestic  corporation,  passing  through  this  state,  ** 

and  connecting  at  the  Big  Sandy  river,  the  state  line,  with 
the  Elizabethtown,  Lexington  &  Big  Sandy  Railroad  Com-^ 

Eany,  a  Kentucky  corporation ;  and  by  a  verbal  arrangement 
etween  these  two  companies  the  Elizabethtown,  Lexington 
&  Big  Sandy  Company  operated  that  part  of  the  defendant's 
road  between  the  Bi^  oandy  river  and  Huntington,  a  dis- 
tance of  about  10  miles,  in  this  state.  These  two  roads,, 
while  existing  under  separate  charters,  and  organizations, 
were  in  fact  operated  as  a  continuous  line  of  railroad  from 
Newport  News,  in  the  state  of  Virginia,  to  Lexington,  in  the 
state  of  Kentucky,  passing  through  Richmond,  Va.,  Hunting- 
ton in  this  state,  and  Catlettsburg,  in  Kentucky.  The  evi- 
dence does  not  disclose  the  terms  under  which  that  part  of  the 
defendant's  railroad  between  Huntington  and  the  state  line 
was  operated,  or  how  the  expenses  were  provided  for,  or 
what  division  or  disposition  was  made  of  the  earnings.  It 
does  appear,  however,  that  the  defendant  owns  a  large  part 
of  the  rolling  stock  used  on  that  part  of  its  road ;  that  at 
least  some  of  the  officers  and  servants  in  charge  of  that  part 
of  its  line  were  paid  by  the  defendant ;  and  that  the  Eliza- 
bethtown, Lexington  &  Big  Sandy  Company  had  not  com- 
plied with  the  provisions  of  the  statutes  of  this  state  in  such 
manner  as  to  authorize  it  to  operate  a  railroad  in  this  state. 
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The  facts  further  show  that  on  December  21, 1885,  the  plaint- 
iflF,  at  Catlettsburg,  in  Kentucky,  purchased  of  an  agent  of 
the  Elizabethtown,  Lexington  &  Big  Sandy  Company  a  ticket 
from  that  place  to  Huntineton  ;  that  upon  said  ticket  he  took 
passage  upon  a  train  to  Huntington,  and  after  passing  on 
the  train  into  this  state  he  was  found  by  the  conductor  in 
the  ladies'  car,  smoking  a  cigar,  and  then  and  there  a  difficulty 
arose,  which  resulted  in  the  alleged  assault  upon  and  injury 
to  the  plaintiff,  for  which  he  brought  this  action. 

It  seems  to  me  that  under  this  state  of  facts  the  defendant 
was  liable  to  the  plaintiff,  if  he  was  injured  by  reason  of  the 

misconduct  or  negligence  of  the  officers  or  era- 
uldV**"!  ployes  on  the  said  train.  The  court,  in  its  opinion 
LtftMiUyof  ^"  York  &  M.  L.  R.  Co.  v.  Winans,  17  How.  (U.  S.) 
lenor.  38, 39,  says:  "  Important  franchises  were  conferred 

upon  the  corporation  to  enable  it  to  provide  the 
facilities  for  communication  and  intercourse  required  for  the 
public  convenience.  Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  responsibility  for 
their  insufficiency  provided,  as  a  remuneration  to  the  com- 
munity  for  their  grant.  The  corporation  cannot  absolve 
itself  from  the  performance  of  its  obligations  without  the 
consent  of  the  legislature."  And  in  Washington,  A.  &  G.  R. 
Co.  V,  Brown,  the  court  says :  "  It  is  the  accepted  doctrine 
in  this  country  that  a  railroad  corporation  cannot  escape 
the  performance  of  any  duty  or  obligation  imposed  oy 
its  charter,  or  the  general  laws  of  the  state,  by  a  voluntary 
surrender  of  its  road  into  the  hands  of  lessees.  The  oper- 
ation of  the  road  by  the  lessees  does  not  change  the  rela- 
tions of  the  original  company  to  the  public.  17  Wall. 
{U.  S.),  450;  I  Kedf.  R.  R.  chap.  22,  §  i,  p.  616.  In  Na- 
lee  V.  Alexandria  &  F.  R.  Co.,  83  Va.  707,  32  Am.  &  Eng. 
Cas.  401,  the  court  decided  that  by  executing  a  deed 
conveying  its  road,  franchises,  etc.,  to  trustees  selected  by 
itself,  a  railroad  company  cannot  evade  its  legal  liabilities 
for  injuries  subsequently  done  to  persons  and  property  by 
the  negligent  operation  of  its  road.  We  think  it  may  be  * 
stated,  as  the  just  result  of  the  decided  cases,  and  on  sound 

[)rinciple,  that  a  railroad  corporation  cannot,  without  distinct 
egislative  authority,  by  lease,  or  any  other  contract,  turn 
over  to  another  company  its  road,  and  the  use  of  its  fran- 
chises, and  thereby  exempt  itself  from  responsibility  for 
the  conduct  and  management  of  the  road.  Pennsylvania  R. 
Co.  V,  St.  Louis,  A-  &  T.  H.  R.  Co.,  118  U.  S.  309,  24  Am.  & 
Eng.  R.  Cas.  58;  Grand  Tower  Mfg.  &  Transp.  Co.  v.  UU- 
man,  89  111.  244;  Thomas  v.  West  Jersey  R.  Co.,  loi  U.S. 71. 
In   order  to  understand   the   next  error  complained  of, 


t 


VOL.  41]  UNAUTHORIZED  LEASE — LIABILITY,  45. 

which  relates  to  the  instructions  to  the  jury,  it  is  necessary 
to  state  that  the  evidence  for  the  plaintiff  tended  to  prove 
that  the  plaintiff  was  a  passenger  on  the  train,  and,  finding- 
no  fire  in  the  smoking-car,  he  went  into  the  ladies'  car,  and 
was  there  smoking  a  cigar,  but,  upon  being  informed  by  the 
conductor  that  it  was  a  violation  of  the  rules  of  the  company 
to  smoke  in  that  car,  he  desisted ;  that  soon  after  a  brakeman 
on  the  train  struck  him  on  the  face,  knocked  him  down,  and 
injured  him  very  seriously.  The  brakeman  who  assaulted 
the  plaintiff  was  only  acting  as  brakeman  on  the  passenger 
train  for  that  trip,  his  general  employment  and  duties  being 
that  of  brakeman  on  freight  trains ;  and  it  is  not  shown  that 
he  was  thereafter  allowed  to  do  service  on  any  passenger 
train.  It  is  proper  to  state,  also,  that  the  evidence  of  the 
defendant  tended  to  show  that  the  plaintiff  persisted  in 
smoking  in  the  ladies*  car  after  repeated  requests  to  stop  it, 
or  go  into  the  smoking  car ;  and  that  he  was  the  aggressor, 
and  his  misconduct  the  prime  cause  of  the  combat  which 
resulted  in  the  injury  of  which  he  complains. 

While  arguing  the  case  to  the  jury,  the  plaintiff's  counsel 
was  allowed  by  the  court,  against  the  protest  and  objection 
of  the  defendant,  to  read  from  the  American  Re- 
ports verdicts  in  which  lar^e  damages  had   been         Be«4Uf 
found  by  juries  in  cases  similar  to  the  one  on  trial.  1^^^^! 

At  the  instance  of  the  defendant,  the  court  after-         portf. 
wards  instructed  the  jury  "that  in  case  they  find 
for  the  plaintiff  they  are  not  to  take  into  consideration,  nor 
be  influenced  by,  the  verdicts  of  the  juries  in  the  cases  read 
to  them  by  the  attorney  for  the  plaintiff,  in  the  argument  of 
this  case,  in  fixing  the  amount  of   damages  the  plaintiff  is 
entitledjto."     The  plaintiff  in  error  insists  that  it  was  error  to 
permit  the  counsel  for  the  plaintiff  to  read  the  said  verdicts 
to  the  jury,  and  that  the  instruction  of  the  court  to  disregard 
them  aid  not  cure  the  error  and  wrong  done  thereby.     In  i 
Thomp.  Trials,  §  947,  the  law  is  stated  as  follows:  *|  Counsel 
have  no  right,  in  argument,  to  introduce  any  evidentiary 
matters  to  the  jury,  which  have  not  been  regularly  offered 
and  admitted  in  evidence,  in  presenting  the  evidence  in  sup- 
port of  the  action  of  the  defense.    *    *    *    Applying  these 
principles,  it  is  held,  even  in  those  jurisdictions  where  coun- 
sel are  permitted  to  argue  the  law  to  the  jury,  that  they  can- 
not be  allowed,  under  pretense  of  reading  legal  authorities 
to  the  jury,  to  read  passages  from  such  books  which  bear 
upon  questions  of  fact  which  are  before  the  jury  for  consid- 
eration, thus  introducing  to  the  minds  of  the  jurors  eviden- 
tiary matters  which  have  not  been  regularly  admitted  by  the 
presiding  judge."     Phoenix  Ins.  Co.  «/.  Allen,  11   Mich.  501; 
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Baldwin's  Appeal,  44  Conn.  37.     In  City  of   Evansville  v, 
Wilter,  86  Ind.  414,  which  was  an  action  against  a  city  for 
damages  resulting  from  injuries  caused  by  a  defective  side- 
walk, the  court  neld :  "  Upon  the  trial,  in  such  action,  it  is 
error  to  permit  counsel  for  the  plaintiff,  over  objection,  in 
argument  to  the  court  in  the  presence  of  the   jury,  upon  the 
question  of  the  measure  of  damages,  to  read  extracts  from 
reported  cases  showing 'large  damages  held  not  excessive; 
but  such  error  is  cured  by  a  direction  of  the  court  to  the 
jury  to  the  effect  that  the  case  before  them  must  be  deter- 
mined upon  the  evidence,  uninfluenced  by  the  damages  given 
in  other  cases.*'     It  is  difficult,  if  not  impossible,  to  discover 
how,  or  in  what  way,  the  reading  of  verdicts  in  other  cases 
could  enlighten  the  court  or  the  jury  upon  the  principles  of 
law  involved  in  the  discussion  01  the  question  of  damages. 
It  is  almost  impossible  to  resist  the  conclusion  that  the  ex- 
tracts which  the  counsel  read  were  not  read  with  a  view  to 
enable  the  court  to  rightly  decide  upon  the  damages,  but 
that  the  purpose  was  to  reach  and  influence  the  jury  in  the 
amount  of  damages  they  should  find  in  the  case  on  trial.    As 
the  reading  of  such  extracts  could  not  enlighten  the  court  as 
to  its  duties,  and  it  being  clearly  improper  matter  to  be  read 
to  the  jury,  it  was  necessarily  error  to  permit  it  to  be  read 
by  counsel ;  and  the  court  should  have  sustained  the  objec- 
tion of  defendant's  counsel.     It  is  unnecessary,  in  this  case, 
to  decide  whether  or  not  the  instruction  of  the  court  to  dis- 
regard said  extracts  in  making  up  their  verdict  cured  the 
error,  because  the  judgment  here  must  be  reversed  for  an- 
other error.     It  may  be  proper  to  say,  however,  that  as  a 
general  rule  such  error  may  be  cured  by  such  an  instruction; 
but  whether  it  will  or  not  must  depend  upon  the  propriety 
of  the  verdict,  and  other  facts  in  the  particular  case.    The 
safer  rule,  therefore,  seems  to  be  to  exclude  such  matters  in 
the  first  instance,  and  not  depend  upon  nullifying  their  prej- 
udicial effects  by  an  instruction. 

From  what  has  preceded,  it  sufficiently  appears  that  the 
plaintiff  in  error  was  not  prejudiced  either  by  the  refusal  or 

the  giving  of  any  of  the  instructions,  unless  there 
dl^J^       was  error  in  the  giving  of  the  following:  "The 

court  instructs  the  jury  that  if  they  find  the  de- 
fendant guilty  they  are,  in  estimating  the  damage,  at  liberty 
to  consider  the  health  and  conditio^  of  the  plaintiff  before 
the  injury  complained  of,  as  compared  with  its  present  con- 
dition, in  consequence  of  said  injuries,  and  whether  said  in- 
jury is  in  its  nature  permanent ;  and  the  reasonable  expense 
incurred  by  the  plaintiff,  if  any,  in  curing,  or  endeavoring  to 
cure,  the  injuries  he  received  ;  also,  the  damages  suffered,  if 
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any,  from  the  loss  of  time  and  inability  to  attend  to  business, 
resulting  from  the  injuries  received ;  also,  the  bodily  and  men- 
tal pain  and  suffering,  if  any,  resulting  from  the  injuries 
received,  and  for  the  outrage  and  indignity  put  upon  him, 
and  to  allow  such  damages  as  in  the  opinion  of  the  jury  will 
be  a  fair  and  just  compensation  for  the  injury  for  which  the 
plaintiff  has  sustained  ;*  and  that  if  they  believe  that  this  as- 
sault was  made  in  a  malicious,  unlawful,  wanton,  and  unnec- 
essary manner,  then  they  will  be  warranted  in  giving  the 
plaintiff  exemplary  damages."  It  seems  to  me  that  there  is 
no  valid  objection  to  all  that  part  of  said  instruction  which 
precedes  the  star  (*),  as  above  printed  ;  but  I  am  of  opinion 
that  the  sentence  lollowing  the  star  is  erroneous.  There  was 
no  evidence  in  this  case  proving,  or  even  tending  to  prove,  that 
the  conduct  of  the  brakeman  in  assaulting  and  injuring  the 

Elaintiff  was  either  authorized  or  ratified  by  the  company.  In 
)owney  v.  Chesapeake  &  O.  R.  Co.,  28  W.  Va.  732,  743,  this 
court,  after  referring  to  the  fact  that  there  was  some  diver- 
sity in  the  decisions,  says :  **  But  the  better  and  more  rea- 
sonable doctrine  seems  to  be,  that  the  railway  company  is 
not  to  be  held  liable  in  exemplary  damages  for  injuries  caused 
by  the  negligence  of  its  servants,  unless  it  be  shown  that 
the  servant's  act  was  willful,  and  was  either  authorized  or 
ratified  by  the  company ;  but  such  authorization  or  ratifica- 
tion can  be  evidenced  either  by  an  express  order  to  do  the 
act,  or  an  express  approval  of  its  commission,  or  by  an  ante- 
cedent retention  of  a  servant  of  known  incompetency,  or  by 
a  subsequent  retention  or  promotion  of  the  negligent  serv- 
ant."  Patt.  Ry.  Ace.  Law,  §  392,  p.  471.  As  before  stated, 
the  evidence  in  this  case  shows  that  the  brakeman  who  caused 
the  injury  complained  of  was  only  acting  as  brakeman  on  the 
train  for  that  trip ;  and  there  is  no  evidence  even  tending  to 
show  that  his  conduct  was  either  authorized  or  approved,  or 
that  he  was  incompetent,  or  of  known  bad  character.  In  the 
absence  of  any  such  authorization  or  approval  of  the  act  of 
the  brakeman,  even  if  it  was  wanton  and  malicious,  the  com- 
pany cannot  be  made  responsible  for  exemplary  damages. 
The  extent  to  which  it  could  be  held  liable  would  be  for 
compensatory  damages,  such  as  are  designated  in  the  first 
part  of  the  instruction.  The  character  of  the  damages  for 
which  the  defendant  could  be  made  liable  having  been  spe- 
cifically and  fully  covered  by  the  first  portion  of  the  instruc- 
tion, it  was  error  to  tell  the  jury,  as  the  concluding  sentence 
of  the  instruction  in  effect  does,  that  they  might,  if  they  be- 
lieved the  assault  was  wanton  and  malicious,  then  in  addition 
to  such  dariiages  as  were  characterized  in  the  first  part  of  the 
instruction,  assess  the  defendant  with  exemplary  or  punitive 
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damages.  Pegram  v.  Stortz,  31  W.  Va.  220.  For  this  error 
the  judgment  of  the  circuit  court  must  be  reversed,  and  a 
new  trial  directed. 

English,  Brannon,  and  Lucas,  JJ.,  concurred. 

Liability  of  Lessor  for  Injuries  Sustained  through  Operation  of  Leased  Rail* 
road.— See  East  Line  &  R.  R.  R.  Co.  2/.  Culberson  (Tex.),  38Am.&Eng. 
R.  Cas.  225  ;  Nugent  v,  Boston.  C.&  M.  R.  Co.  (Me.),  38  Id.  52;  Ricketts 
V,  Birmingham  Street  R.  Co.  (Ala.).  37  Id,  12.  note  16;  Chollette  z'.  Omaha 
&R.  V.  R.  Co.  (Neb.).  37  Id.  16. 

Recovery  of  Exemplary  Damafl^es  for  Torts  of  Servant.— See  Quinn  v. 
South  Carolma  R.  Co.  (S.  Car.),  37  Am.&  Eng.  R.  Cas.  166.  note  171. 


Atchison,  Topeka  &  Santa  Fe  R.  Co. 

V. 

Cochran. 

{Kansas  Supreme  Courts  February  8,  1890.) 

Negligence — Liability  of  Stoclcholder. — A  stockholder  of  a  railroad  com- 
pany is  not  liable  for  the  negligence  of  the  officers,  agents,  or  employes  of 
the  company  in  the  operation  of  its  road. 

Stock — Power  of  Connecting  Company  to  Purchase. — Under  the  laws  of 
Kansas,  a  railroad  company  has  the  lawful  right  to  purchase  and  hold 
stock  of  any  other  railroad  company,  the  line  of  whose  railroad,  constructed 
or  being  constructed,  connects  with  its  own. 

Connecting  Railroads — Parent  and  Auxiliary  Companies — Liability  for  Neg- 
ligence. — Where  the  rights  and  powers  of  a  railroad  company  are  those  of 
a  stockholder  only,  in  a  connectmg  railroad,  the  railroad  company,  on  ac- 
count of  being  a  stockholder,  is  not  liable  for  the  negligence  of  the  con- 
necting railroad. 

Same — Liability — Joint  Use  of  Station— Ticket  Agent. — Where  two  con- 
necting railroad  companies  use  a  station  jointly,  or  hire  one  person  to  dis- 
charge the  duties  of  ticket  agent  for  both,  and  sych  person  sells  a  ticket  for 
carriage  over  one  of  the  roads,  the  other  company  is  not  responsible  for  the 
road  over  which  the  ticket  carries  the  passenger. 

Error  from  District  Court,  Johnson  County. 

On  the  31st  day  of  May,  1887,  Joel  Cochran,  administrator 
of  the  estate  of  John  M.  Gibson,  deceased,  filed  his  petition 
in  the  district  court  of  Johnson  county,  Kan.,  against  the  Atch- 
ison, Topeka  &  Santa  Fe  Railroad  Company,  alleging  that: 
"The  said  plaintiff  herein  complains  of  the  said  defendant 
herein  for  that,  on  the  30th  day  of  May,  A.  D.  1887,  he  was 
duly  appointed  and  qualified,  and  letters  of  administration  of 
the  estate  of  John  M.  Gibson,  deceased,  were  i^ued  to  him 
by  the  probate  court  of  Johnson  county,  state  of  Kansas,  as 
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the  administrator  of  said  estate.    And  the  said  plaintiff  fur- 
ther states  that  the  said  defendant  herein  is  now,  and  was  at 
the  date  hereinafter  first  mentioned,  a  railroad  corporation, 
duly  organized  under  and  by  virtue  of  the  laws  of  the  state 
of  Kansas,  and  then  owned  and  operated,  and  now  owns  and 
operates,  a  railroad  known  as  the  Atchison,  Topeka&  Santa 
Fe  Railroad  Company,  and  as  such  corporation  and  railroad 
company  was  then,  and  is  now,  operating,  and  exclusively 
managing  and  controlling,  the  Southern   Kansas  Railroad 
Company,  a  corporation  duly  organized  under  the  laws  of 
the  state  of  Kansas ;  that  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company  was  then,  and  still  is,  a  common  carrier 
of  passengers  for  hire  upon  its  trains  into  and  through  Doug- 
las and  Johnson  counties,  Kan.,  and  that  the  said   oouthern 
Kansas  Railroad  Company,  so  operated,  managed,  and  con- 
trolled  by  the  said  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  was  then,  and  still  is,  a  common  carrier  of  passen- 
gers for  hire  upon  its  -trains  of  cars  into  and  through  John- 
son county,  Kan.,  and  then  run  its  trains  of  cars  over  and  used 
defendant's  tracks  from  Kansas  Cit\%  Mo.,  to  HoUiday,  Kan. ; 
and  that  the  town  or  village  of  Holliday  was  then  a  regular 
station  and  depot  in  Johnson  county,  Kan.,  of  the  said  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company,  on  the  main  line 
of  its  said  railroad  ;  and  that  said  town  or  village  of  Holliday 
and  the  city  of  Olathe,  in  Johnson  county,  Kan.,  were  then 
regular  stations  or  depots  on  the  line  of  the  Southern  Kansas 
Railroad.     Plaintiff  further  states :  On  the  21st  day  of  March, 
A.  D.  1887,  the  plaintiff's  intestate,  John  M.  Gibson,  had  rid- 
de^i,  as  a  passenger  on  a  regular  passenger  train  of  cars  of  the 
defendant  company,  from  Lawrence  and  Eudora,  Kan.,  to 
said  station,  Holliday,  and  that  upon  said  day  at  Holliday, 
aforesaid,  the  said  John  M.  Gibson,  now  deceased,  purchased 
from  said  defendant  company's  ticket  agent  at  Holliday  depot, 
aforesaid,  a  ticket  entitling  him  to  be  transported  on  that  aay, 
as  a  passenger,  thence  to  Olathe,  Kan.,  by  and  upon  a  regu- 
lar passenger  train  of  cars  of — and  then   used   by  the  de- 
fencmnt  in  the   name   of — the  said  Southern  Kansas  Rail- 
road Company,  and  that  in  order  for  the  said  John  M.  Gib- 
son, now  deceased,  to  get  upon  said  regular  passenger  train 
of  cars,  so  then  being  operated,  managed,  and  controlled  by 
said  defendant  company,  to  be   carried  from  Holliday   to 
Olathe,  aforesaid,  it  became  and  was  necessary  for  the  said 
John  M.  Gibson,  now  deceased,  to  walk  across  the  interja- 
cent railroad  tracks  belonging  to  said  defendant  company, 
and  then  being  used   by  said  defendant  company  and  said 
Southern  Kansas  Railroad  Company  with  their  locomotive 
engines  and  passenger  and  freight  trains  of  cars — there  being 

41  A.  &  E.  R.  Cas. — ^4 
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no  Other  way  for  said  decedent  to  get  to  and  upon  said  train — 
and  that  while  the  said  decedent  was  in  the  act  of  walking- 
across  said  interjacent  railroad  tracks,  aforesaid,  at  the  station, 
and  upon  the  invitation  of  said  defendant  company,  and  for 
the  sole  purpose  of  boarding  the  regular  passenger  train  of 
cars  of  the  Southern  Kansas  Railroad  Company,  as  aforesaid^ 
to  be  carried  thence  to  Olathe,  aforesaid,  upon  said  train  of 
cars,  which  was  then  at  rest,  about  two  or  three  tracks  re- 
mote from  the  platform  of  the  said  defendant's  depot  or 
ticket  office,  whichisaid  Southern  Kansas  train  of  cars  did  not 
then  come  to,  nor  aid  it  intend  to  then  come  to,  the  platform 
of  said  depot,  and  which  train  was  then  about  ready  to  start 
for  Olathe,  aforesaid,  and  there  theh  being  no  regular  cross- 
ing across  said  interjacent  tracks,  and  no  person  there  to  warn 
him  of  danger,  the  said  defendant  company  then  and  there, 
to- wit,  on  the  21st  day  of  March,  A.  D.  1887,  at  Holliday, 
aforesaid,  carelessly,  grossly,  negligently,  wantonly,  and  reck- 
lessly,  by  and  through  its  said  servants  and  employes  then  in 
charge  of,  and  operating  and  running,  one  of  its  freight  trains 
of  cars,  with  a  locomotive  engine  attached  thereto  and  in 
motion,  on  one  of  said  interjacent  tracks  of  said  defendant 
company,  permitted  the  locomotive  so  attached  to  said  freight 
train  of  cars  last  aforesaid,  without  any  warning  of  any  char- 
acter to  said  decedent  of  danger,  to  run  against,  strike,  come 
in  contact  with,  and  knock  down,  and  drag  in  a  violent  and 
forcible  manner,  the  said  John  M.  Gibson,  now  deceased, 
without  any  fault,  negligence,  or  want  of  care  on  the  part  of 
the  said  decedent,  and  that  by  reason  of  said  locomotive  en- 
gine so  striking  him,  and  so  knocking  him  down,  and  drag- 
gihg  him,  the  said  decedent  was  greatly  bruised,  cut,  and 
mangled  in  and  about  his  head,  back,  legs,  arms,  and  body, 
internally,  jtnd  his  right  leg  was  broken,  and  in  consequence 
thereof  the  said  decedent  became  sick,  sore,  and  lame,  and  in 
consequence  of  said  injuries,  so  received  as  aforesaid,  he  was 
confined  to  his  bed,  and  suffered  much  mental  and  bodily  pain 
and  agony,  from  the  said  21st  day  of  March,  A.  D.  1887,  un- 
til  on  or  about  the  30th  day  of  March,  A.  D.  1887,  when  he 
died,  intestate,  at  Olathe,  Kan.,  and  that  said  injuries,  all  and 
singular,  so  received  by  him  as  aforesaid,  were  the  cause  of 
the  death  of  the  said  John  M.  Gibson,  without  any  fault,  neg- 
ligence, or  want  of  care  on  the  part  of  said  decedent  con- 
tributing  thereto.  Plaintiff  further  states  that  the  said  John 
M.  Gibson,  now  deceased,  left  Mary  E.  Cochran,  nee  Gibson, 
and  Elizabeth  J.  Adams,  nee  Gibson,  his  only  children,  him 
surviving,  and  are  his  only  next  of  kin  him  surviving ;  and 
that  by  reason  of  the  premises,  all  and  singular,  the  said  Mary 
E.  Cochran  and  Elizabeth  J.  Adams,  sole  surviving  children 
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and  sole  next  of  kin,  aforesaid,  have  been  greatly  damaged 
by  the  death  of  the  said  John  M.  Gibson,  now  deceased,  in 
and  to  the  amount  often  thousand  ($10,000)  dollars,  no  part  of 
which  hath  been  paid.  Plaintiff  therefore,  as  such  adminis- 
trator, demands  judgment  against  the  defendant  company 
herein  for  the  sum  of  ten  thousand  ($10,000)  dollars,  so  as 
aforesaid  sustained,  with  costs  of  suit  and  equitable  relief." 
Trial  had  at  the  September  term  of  the  court  for  1887,  be- 
fore the  court  with  a  jury.  The  court,  among  other  thingjs, 
charged  the  jury  as  follows:  "(0  ^^  ^his  case  the  plaintiff 
•charges  the  defendant  company  as  beine  the  owner,  or  oper- 
ator, controller,  and  manager  of  the  Southern  Kansas  Railroad 
Company,  at  the  time  his  intestate,  Gibson,  received  his  al- 
leged injuries,  and  therefore  I  charge  you  that  the  question 
•of  liability  and  responsibility  of  the  defendant  company  is  one 
of  fact,  to  be  determined  by  you  from  all  the  testimony  in  the 
case.  (2)  In  determining  the  liability  of  the  defendant  com- 
pany, the  true  test  is,  what  company  had  the  control,  direc- 
tion, and  management  of  said  Southern  Kansas  Railroad,  and 
of  the  men  then  operating  the  engines  and  passenger  trains  on 
said  road,  and  especially  the  engine  and  passenger  train  on 
which  the  plaintiff's  intestate  was  endeavoring  to  take  passage, 
if  any?  ana  in  determining  these  questions  it  is  your  duty  to 
take  into  consideration  allthe  facts  and  circumstances  proven 
by  the  evidence.  (I3J  The  fact  that  the  officials  of  one  railroad 
company  are  officials  of  another  railroad  company,  standing 
alone,  would  not  make  the  one  responsible  for  the  negligence 
or  default  of  the  other;  neither  would  the  mere  fact  of  the 
one  railroad  owning  stock  or  bonds  of  another  railroad  com- 
pany make  the  former  company  responsible  for  the  acts  of 
the  latter.  But  if  you  find  from  the  evidence  that  the  South- 
ern Kansas  Railroad  Company,  for  all  practical  purposes,  was, 
at  the  time  alleged,  managed,  controlled,  and  operated  by  the 
defendant  company,  being  used  as  an  auxiliary  and  a  part  of 
the  defendant  company's  system  of  railroads,  then  and  in  that 
event  the  defendant  company  would  ordinarily  be  responsible 
for  the  negligence,  default,  or  miscarriage  of  the  Southern 
Kansas  Railroad  Company,  its  agents  and  employes.  (4)  If 
in  fact  the  defendant  company  exercised  ana  assumed  the 
actual  control  of  the  management  and  operation  of  said  South- 
ern Kansas  Railroad  at  the  time  of  tne  alleged  injuries,  it 
would  be  liable  for  the  negligence,  if  any,  of  the  men  in 
operating  and  managing  the  engines  and  passenger  trains 
of  the  Southern  Kansas  Railroad  Company,  in  failing  to 
brin^  its  passenger  trains  to  the  platform  of  the  depot  to 
receive  passengers,  if  they  did  so  fail,  even  thougn  the 
men  were  at  tne  time  engaged  in  the  business  of  another 
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railroad  company,  namely,  the  Southern  Kansas  Railroad 
Company.  (5)  If  the  jury  find  that  the  general  mana&;'ement 
of  both  roads  is  under  the  control  of  the  same  oflftciaus;  that 
the  boards  of  directors  of  both  roads  are  substantially  the 
same  persons ;  that  a  majority  of  the  said  stock  of  said  South- 
ern  Kansas  Railroad  Company  is  owned  by  the  Kansas  City, 
Topeka  &  Western  Railroad  Company,  which  latter  company 
is  leased  and  operated  by  said  defendant  company  for  its  use 
and  benefit,  and  'that  the  balance  of  the  stock  of  the  said 
Southern  Kansas  Railroad  Company  is  owned  by  the  defend- 
ant company ;  that  both  the  defendant  and  the  Southern  Kan- 
sas Company  use  and  occupy  the  same  line  of  track  from  Kan- 
sas City,  Mo.,  to  Holliday,  Kan. ;  that  the  same  person  is  agent 
and  ticket  seller  for  both  companies  at  said  station,  Holliday ; 
that  the  treasurer  of  said  Southern  Kansas  Railroad  Company 
is  also  treasurer  of  the  defendant  company,  and  that  the  cleri- 
cal work  for  said  treasurer,  pertaining  to  the  Southern  Kan- 
.  sas  Company,  is  performed  by  the  employes  of  the  defendant 
company  ;  and  tnat  the  general  officers  and  offices  of  both 
companies  are  both  one  and  the  same, — you  have  a  right  to 
give  such  facts  and  circumstances  due  weight  and  considera- 
tion in  arriving  at  your  verdict.  *  .  *  *  (18)  If  you  believe 
from  the  evidence  that  the  defendant  company  was  managing- 
and  operating  and  controlling  the  Southern  Kansas  Railroad 
Company  on  March  21, 1887,  and  that  said  defendant  company 
caused  the  said  Southern  Kansas  Railway  Company's  passen- 
ger train  to  stop  at  Holliday  to  receive  passengers,  on  said 
day,  to  be  carried  for  hire  to  Olathe,  and  that  said  defendant 
company  then  had  a  depot  building,  and  a  platform  therewith 
connected  at  Holliday,  aforesaid,  for  the  purpose  of  receiving 
and  discharging  passengers  to  and  from  its  own  passenger 
trains,  and  for  the  sale  of  tickets,  and  did  then  sell  over  said 
several  railroads,  then  I  charge  you  that  it  was  the  lawful 
duty  of  the  defendant  company  to  provide  or  furnish  reason- 
ably safe  and  convenient  approaches  to  their  several  passen- 
ger coaches  owned  and  managed,  operated  and  controlled, 
by  said  company,  and  it  was  the  duty  of  said  company  to  also 
use  such  approaches  with  care  and  due  regard  for  the  safety 
of  passengers  who  were  attempting  to  get  upon  such  coaches 
by  means  of  such  approaches;  and  if,  upon  the  said  company 
failing  to  do  so,  an  injury  ensued  to  such  passenger,  then  the 
said  company  will  be  held  liable  for  injuries  resulting  there- 
from, provided  such  injured  person  was  not  guilty  of  any 
fault,  or  want  of  ordinary  care,  or  of  any  negligence  contrib- 
uting thereto.  (19)  If  tne  jury  bdieve  from  the  evidence 
that  the  deceased,  on  the  21st  day  of  March,  1887,  was  a  pas- 
senger on  the  defendant  company's  passenger  train  from  Eu- 
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dora  to  HoUiday,  and  that  on  reaching  HoUiday  the  deceased 
immediately  purchased  a  ticket  from  tne  defendant  company's 
ticket  agent  at  HoUiday  entitling  the  deceased  to  be  carried 
as  a  passenger  on  the  Southern  Kansas  Railroad  passenger 
train  from  HoUiday  to  Olathe  on  said  day,  then  managed, 
operated,  and  controlled  by  said  defendant  company,  and  that 
said  deceased  on  said  day  attempted  to  reach  the  Southern 
Kansas  passenger  train,  bound  tor  Olathe,  in  the  only  way 
provided  by  the  company  to  reach  said  train,^ which  was  then 
m  waiting  on  a  track  at  HoUiday  for  passengers  to  Olathe, 
then  I  charge  you  that  the  deceased  was  a  passenger  at  the 
time,  and  entitled  to  all  the  rights  of  such.  (20)  I  charge  you 
that  a  person  who  has  a  railroad  ticket,  and  who  is  present 
to  take  the  train  at  the  ordinary  or  usual  point  of  departure 
designated  by  the  railroad  company,  is  a  passenger,  though 
he  has  not  entered  the  car  of  the  particular  train,  and  in  the 
duties  towards  him  directly  involving  his  safety  the  company 
is  bound  to  extraordinary  diligence,  and  in  these  duties 
touching  his  convenience  or  accommodation  the  company  is 
bound  to  ordinary  diligence,  and  this  rule  of  extraordinary 
diligence  applies  to  the  receiving  of  passengers.  (21)  When 
a  carrier  01  passengers  for  hire  by  railway  does  not  receive 
passengers  into  the  car  at  the  platform  erected  for  that  pur- 
pose, and  either  directs  or  impliedly  invites  passengers  to  en- 
ter the  car  at  an  out  of  the  way  place,  or  at  a  place  remote 
some  distance  from  such  platform,  it  is  the  bounden  duty  of 
such  company  to  use  the  utmost  care  in  preventing  injuries 
to  passengers  while  so  approaching  to  enter  such  car;  and  if 
you  find,  in  this  case,  that  the  defendant  company  was  negli- 
gent, within  the  meaning  of  this  instruction,  and  that  the  de- 
ceased was  injured  thereby;  that  the  decased  did  not  contrib- 
ote  to  such  injury  by  his  negligence, — then  the  plaintiff  is 
entitled  to  recover.  *  *  *  (23^  When  the  arrangement 
of  a  passenger  railroad  station  or  depot,  whether  permanent 
or  temporary,  is  such  that  a  passenger  has  to  cross  a  track 
before  entering,  then  such  passenger  has  a  lawful  right  to  as- 
sume that  such  track  may  be  crossed  safely,  and  that  the  com- 
pany will  not  expose  him  to  unnecessary  danger;  and,  while 
the  passenger  himself  must  exercise  reasonable  care  and  pru- 
dence, his  watchfulness  may  be  naturally  diminished  by  his 
reliance  upon  the  discharge  by  the  company  of  its  duty  to 
passengers  to  provide  them  with  a  safe  passage  to  the  train 
of  cars." 

The  jury  returned  a  verdict  against  the  railroad  company 
for  $900,  and  also  found,  among  others,  the  following  special 
findings  of  fact :  **(i)  Was  John  M  Gibson,  now  deceased, 
carried  by  the  defendant  company,  on  one  of  its  passenger 
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trains,  as  a  passenger,  from  Eudora,  Kan.,  to  Holliday,  Kan.^ 
on  March  21,  A.  D.  1887?  Answer.  Yes.  (2)  Did"^ the  de- 
ceased, on  reaching  Holliday,  purchase  a  ticket  from  the  de- 
fendant's ticket  agent  at  Holliday  entitling  him  to  be  carried 
on  said  day  from  Hollidaj^  to  Ofathe  on  a  passenger  train  of 
the  Southern  Kansas  Railway  Company?  A.  Yes.  Had 
the  defendant  company  the  control,  direction,  and  manage- 
ment of  the  Southern  Kansas  Railroad,  and  of  the  men  then 
operating  the  engines  and  passenger  trains  of  the  Southern 
Kansas  Company,  and  especially  the  engine  and  passenger 
train  upon  which  the  deceased  then  intended  to  take  passage? 
A.  Yes.  *  *  *  (6)  Was  a  majority  of  the  stock  of  said^ 
Southern  Kansas  Railroad  Company  then  owned  by  the  Kan- 
sas City,  Topeka  &  Western  Railroad  Company?  A,  Yes. 
g)  Was  the  said  Kansas  City,  Topeka  &  Western  Railroad 
ompany  then  leased  and  operated  hy  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company,  for  its  use  and  benefit?  A. 
Yes.  (8)  Was  the  balance  of  the  stock  of  the  Southern  Kan- 
sas Railroad  Company  then  owned  by  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company?  A,  Yes.  *  *  *  (26) 
Was  it  negligence  on  the  part  of  the  defendant  company^ 
when  considered  with  all  the  other  circumstances,  in  not 
bringing  the  said  Southern  Kansas  train  up  to  the  platform 
so  that  passengers  might  get  upon  it  at  the  time  referred  to» 
A.  Yes.  (27)  At  the  time  the  passengers,  including  the  de- 
ceased, left  the  platform  to  cross  the  tracks  to  get  upon  said 
Southern  Kansas  train,  did  any  person  connected  with  either 
the  defendant  company  or  the  Southern  Kansas  Railroad  Com- 
pany forbid  or  warn  passengers  not  to  cross  the  tracks?  A. 
No.  *  *  *  (30^  Did  the  deceased  then  leave  the  platform 
of  the  depot  builaing,  and  attempt  to  cross  the  track  inter- 
vening the  platform  and  the  Southern  Kansas  passenger  train 
referred  to,  for  the  purpose  of  getting  upon  said  train  to  be 
carried  from  Holliday  to  Olathe  as  a  passenger?  A,  Yes^ 
Judgment  was  entered  upon  the  verdict  of  the  jury.  The 
railroad  company  excepted,  and  brings  the  case  here. 

George  R.  Peck,  A,  A,  Hurdy  and  Robert  Dunlap  for  plaintiff 
in  error. 

A.  Smith  Devenney  for  defendant  in  error. 

HoRTON,  C.  J. — This  was  an  action  brought  by  Joel  Coch- 
ran, administrator  of  John  M.  Gibson,  deceased,  against  the 
j.^^  Atchison,  Topeka  &  Santa  Fe  Railroad  Company, 

to  recover  damages  for  the  killing  of  Mr.  Gibson  at 
Holliday,  in  this  state.  At  the  time  of  his  death,  Mr.  Gibson 
was  a  widower  with  two  married  daughters,  and  no  other 
children.     He  was  the  owner  of  a  farm  in  Douglas  county^ 
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which  was  occupied  by  a  tenant.  One  daughter  resided  at 
Eudora,  and  the  other  at  Olathe.  "  He  sometimes  made  his 
home  with  one,  and  at  other  times  with  the  other  daughter. 
He  was  about  65  years  of  age.  About  8  o'clock  A.  M.  on  the 
2ist  day  of  March,  1887,  ^^  l^^^  Eudora,  and  took  passage  on 
a  regular  passenger  train  of  the  Atchison  road  for  HolBday. 
The  latter  is  a  junction  of  the  Atchison  road  and  the  Southern 
Kansas  Railroad  in  Johnson  county.  Mr.  Gibson  left  the 
train  at  HoUiday,  and  at  once  purchased  a  ticket  at  the  office 
there,  over  the  Southern  Kansas  Railroad,  for  Olathe.  He 
was  compelled  to  wait  the  coming  of  the  Southern  Kansas 
train  from  Kansas  City,  Mo.,  from  about  9:30  A.  M.  until  11:30 
A.  M.  The  Southern  Kansas  train  pulled  into  HoUiday,  on 
the  second  track,  about  11:30  A.  M.;  and  at  this  time  there 
were  six  or  seven  passengers  for  Olathe  and  the  south-west 
waiting.     When  the  Southern  Kansas  came  up,  some  of  the 

Eassengers  were  on  the  south  side  of  the  platform,  next  to  the 
rst  or  main  track.  Among  them  were  Mr.  Gibson,  the  de- 
ceased, Johnson,  and  Owens.  Just  as  the  Southern  Kansas 
train  had  come  to  a  rest,  one  passenger  crossed  the  first  track, 
and  the  mail  carrier  crossed,  and  got  over;  and  he  was  fol- 
lowed by  Mr.  Gibson.  As  he  got  upon  the  track,  a  freight 
train  of  the  Atchison  road  came  in  from  the  west,  in  front  of 
the  platform,  and  on  the  main  track.  The  engine  struck  Mr. 
Gibson,  knocked  him  down,  and  dragged  him  some  distance 
between  the  north  rail  and  the  platform.  His  head  was  badly 
cut,  his  leg  was  broken  in  two  places,  and  he  was  greatly 
bruised  about  the  body,  internally  and  externally.  His 
daughter,  Mrs.  Cochran,  came  to  HoUiday,  took  him  to  her 
house  at  Olathe,  where  he  died,  intestate,  on  the  30th  day  of 
March,  1887. 

It  is  clearly  apparent  from  the  instructions  of  the  court  and 
the  findings  of  tne  jury  that  the  recovery  for  the  plaintiff  be- 
low against  the  railroad  company  was  upon  the 
theory  that  Mr.  Gibson,  at  the  time  of  his  injury,  ^iJSj^.* 
was  entitled  to  the  rights  and  privileges  of  a  pas- 
senger of  the  Atchison  Company.  This,  upon  the  claim  that 
the  Atchison  Company  controlled,  directed,  and  managed 
the  Southern  Kansas  Railroad.  The  testimony  in  the  record 
will  not  sustain  a  verdict  upon  this  ground.  The  ticket  which 
Gibson  purchased  at  the  station  read :  "  Southern  Kansas 
Ry.  Co.  1st  class  ticket.  HoUiday  to  Olathe.  (When  stamped 
by  agent  at  ist  named  station.)  S.  B.  Haynes,  G.  P.  A. 
(2882.)  [Reversed  side  staniped :]  A.,  T.  &  F.  R.  R.  Co. 
HoUiday,  Mar.  21st,  1887.  Ex.  I.  A.  P.  R."  At  the  station 
of  Holliday,  the  second  track  south  of  the  depot  was  used  by 
the  Southern  Kansas  Railway  Company  for  its  passenger 
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trains,  and  the  main  track  next  to  the  depot,  and  south  there- 
of, was  used  by  the  Atchison,  Topeka  &  Santa  Fe  Raih^oad 
Company.  The  jury  found  that  the  majority  of  the  stock  of 
the  Southern  Kansas  Railroad  Company  was  owned  by  the 
Kansas  City,  Topeka  &  Western  Railroad  Company ;  that  the 
balance  of  the  stock  of  the  company  was  ownea  by  the  Atchi- 
son Company ;  and  that  the  Atchison  Company  leased  and 
operated  the  Kansas  City,  Topeka  &  Western  Railroad  Com- 
pany. The  two  companies,  according  to  the  testimony,  are 
separate  and  independent  corporations.  The  Atchison  Com- 
pany,  by  virtue  01  controlling  the  stock  of  the  Southern  Kan- 
sas  Railway  Company,  was  enabled  to  elect  directors  of  that 
company.  These  directors  elected  several  persons  who  were 
also  officials  of  the  Atchison  Company. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Davis,  34  Kan.  209,  210, 
25  Am.  &  Eng.  R.  Cas.  305,  it  is  said :  "  That  corporation 
had  the  power  to  purchase  and  hold  the  stock  and 
At«hiMB,T.*  bonds  01  the  Wichita  &  Western  Railroad  Com- 
^i^  ^*  ^  pany,  or  to  guaranty  the  payment  of  the  principal 
and  interest  of  the  bonds  of  that  company,  and 
thereby,  as  a  stockholder  or  bondholder,  or  as  a  guarantor  of 
the  bonds,  to  aid  that  company  to  construct  its  road  ;  but, 
by  so  doing,  the  Santa  Fe  Company  did  not  make  the  \Vich- 
ita&  Western  Company  its  servant  or  agent,  and  did  not 
thereby  make  itself  responsible  for  the  negligence  or  other 
default  of  the  Wichita  &  Western  Company.  Laws  1873, 
chap.  105  ;  Const.  Kan.  art.  12,  §  2  ;  Comp.  Laws  1879,  chap. 
23,  I  32.  *  *  *  Where  a  parent  company,  operating  a 
long  line  of.  road  in  the  state,  takes  the  necessary  steps  to  con- 
struct  an  auxiliary  railroad  for  the  purpose  01  a  focal  line 
in  the  name  of  another  company,  and,  m  strictly  pursuing 
the  provisions  of  the  statute,  merely  furnishes  aid  as  a  stock- 
holder or  bondholder,  or  a  guarantor  of  bonds,  to  the  auxil- 
iary company,  and  such  auxiliary  company  constructs  its 
road  in  its  own  name,  it  is  not  the  servant  or  agent,  in  such 
construction  of  its  road,  of  the  parent  company ;  and  tjiepar- 
ent  company  is  not,  on  account  of  being  a  stockholder  or 
bondholder,  or  guarantor  of  bonds,  of  the  auxiliary  company, 
responsible  for  the  negligence  or  other  default  of  the  auxil- 
iary dompany  in  constructing  its  road  in  its  own  name." 

in  the  case  of  Pullman  Pal.  Car  Co.  v.  Missouri  Pac.  R.  Co., 
115  U.  S.  587,  23  Am.  &  Eng.  R.  Cas.  537,  the  former  com- 
pany claimed  that  the  St.  Louis,  Iron  Mountain  & 
PvUiBMi  p»i.  Southern  Railway  Company  was  controlled  by 
Miiiwirt  pm.  ^^^  Missouri  Pacific  Company,  and  therefore  that 
B.  Co.  '  the  Missouri  Pacific  Company  was  bound,  under  its 
contract,  to  haul  the  palace  cars  over  it.  In  that 
case,  as  in  this,  it  was  shown  that  the  Missouri   Pacific  Com- 
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pany  owned  stock  in  the  railroad  company,  and  in  that  way 
selected  its  directors.  The  court,  however,  decided  that  this 
did  not  give  it  the  control  of  the  road.  Chief  Justice  Waite, 
in  delivering  the  opinion  of  the  court,  said,  among  other 
things,  that  "  the  Missouri  Pacific  Company  has  bought  the 
stock  of  the  St.  Louis,  Iron  Mountain  &  Southern  Company, 
and  has  effected  a  satisfactory  election  of  directors  ;  but  this 
is  all.  It  has  all  the  advantages  of  a  control  of  the  road,  but 
that  is  not  in  law  the  control  itself.  Practically,  it  may  con- 
trol the  company ;  but  the  company  alone  controls  its  road. 
In  a  sense,  the  stockholders  of  a  corporation  own  its  prop- 
erty ;  but  they  are  not  the  managers  of  its  business,  or  in  the 
immediate  control  of  its  affairs.  Ordinarily,  they  elect  the 
governing  body  of  the  corporation,  and  that  body  controls 
Its  property.  Such  is  the  case  here.  The  .Missouri  Pa- 
cific Company  owns  enough  of  the  stock  of  the  St.  Louis, 
Iron  Mountain  &  Southern  to  control  the  election  of  direct- 
ors ;  and  this  it  has  done.  The  directors  now  control  the 
road  through  their  own  agents  and  executive  officers,  and 
these  agents  and  officers  are  in  no  way  under  the  direction 
of  the  Missouri  Pacific  Company.  If  they  or  the  directors 
act  contrary  to  the  wishes  of  the  Missouri  Pacific  Company, 
that  company  has  no  power  to  prevent  it  except  by  the  elec- 
.tion,  at  the  proper  time  and  in  the  proper  way,  of^  other  di- 
rectors, or  by  some  judicial  proceeding  for  the  protection  of 
its  interest  as  a  stockholder.  Its  rights  and  its  powers  are 
those  of  a  stockholder  onl^.  It  is  not  the  corporation,  in  the 
sense  of  that  term  as  applied  to  the  management  of  the  cor- 
porate business,  or  the  control  of  the  corporate  property." 

There  is  no  testimony  in  the  record  tending  to  show  that 
the  Atchison  road  leased  the  Southern  Kansas  road,  or  that 
it  was  the  owner  of  the  road.  The  fights  and  powers  of  the 
Atchison  road  were  those  of  a  stockholder  only.  Therefore 
the  Atchison  road  was  not  the  Southern  Kansas  corporation, 
in  the  sense  of  that  term  as  applied  to  the  management  of  the 
corporate  business,  or  the  control  of  the  corporate  property, 
of  tne  Southern  Kansas. 

Under  the  laws  of  this  state,  a  railroad  company  has  a  law- 
ful right  to  purchase  and  hold  stock  of  any  other 
railroad  company,  the  line  of  whose  railroa'd,  con-  ^^J^^^^ 
structed  or  being  constructed,    connects  with  its 
own.     Atchison,   T.  &  S.  F.  R.  Co.  v.  Fletcher,  35  Kan.  236, 
24  Am.  &  Eng.  R.  Cas.  34. 

The  stockholders  of  a  railroad  company  may  be  said,  in  a 
certain  sense,  to  control,  direct,  and  manage  the  road  ;  but 
an  action  for  the  negligence  of  the  officers,  agents  or  em- 
ployes of  the  railroad  company  must  be  brought  against  the 
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company,  not  against  the  stockholders.  Therefore,  as  the 
rights  and  powers  of  the  Atchison  road  in  the  Southern  Kan- 
sas Railroad  Company  were  those  of  a  stockholder  only,  the 
Atchison  Company  is  not  responsible  for  the  wrongful  acts 
of  omission  or  commission  of  the  Southern  Kansas  road.  As 
the  rights  and  powers  of  the  Atchison  road  in  the  Southern 
Kansas  were  those  of  a  stockholder  only,  the  instruction  of 
the  court  that  the  jurj  might  find  from  the  testimony  that  the 
Southern  Kansas  Railroad  company,  for  all  practical  purpo- 
ses, was  managed,  controlled,  and.  operated  by  the  Atchison 
Company,  was  misleading.  The  finding  of  a  verdict  upon 
this  and  similar  instructions  cannot  be  sustained. 

The  fact  that  Mr.  Gibson  purchased  a  ticket  to  ride  over 
the  Southern  Kansas  road  at  the  station  of  the  Atchison  road 
at  HoUiday  did  not  make  him  a  passenger  of  the 
JtaUoB.***  *'  Atchison  road,  or  make  the  Atchison  road  respon- 
sible  for  the  neglieence  of  the  Southern  Kansas 
road.  The  jury  found  that  the  person  in  chare^e  of  the  ticket 
office  at  the  station  of  HoUiday  was  agent  both  for  the  At- 
chison Company  and  the  Southern  Kansas  Company;  but 
even  if  the  ticket  a^ent  at  HoUiday  acted  for  the  Atchison 
road,  and  the  Atchison  road  sold  the  ticket  for  the  Southern 
Kansas  road,  this  would  not  make  the  Atchison  road  liable 
for  the  negligence  of  the  Southern  Kansas.  The  ticket  puF- 
chased  by  Mr.  Gibson  shows  that  the  contract  of  carriage 
was  made  on  behalf  of  the  Southern  Kansas  Railway  Com- 
pany. 

Lfpon  a  retrial,  unless  different  testimony  is  presented,  the 
case  should  not  go  to  the  jury  upon  the  theory  that  the  At- 
chison Company  controlled,  directed,  and  managed  the  South- 
ern Kansas  Railroad.  If  the  Southern  Kansas  road  was 
guilty  of  negligence  in  not  running  its  passenger  trains  close 
or  near  to  the  station,  that  company  is  responsible,  not  the 
Atchison.  If  the  Atchison  road  operated  its  freight  train 
negligently,  and,  without  any  contributory  negligence  on  his 
part,  Mr.  Gibson  was  killed  therebv,  then  the  Atchison  Com- 
pany is  liable,  not  the  Southern  Kansas.  They  were  two 
separate  corporations,  and  the  one  is  not  responsible  for  the 
negligence  of  the  other.  The  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded;  all  the  justices 
concurring. 

Parent  and  Auxiliary  Companies — Liability  for  Negligences — See  Kankakee 
&  S.  R.  Co.  V.  Horan,  ante,  p.  13 ;  Atchison,  Tj&  S.  F.  R.  Co.v,  Davis,  (Kan.) 
25  Am.  &  Eng.  R.  Cas.  305,  note,  312. 
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Buchanan 

V. 

West  Jersey  .R.  Co. 

(New  Jersey  Supreme  Courts  February  20,  1890.) 

Passenger— Station— Injuries  Caused  by  Fright.— A  woman,  being  obliged 
to  throw  herself  on  a  railroad  platform  to  escape  being  struck  by  a  piece 
of  timber  projecting  from  a  car  in  motion,  had  her  he^th  impaired  by  the 
fright  thus  occasioned.  Held,  she  was  entitled  to  recover  damages  for 
such  impairment  of  her  health. 

On  motion  for  new  trial. 

The  plaintiff,  who  is  a  woman,  was  lawfully  on  the  railroad 
platform  of  the  defendant.  A  piece  of  timber  projected  from 
one  of  the  cars  of  a  train  so  as  to  sweep  over  such  platform,, 
and  the  plaintiff,  in  order  to  avoid  being  struck  by  the  pro-^ 
jecting  timber,  was  obliged  to  throw  herself  on  the  platform. 
She  Old  so,  and  the  timber  passed  over  without  touching 
her.  By  reason  of  the  shock  to  her  nervous  system  occa- 
sioned  by  this  peril,  her  health  was  seriously  impaired.  The 
Verdict  was  in  tier  favor.     Motion  for  a  new  trial. 

/.  W.  Westcott  for  plaintiff. 

Peter  L.  Voorhees  for  defendant. 

Beasley,  C.  J. — This  rule  should  be  discharged.  The  suit 
was  not  on  the  single  ground  that  the  plaintiff  had  been  fright- 
ened. There  was  a  basis  for  the  action  in  the  carelessness  ot 
the  company,  which  compelled  the  plaintiff  to  throw  herself 
upon  the  platform ;  as  such  carelessness,  leading  to  that  re- 
sult, was  per  se  actionable.  The  fright  was  an  incident  to 
such  cause  of  action,  and  a  mere  aggravation  of  the  tort.  It 
is  not  necessary  in  this  case  to  decide  whether  mere  fright, 
caused  by  a  wrongful  accident  which  results  in  physical  in- 
jury— ^as,  for  example,  sickness — is  or  is  not  actionable.  Let 
the  rule  be  discharged. 

Peril  and  Fright  Attending  Accident  as  Elements  of  DamagSi — See  Stutz  v. 
Chicago  &  N.  W.  R.  Co.,  (Wis.)  37  Am.  &  Eng.  R.  Cas.  187,  and  note,  193. 
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Chicago,  Burungton  &  Quincy  R,  Co, 

V. 

Mehlsack. 

(Illifuns  Supreme  Courts  November  26,  1889.) 

Personal  Injuries— Patsenger—Tretpaster— Province  of  Jury.— Where  a 
person  sues  a  common  carrier  for  damages  for  personal  injuries  received 
while  travelling  upon  a  train,  and  the  evidence  is  conflicting  as  to  whether 
the  plaintiff,  who  was  travelling  upon  the  front  platform  of  a  baggage  car, 
was  a  passenger  or  a  trespasser,  an  instruaion  that  the  plainUff^  enti- 
tled to  recover  if  he,  while  in  the  exercise  of  ordinary  care,  was  injured  by 
the  negligence  of  the  defendant,  withdraws  from  the  jury  the  question 
whether  the  plaintiff  was  a  passenger,  and  is  erroneous. 

Appeal  from  Appellate  Court,  First  District 
Geo.  Willard  for  appellant. 

Joseph  S.  Kennard,  Jr.,  {Brandt  &  Hoffmann,  of  counsel,)  for 
appellee. 

Bailey,  J. — This  was  an  action  on  the  case  brought  by 
Frank  Mehlsack  against  the  Chicago,  Burlington  &  Quincy 
j,^^^  Railroad  Company,  to  recover  damages  for  a  per- 

sonal injury.  The  injury  complained  of  was  sus- 
tained by  the  plaintiff  while  ridmg  on  the  platform  steps  of 
one  of  the  cars  belonging  to  one  of  the  defendant's  passenger 
trains,  which  at  the  time  was  running  from  Meagher  street 
to  the  Union  passenger  depot,  in  the  city  of  Chicago.  Said 
train  was  composed  of  a  locomotive  engine  and  eight  cars, 
to  wit,  a  mail  car,  which  was  next  to  the  engine,  three  bag- 
gage cars,  which  came  next,  and  four  passenger  coaches  in 
the  rear.  Said  train  was  a  through  passenger  train  from  the 
west,  the  plaintiff  having  got  aboard  as  the  train  stopped  at 
Meagher  street.  The  evidence  tends  to  show  that  the  place 
on  the  train  where  he  was  riding  at  the  time  he  was  injured 
was  on  the  steps  of  the  front  platform  of  the  forward  bag- 
gage car;  and  that  said  steps,  by  coming  in  contact  with 
some  obstruction  on  the  ground  near  the  track,  were  broken 
off,  and  that  the  plaintiff  was  thereby  thrown  to  the  ground 
and  injured  in  such  manner  as  to  necessitate  the  amputation 
of  one  of  his  legs  about  six  inches  below  the  knee.  The  evi- 
dence shows  that  he  had  purchased  no  ticket,  and  that  he 
paid  no  fare,  although  he  claims  to  have  had  in  his  posses- 
sion sufficient  money  to  pay  the  customary  fare,  if  he  had 
been  called  upon  to  do  so,  and  that  he  was  ready  and  willing 
to  make  such  payment. 
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The  declaration  consists  of  five  counts.     The  first,  second,, 
and  fourth  counts  allege,  in  terms,  that  the  plaintiff  became 
a  passenger  upon  said  train,  and  that  the  defend- 
ant  negligently  failed  to  carry  him  safely,  whereby  •»«<>■• 

he  was  injurea.  The  third  count  alleges  that  the  defendant 
was  a  common  carrier  of  passengers,  and  that  it  was  its  duty 
to  furnish  a  sufficient  number  of  cars  for  such  persons  as 
might  lawfully  desire  to  enter  its  trains,  and  to  carry  said 
persons  therein  with  safety,  but  that  it  did  not  furnish  a  suf- 
ficient number  of  cars,  so  that  the  plaintiff  was  unable  to  ob- 
tain a  seat  therein,  or  to  enter  the  car  from  the  platform 
where  he  stood  ;  and  that  by  means  of  said  default,  and  the 
careless  management  of  said  train,  an  obstruction  on  the  rail- 
road struck  and  carried  away  a  part  of  said  platform,  where- 
by the  plaintiff  was  thrown  to  the  ground  and  injured.  The 
fifth  count  alleges  that  the  defendant  was  a  common  carrier 
of  passengers,  and  that  it  was  its  duty  to  remove  from  its 
track  and  ri^ht  of  way  any  and  all  obstructions  which  might 
orccAild  enoanger  the  safety  of  persons  lawfully  riding  upon 
its  trains,  yet  the  defendant  negligently  allowed  certain  ob- 
structions to  accumulate  upon  its  right  of  way,  and  in  close 
proximity  to  its  track,  whereby  said  train  came  into  collision 
with  saidf  obstructions,  and  thereby  the  part  of  the  train  upon 
which  the  plaintiff  was  standing  was  oroken  off,  and  the 
plaintiff  thrown  to  the  ground  and  injured.  A  trial  was  had 
on  the  plea  of  not  guilty,  and  at  said  trial  the  jury  found 
the  defendant  guilty,  ana  assessed  the  plaintiff's  damages  at 
$6,000;  and  for  that  sum  and  costs  the  plaintiff  had  judgment. 
On  appeal  to  the  appellate  court  said  judgment  was  affirmed^ 
and  the  case  is  brought  here  on  appeal  from  the  judgment  of 
the  appellate  court. 

The  main  controversy  at  the  trial  was  as  to  whether  the 
plaintiff,  at  the  time  he  was  injured,  was  a  passenger  on  said 
train,  or  a  mere  trespasser,  seeking  to  obtain  a  ride 
without  the  knowleage  or  consent  of  the  defend-    wboarepw. 
ant,  or  its  employes  in  charge  of  the  train,  and    ^roriTc^ot 
without  paying  the  customary  fare ;  and  upon  this    jbtj, 
question  the  evidence  was  conflicting.     The  court 
thereupon  gave  to  the  jury,  at  the  instance  of  the  plaintiff, 
the  following  instruction :  **  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  while  in  the  exercise  of  ordinary 
care,  and  without  negligence  on  his  part,  was  iniured  by  neg- 
ligence of  the  defendant,  as  alleged  in  the  declaration,  then 
the  jurj'  should  find  the  defendant  guilty,  and  assess  the 
plaintiff's  damages."     This  instruction  is  clearly  erroneous, 
for  the  reason  that  it  wholly  omits  the  hypothesis  that  the 
plaintiff,  at  the  time  of  his  injury,  was  a  passenger  on  the 
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defendant's  train.  The  plaintiff,  in  his  declaration,  proceeds 
entirely  upon  the  theory  that  the  legal  relation  of  carrier  and 
passenger  had  been  established  between  the  defendant  and 
him.  In  three  counts  of  the  declaration  that  relation  is  ex- 
pressly averred,  and  the  negligence  charged  is  a  failure  to 
[)erform  the  duties  and  exercise  the  diligence  which  that  re- 
ation  imposed.  In  each  of  the  other  counts  the  defendant  is 
declared  against  as  a  common  carrier  of  passengers;  and, 
although  in  those  counts  there  is  no  express  averment  that 
the  plaintiff  had  become  a  passenger,  yet  the  duties  which 
are  alleged  to  have  been  neglected  are  those  which  a  carrier 
•owes  to  its  passengers,  and  which  it  does  not  owe  to  a  mere 
trespasser.  A  common  carrier  of  passengers  is  not  under  the 
:same  dbligation  as  to  care  and  diligence  m  guarding  against 
injuries  to  strangers,  and  especially  to  trespassers,  that  it  is 
in  guarding  agamst  injuries  to  passengers.  His  duty  to  the 
latter  involves  the  use  of  the  utmost  care  and  diligence  which 
•can  be  bestowed  by  human  skill  and  foresight,  and  is  enforced 
by  the  highest  considerations  of  public  policy.  But  as  to  the 
former,  his  duty  rests  merely  upon  grounds  of  general  hu- 
manity and  respect  for  the  rights  of  others,  and  requires  him 
to  so  perform  tne  transportation  service  as  not  wantonly  or 
•carelessly  to  be  an  aggressor  towards  third  persons,  whether 
such  persons  are  on  or  off  the  vehicle.  Schouler,  Bailm. 
620.  In  Toledo,  W.  &  W.  R.  Co.  v.  Beggs,  85  111.  80,  we  heh 
that  a  person  fraudulently  riding  on  a  free  pass  issued  to  an- 
other, and  not  transferable,  was  not  a  passenger,  and  that  the 
railroad  company  would  only  be  held  liable  for  gross  negli- 
gence which  would  amount  to  willful  injury.  The  above- 
mentioned  instruction  required  a  verdict  of  guilty  upon  mere 
f)roof  that  the  injury  complained  of  was  caused  by  the  neg- 
igence  alleged  in  the  declaration,  irrespective  of  whether  the 
plaintiff  was  a  passenger  or  a  mere  trespasser,  although  the 
negligence  alleged  was  such  as  would  render  a  carrier  lia- 
ble only  in  case  of  injury  to  a  passenger.  This,  in  effect,  took 
from  the  jury  all  consideration  of  the  questions  presented  by 
the  evidence,  which  tended  to  show  that  the  plaintiff,  at  the 
time  of  his  injury,  was  attempting  to  obtain  a  free  ride  with- 
out the  consent  of  the  defenaant  or  its  agents.  If  such  was 
the  fact,  the  defendant  can  be  held  liable  only  for  the  conse- 
quences of  gross  negligence  amounting  to  willful  or  wanton 
misconduct ;  and  such  is  not  the  negligence  charged  in  the 
declaration. 

A  number  of  other  instructions  were  given ;  but  none  of 
them,  in  our  opinion,  can  have  the  effect  of  curing  the  error 
above  pointed  out.  For  said  error  the  judgment  of  the  ap- 
pellate and  superior  courts  must  be  reversed,  and  the  cause 
will  be  remanded  to  the  latter  court  for  a  new  trial. 


VOL,  41]  WHO  ARE  PASSENGERS.  63 

When  the  Relation  of  Passenger  and  Carrier  Exists—'*  Passenger  "  Defined. 
— A  passenger,  in  the  legal  sense  of  the  term,  is  one  who  travels  in  some 
public  conveyance  by  virtue  of  a  contract,  express  or  implied,  with  the  car- 
rier as  to  the  payment  of  fare  or  that  which  is  accepted  as  an  equivalent 
for  fare.    Pennsylvania  R.  Co.  v.  Price  (Pa.),  i  Am.  &  Eng.  R.  Cas.  234. 

Same — Presumption  Arising  from  Presence  of  Traveller.— Every  p)erson 
travelling  in  a  railroad  car  or  other  public  conveyance  and  not  connected 
with  the  railroad  company  or  carrier,  is  presumed  to  be  there  lawfully  as 
a  passenger,  and  the  onus  is  on  the  carrier  to  prove  that  he  is  a  trespasser. 
Louisville,  N.  A.&C.  R.  Co.  v.  Thompson  (Ind.),  27  Am.  &  Eng.  R.  Cas. 
329 ;  Creed  v,  Pennsylvania  R.  Co.,  86  Pa.  St.  139 ;  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  St.  339.  And  it  has  been  held  that  the  possession  of  a  bag- 
gage check  and  the  testimony  of  the  baggage  master,  that  when  required 
by  a  passenger  he  puts  a  check  on  his  baggage  and  gives  a  duplicate  to 
him,  is  sufficient  evidence  that  the  person  possessing  the  check  was  a  pas- 
seng^er  on  the  car,  and  that  he  had  baggage  checked  on  that  occasion. 
Davis  V.  Cayuga  &  S.  R.  Co.,  10  How.  Pr.  (N.  Y.),  330.  But  when  a  steam- 
boat stops  at  one  of  its  usual  stopping  places  for  taking  on  passengers  and 
freight,  it  is  not  a|presumption  of  law  that  every  person  who  goes  on  board 
does  so  as  a  passenger,  unless  he  notifies  an  officer  to  the  contrary  so  as 
to  relieve  the  officer  from  ^ving  to  such  as  do  not  come  aboard  as  passen- 

fers,  proper  time  and  facilities  for  getting  ashore.    Keokuk  Packet  Co.  v. 
lenry,  50  111.  364. 

Same — Assent  of  Carrier— Illegal  and  Invalid  Contracts. — If  a  person  en- 
ters the  cars  of  a  railroad  company  with  the  assent,  express  or  implied,  of 
the  company,  it  owes  him  the  duty  of  exercising  care  for  his  safety,  and  is 
responsible  tor  an  injury  caused  by  its  negligence  ;  Bissell  v.  Michigan  S. 
R.  Co.,  22  N.  Y.  258,  307 ;  and  it  would  app>ear  that  the  company  owes  a 
similar  duty  to  a  person  whom  it  is  bound  to  carry  pursuant  to  an  obliga- 
tion imposed  by  statute.  Collett  v,  b6ndon  &  N.  W.  R.  Co.,  16  Q.  B.  984, 
Accordingly,  although  the  contract  upon  which  a  person  is  travelling  is 
void  upon  grounds  of  public  policy,  or  as  ultra  vires  of  the  company,  he 
must  still  be  deemed  to  have  entered  the  company's  cars  by  its  express 
consent  and  he  is  not  a  trespasser,  but  the  company  owes  him  the  duty  of 
exercising  due  care  for  his  safety ;  Bissell  v,  Michigan  S.  R.  Co.,  22  N.  Y. 
258,  308 ;  and  it  has  been  held  that  the  obligation  of  the  common  carrier 
to  exercise  the  highest  degree  of  care  for  the  safety  of  passengers  is  not  af- 
fected by  the  fact  that  the  act  of  the  passenger  in  travelling  upon  the  cars 
is  in  violation  of  the  Sunday  laws.  (Carroll  v.  Staten  Island  R.  Co.,  58  N. 
Y.  126,  17  Am.  Rep.  221.  But  the  decisions  of  the  various  courts  are  not 
uniform  upon  this  point.  See  note,  16  Am.  &  Eng.  R.  Cas.  334.  When,  by 
law,  railroad  companies  are  prohibited  from  issumg  free  passes,  a  person 
who  travels  upon  a  pass  unlawfully  issued  to  him,  does  not  thereby  become 
a  trespasser.  If  the  free  pass  is  unlawful,  the  conductor  should  demand 
the  regular  fare,  and  his  failure  to  do  so  will  not  make  the  traveller  a  tres- 
passer, or  destroy  his  rights  as  a  passenger.  Buffalo,  P.&W.  R.  Co.  v, 
O'Hara  (Pa.),  9  Am.  &  Eng.  R.  Cas.  317. 

Same — Purchase  ofTiclcetand  Payment  of  Fare. — The  purchase  of  a  ticket 
by  a  person  entitlmg  him  to  travel  between  two  stations  creates  the  rela- 
tion of  carrier  and  passenger  with  all  the  duties  imposed  by  law  against 
each ;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Rector  (111.),  9  Am.  &  Eng.  R.  Cas. 
264 ;  and  the  payment  and  receipt  of  fare  constitute  unequivocal  evidence 
of  the  existence  of  the  relation.  Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y. 
126,  17  Am.  Rep.  221.  But  a  contract  is  implied  that  if  a  person  takes 
passage  with  a  common  carrier  he  shall  pay  for  being  carried,  and  that  he 
shall  l}e  carried  safely,  and  an  express  contract  need  not  be  proved.  Frink 
V.  Schroyer,  18  111.  416. 
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To  bring  the  relation  into  existence,  it  is  not  necessary  that  the  ticket 
entitling  the  person  to  travel  should  have  been  purchased  from  the  carrier 
himself.  Thus,  where  a  benefit  society  hired  a  train  for  an  excursion,  and 
the  tickets  were  sold  by  the  treasurer  of  the  society  from  whom  plaintiff 
purchased  one,  it  was  held  that  there  was  evidence  for  the  jury  that  the 
plaintiff  was  a  passenger.  Skinner  v,  London,  B.  &  S.  C.  R.  Co.,  5  Exch. 
787. 

The  actual  purchase  of  a  ticket  before  entering  a  car  is  not  always  nec- 
essary to  constitute  the  relation  of  carrier  and  passenger.  Allender  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  37  Iowa  264,  Nor  is  it  necessary  that  the  trav- 
eller should  have  paid  his  fare.  Ohio  &  M.  R.  Co.  v.  Muhling,  30  111.  i ; 
Rose  V,  Des  Moines  Val.  R.  Co.,  39  Iowa  246 ;  Hurt  v.  Southern  R.  Co.,  40 
Miss.  391  ;  Cleveland  v.  New  Jersey  Steamboat  Co.,  68  N.  Y.  306 :  Buffett 
V.  Troy  &  B.  R.  Co.,  40  N.  Y.  168,  171 ;  Gordon  v.  Grand  St.&  N.  R.  Co..  40 
Barb.  (N.  Y.)  546;  Nashville  &C.  R.  Co.z/.  Mesina,  i  Sneed  (Tenn.).  220. 
Any  traveller  who  enters  a  conveyance  in  good  faith  to  take  passage  thereon » 
is  a  passenger.  Union  Pac.  R.  Co.  v.  Nichols,  8  Kan.  505,  517 ;  Cleveland 
V.  New  Jersey  Steamboat  Co.,  68  N.  Y.  306 ;  Buffett  v.  Troy  &  B.  R.  Co., 
40  N.  Y.  168,  171  ;  Nashville  &C.  R.  Co.  v,  Messina,  i  Sneed  (Tenn.),  220. 
But  if  a  person  has  entered  a  car  and  is  allowed  to  remain  upon  it  after  re- 
fusal to  pay  his  fare  because  of  threats  to  resist  removal  by  force,  he  can- 
not be  deemed  a  passenger,  and  the  company  owes  him  no  personal  duty. 
Gilmer  v.  Higley,  1 10  U.  5. 47 ;  3  Mont.  90.  If,  however,  the  refusal  to  pay  fare 
is  justifiable,  the  travelle  r  does  not  forfeit  his  rights  as  a  passenger.  Thus, 
where  a  person  entered  a  car  which  started  before  he  had  an  opportunity 
to  leave  it,  and  the  conductor  failed  or  refused  to  provide  him  with  a  seat 
as  required  by  law,  his  refusal  to  pay  fare  was  justifiable,  and  he  did  not  for- 
feit any  of  the  rights  of  a  passenger.  Hardenbergh  v.  St  Paul,  M.  &  M.  R. 
Co.  (Minn.),  34  Am.&  Eng.  R.  (Jas.  359. 

Same — Persons  In  Waiting  Room^ — An  entry  into  a  car  is  not  essential  to 
create  the  relation  of  carrier  and  passenger.  A  p)erson  waiting  in  a  wait- 
ing-room to  take  a  car,  is  a  passenger;  Gordon  v.  Grand  St. &  N.  R.  Co.. 
40  Barb.  (N.  Y.),  546 ;  and  where  a  woman  while  waiting  for  a  train,  left 
the  waiting-room  which  was  being  cleaned,  and  by  the  direction  of  the  sta- 
tion agent  entered  a  vacant  car  standing  by  the  station  platform,  it  was 
held  that  such  person  was  a  passenger  while  in  the  car.  bhannon  v,  Bos- 
ton &  A.  R.  Co.  (Me.),  23  Am.  &  Eng.  R.  Cas.  511.  But  a  person  who  en- 
ters a  railway  station  intending  to  take  a  certain  train,  and,  finding  it  gone, 
waits  in  the  station  for  a  horse  car  is  not  a  passenger,  and  the  company  is 
not  under  the  duty  as  to  him  of  keeping  its  premises  safely  lighted.  Hein- 
lein  V.  Boston  &  P.  R.  Co.  (Mass.),  33  Am.  &  Eng.  R.  Cas.  500. 

Same — Persons  at  Depot  to  Take  Traln^ — A  person  who  has  purchased  a 
railroad  ticket  and  is  present  at  the  ordinary  point  of  departure  to  take  a 
train,  is  a  passenger  though  he  has  not  entered  the  cars ;  Central  R.  &  B. 
Co.  V.  Perry,  58  Ga.  461 ;  Carpenter  v,  Boston  &  A.  R.  Co.  (N.  Y.),  21  Am. 
&  Eng.  R.  Cas.  331  ;  and  a  person  is  to  be  considered  a  passenger  while  go- 
ing from  the  ticket  office  to  take  his  seat  on  the  car ;  Warren  v.  Fitchburg 
R.  Co.,  8  Allen  (Mass),  227.  Where  plaintiff  entered  the  office  or  waiting- 
room  at  a  depot  and  informed  the  depot  agent  of  her  desire  to  become  a 
passenger  and  he  directed  her  as  to  the  manner  in  which  she  should  get 
upon  a  caboose  car,  there  is  sufficient  evidence  to  justify  a  finding  that  the 
relation  of  carrier  and  passenger  existed.  Allender  v.  Chicago,  K.  I.&P. 
R.  Co.,  37  Iowa  264. 

But  in  Indiana  Q,  R.  Co.  v.  Hudelson,  13  Ind.  325,  a  contrary  view  seems 
to  have  been  adopted,  and  it  was  held  that  where  plaintiff  without  having 
procured  a  ticket  was  crossing  the  sidetrack  of  a  railroad  to  get  upon  a 
passenger  train  at  its  usual  place  of  stopping  on  the  main  track,  but  by  the 
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negligence  of  the  employes  of  the  company  a  switch  had  been  left  open, 
and  the  train  was  thrown  in  upon  the  side  track  and  plaintiff  run  over,  that 
he  was  not  a  passenger  at  the  time  of  the  injury,  and  that  his  ri^ht  to  cross 
the  sidewalk  was  only  the  right  that  persons  have  to  cross  a  railroad  upon 
a  public  street  or  highway. 

Where  by  the  contract  contained  in  a  drover's  pass,  it  was  stipulated  that 
its  acceptance  should  be  considered  "  a  waiver  of  all  claims  against  the 
company  for  personal  injury  when  received  on  the  above  train, '  and  the 
plaintiff  was  injured  before  entering  the  train,  but  after  it  had  been  formed 
and  was  about  to  start,  it  was  held  that  plaintiff  was  a  passenger  and  bound 
by  the  stipulation  although  not  actually  upon  the  train.  Poucher  v.  New 
\  ork  C.  R.  Co.,  46  N.  Y.  263,  10  Am.  Rep.  364. 

Same — Persons  Hailing  Street  Car,  etc. — If  a  person  has  hailed  a  street 
car  or  omnibus,  and  it  has  stopped  for  the  purpose  of  enabling  him  to  en- 
ter, the  stopping  implies  a  consent  to  accept  such  person  as  a  passenger, 
and  the  carrier  is  liable  for  injuries  to  him  whilst  attempting  to  get  upon 
it.  Smith  V,  St.  Paul  City  K.  Co.  (Minn.),  16  Am. &Eng.  R.  Cas.  310; 
Brien  v.  Bennett,  8  C.  &  P.  724.  See  also  McDonough  v.  Metropolitan  R. 
Co.,  137  Mass.  210. 

Same — Persons  Entering  Car. — When  a  passenger  has  been  invited  to 
enter  a  car,  or  enters  it  in  obedience  to  the  announcement  that  it  is  ready 
to  receive  passengers,  the  relation  of  carrier  and  passenger  *is  created ; 
Hannibal  &  St.  J.  R.  Co.  v.  Martin,  11  111.  App.  386 ;  and  if  a  railroad  com- 
pany permits  passengers  to  take  trains  at  a  place  which  is  not  a  depot,  a 
person  taking  a  train  at  such  place  is  not  a  trespasser,  and  when  he  has 
reached  in  safety  the  inside  of  a  passenger  car,  he  then,  if  not  before,  be- 
comes a  passenger.  Dewire  v.  Boston  &  M.  R.  Co.  (Mass.),  37  Am.  & 
Eng.  R.  Cas.  57.  But  a  person  who  goes  upon  a  railroad  train  after  it 
has  started,  does  not  become  a  passenger  until  he  reaches  a  place  of  safe- 
ty inside  the  car.     Merrill  v.  Eastern  R.  Co.,  139  Mass.  238. 

Defendant,  a  railroad  company,  made  a  contract  with  one  Downs,  to  run  a 
stage  coach  for  a  daily  compensation,  between  a  station  on  its  line  and  a  vil- 
lage a  mile  distant.  Downs  was  furnished  with  railroad  tickets  which  he  sold 
from  the  station  to  various  places  on  the  railroad,  generally  at  the  station, 
sometimes  on  the  coach.  Plaintiff  took  the  coach  for  the  station,  for  the 
purpose  of  travelling  upon  ^  train,  but  was  injured  before  reaching  the  sta- 
tion. //M,  that  he  was  a  passenger,  and  that  the  defendant  was  liable. 
Buflfett  V.  Troy  &  B.  R.  Co.,  40  N.  Y.  168,  aff'g  36  Barb.  (N.  Y.),  420. 

A  person  who  is  injured  while  walking  from  a  connecting  steai^boat  to 
a  railway  by  the  customary  route,  is  injured  while  travelling  by  public  con- 
veyance within  the  meaning  of  a  policy  which  insures  against  personal  in- 
juries when  caused  by  any  accident  while  travelling  "  by  any  public  or  pri- 
vate conveyance  providea  for  the  transportation  of  passengers . "  N orth ru p 
2/.  Railway  Passenger  Assur.  Co.,  43  N.  Y.  516,  rev'g  2  Lans.  (N.  Y.),  166. 

Same — Persons  Leaving  Cars. — Travellers  are,  whilst  in  the  act  of  leav- 
ing a  railroad  car,  deemed  to  be  passengers.  Thus,  where  a  policy  was  is- 
sued insuring  against  railway  accident  while  travelling  in  any  carriage  or 
any  line  of  railway  in  Great  Britain,  it  was  held  that  it  covered  an  injury 
received  from  slipping  on  the  step  of  the  car  while  standing  at  the  station 
in  getting  out.  Theobald  v.  Railway  Passenger  Assur.  Co.,  10  Exch.  44. 
And  if  a  railroad  company  which  is  obliged  by  law  to  stop  its  train  at  a 
certain  place  before  crossing  another  track,  has  constructed  a  platform  and 
erected  a  building  upon  one  side  of  its  track,  and  has  been  accustomed  to 
receive  passengers  there  and  to  permit  them  to  alight,  it  owes  a  person 
who  alights  there  on  the  wrong  side  of  the  train  by  reason  of  defendant's 
n^lect  to  take  precautions  to  prevent  his  doing  so,  the  duties  which  a 
carrier  owes  a  passenger.  McKimble  v.  Boston  &  M.  R.  Co.  (Mass.),  24 
41  A.  &  E.  R.  Cas.— 5 
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Am.  &  Eng.  R.  Gas.  463.  But  a  person  who  leaves  a  train  whilst  it  is  in 
motion  at  a  place  and  time  when  and  where  the  corporation  could  not  an- 
ticipate that  he  would  leave  it  ceases  to  be  a  passenfi^er,  and  the  company 
owes  him  no  duty  to  see  that  he  is  not  injured  thereailter.  Com.  v,  Boston 
&  M.  R.  Co.  (Mass.),  i  Am.  &  Eng.  R.  Gas.  457.  And  a  passenger  who  had 
reached  his  destination,  had  alighted  from  the  train,  had  taken  a  posi- 
tion upon  the  sidewalk  of  the  highway,  had  started  across  the  track  but 
not  upon  his  way  to  the  station,  and  was  injured  while  so  crossing,  was 
held  to  have  ceased  to  be  a  passenger  before  the  accident.  Allerton  v. 
Boston  &  M.  R.  Co.  (Mass.),  34  Am.  &  Eng.  R.  Cas.  563. 

Plaintiff,  a  passenger  on  a  street  car.  left  it  by  the  front  platform  after 
it  had  been  stopped.  When  6  or  8  feet  from  the  car  in  the  street,  she  was 
thrown  down  and  injured  by  the  car  horses  which  had  been  detached  from 
the  car  and  were  turned  round.  Held  that  when  plaintiff  was  injured,  she 
was  no  longer  a  passenger  on  defendant's  car.  Piatt  v,  Forty-Second  St. 
&  G.  St.  F.  R.  Co.,  4  Thomp.  &  C.  (N.  Y.).  406;  2  Hun  (N.  Y.),  124. 

t^laintiff,  a  passenger  on  a  railroad  train,  tendered  in  payment  of  the 
usual  fare  of  nve  cents,  a  five  dollar  bill.  The  conductor  told  him  that  he 
was  unable  to  change  it,  but  that  he  would  get  it  changed  at  the  depot. 
Plaintiff  allowed  the  conductor  to  retain  the  bill.  On  the  arrival  of  the 
train  at  the  depot,  plaintiff  alighted  and  waited  in  the  depot  expecting  the 
conductor  to  return  him  the  change.  He  waited  some  20  or  30  minutes, 
when  seeing;  that  the  train  was  alx>ut  to  start,  he  jumped  aboard  it  and 
asked  for  his  change.  The  conductor  handed  him  back  the  bill  and  told 
him  to  get  off  the  train  as  quick  as  he  could.  Plaintiff  jumped  from  the 
train  whilst  it  was  in  motion  and  was  injured.  Held,  that  when  plaintiff 
got  upon  the  train  after  it  had  moved  from  the  station  for  the  exclusive 
purpose  of  getting  from  the  conductor  the  money  due  him,  and  when  he 
jump)ed  off  at  a  point  beyond  not  suitable  for,  nor  intended  for  passenc^ers 
to  alight,  the  relation  of  carrier  and  passenger  did  not  exist  between  him 
and  the  railroad  company.  Pittsburg,  C.  &  St.  L.  B.  Co.  v.  Krouse,  30 
Ohio  St.  222. 

Same— Persons  Leaving  Cart  at  Intermediate  Stations. — A  passenger  on 
a  boat  still  remains  a  passenger  while  he  is  leaving  it  temporarily  at  a  place 
where  the  boat  is  to  remain  for  a  period  of  about  two  hours.  Keokuk 
Northern  Line  Packet  Co.  v.  True,  08  111.  608.  See  also  Dodge  v.  Boston 
&  B.  S.  S.  Co.,  37  Am.  &  Eng.  R.  Cas.  67.  And  a  passenger  on  a  train  has 
the  right  to  stand  or  walk  on  the  platforms  provided  at  stations  for  the  con- 
venience of  passengers  while  the  train  is  stopping  for  refreshment  and  in  a 
street  alongside  the  platform,  and  the  servants  of  the  company  are  bound  to 
exercise  the  care  of  reasonable  and  prudent  men  in  the  discharge  of  their 
duties  on  such  platforms  and  streets.  Jeffersonville,  M.  &  L  R.  Co.  v. 
Riley.  39  Ind.  568. 

Same — Transportation  Obtained  by  Fraud. — If  a  person  stealthily  and 
without  the  knowledge  of  the  company's  employes,  secretes  himself  upon 
a  train,  or  if  he  induces  the  conductor  to  violate  a  rule  of  the  company  and 
carry  him  without  charge,  he  is  guilty  of  a  fraud  upon  the  company  and 
cannot  claim  the  rights  of  a  passenger.  Toledo,  W.  &  W.  R.  Co.  v.  Brooks, 
81  111.  245.  So  too,  where  a  person  travels  upon  a  free  pass  issued  to  an- 
other, and  not  transferable,  and  passes  himself  as  the  person  named  in  the 
pass,  he  is  not  a  passenger.    Toledo,  W.  &  W.  R.  Co.  z/.  Beggs,  85  111.  80. 

If  a  ticket  is  procured  by  fraud,  the  fraud  will  vitiate  the  contract,  and 
the  person  using  it  will  not  be  entitled  to  the  rights  of  a  passenger.  Thus, 
where  a  shipper  of  stock  in  order  to  obtain  a  pass,  represented  that  his 
wife  was  owner  of  part  of  the  stock,  the  right  to  a  pass  being  limited  to 
such  persons,  it  was  held  that  the  contract  of  carriage  was  vitiated  by  the 
iraud.     Brown  v,  Missouri,  K.  &  T.  R.  Co.,  64  Mo.  536. 
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Plaintiff  desired  to  procure  the  transportation  of  a  horse  by  defendant's 
railroad,  and  applied  to  A.  who  had  several  horses  to  go  by  the  same  train, 
to  take  his  with  them  and  have  them  billed  together  in  A's  name.  This 
was  done.  A  printed  rule  of  the  company  provided  that  only  one  person 
should  go  free  with  stock,  and  on  A.  statmg  to  defendant's  agent  that 
there  might  be  another  man  to  go  with  them,  the  latter  replied  that  he 
would  have  to  pay  fare.  A.  did  not  mention  the  plaintiff's  name,  and  the 
company  had  no  other  knowledge  of  his  intention  to  go  by  the  train.  He 
assisted  A.  to  get  the  horses  on  board  and  intended  to  get  a  ticket  but 
had  not  time,  and  expected  to  pay  his  fare  when  called  upon  by  the  con- 
ductor. The  train  was  a  freight  train.  Plaintiff  travelled  in  the  same  car 
as  the  horses.  On  the  passage,  and  before  plaintiff  had  paid  any  fare,  the 
train  was  run  into  by  another  through  the  negligence  of  the  defendant  and 
the  plaintiff  injurecf.  Held^  that  as  the  train  was  a  freight  train  without 
any  passenger  car  attached  and  the  plaintiff  was  travelling  in  a  place  where 
passengers  would  not  be  likely  to  travel  unless  the  safety  of  their  stock 
required  it,  or  unless  their  intention  was  to  secure  a  free  ride,  and  no  in- 
v^itation  to  the  plaintiff  or  to  the  public  to  take  passage  upon  the  train 
was  extended,  plaintiff  was  not  a  passenger,  and  that  the  intention  of  the 
plaintiff  to  pay  his  fare  and  his  good  faith  in  the  matter  were  immaterial. 
Gardner  v.  New  Haven  &  N.  R.  Co.  (Conn.),  18  Am.  &  Eng.  R.  Cas.  170. 

But  if  the  traveller  is  in  good  faith  using  a  pass  or  ticket  which  he  be- 
lieves to  be  *  available,  or  if  his  right  to  travel  upon  it  is  recognized,  the 
duty  which  the  carrier  owes  him  is  that  which  a  carrier  owes  a  passenger. 
Accordingly,  where  a  j)erson  was  induced  to  believe  by  the  conduct  and 
language  01  the  carrier's  employes  that  he  had  a  contract  for  a  round  trip. 
It  was  held  that  he  was  a  passenger.  Russ  v.  The  War  Eagle,  14  Iowa. 
363.  And  where  a  person  in  good  faith  presented  a  commutation  ticket 
which  was  issued  to  another  and  was  not  transferable,  and  his  claim  to  be 
carried  was  recognized,  it  was  held  that  he  was  entitled  to  the  rights  of  a 
passenger.  Robostelli  v.  New  York,  N.  H.  &  H.  R.  Co.  (C.C.),  34  Am.  & 
£iu|.  R.  Cas.  515. 

Defendant  had  issued  a  free  pass  not  transferable  to  a  newspaper  re- 
porter, and  on  the  ticket  was  a  memoranda  to  the  effect  that  any  person 
other  than  the  person  named  in  the  pass  should  be  subject  to  a  penalty  for 
using  the  pass,  or  that  he  should  be  liable  to  pay  fare.  Plaintiff  while 
travelling  on  the  business  of  the  journal,  was  entitled  by  usage  to  a  priv- 
ilege of  this  nature,  but  took  a  ticket  in  which  another  reporter  of  the  same 
journal  was  named.  On  several  occasions  before,  he  had  made  use  of  such 
tickets  with  the  knowledge  of  some  of  defendant's  officers  and  employes. 
The  reporter  received  an  injury,  for  which  he  brought  suit.  Held,  that  it 
was  for  the  jury  to  say  whtther  he  was  lawfully  on  the  train.  If  the  use 
of  the  ticket  was  unauthorized  and  the  plaintiff  thereby  became  liable  for 
increased  fare,  he  could  not  be  considered  as  a  trespasser.  Great  Northern 
R.  Co.  V.  Harrison,  10  Exch.  376. 

By  statute,  railway  companies  were  bound  to  carry  by  certain  trains 
children  under  three  years  of  age  without  charge,  and  entitled  to  half  fare 
for  children  between  three  and  twelve  years  of  age.  Plaintiff's  mother 
carrying  in  her  arms  the  plaintiff,  a  child  of  three  years  and  three  months, 
took  a  ticket  for  herself  by  one  of  these  trains,  but  did  not  take  a  ticket 
for  plaintiff.  In  the  course  of  the  journey  an  accident  occurred  through  the 
negligence  of  the  defendants,  and  plaintiff  was  injured.  At  the  time  plaint- 
iff's mother  took  her  ticket,  no  question  was  asked  by  defendant's  servants 
as  to  the  age  of  the  child,  and  there  was  no  intention  on  the  part  of  the 
mother  to  defraud  the  company.  Held,  that  plaintiff  was  entitled  to  re- 
cover for  the  injuries  he  received.  Austin  v.  Great  Western  R.  Co.,  L.  R., 
^  Q.  B.  442.   ^ 
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Same — Persons  Entering  Wrong  Trains — A  person  who  by  mistake  goes 
upon  a  passenger  train  other  than  the  one  he  intended  totaxe  pass^g;e  upon, 
is,  nevertheless,  a  passenger  upon  the  train  he  is  on.  Columbus,  C  &  I.  R. 
Co.  V.  Powell,  40  Ind.  37;  Cincinnati,  H.  &  I.  R.  Co.  v.  Carper  (Ind.).  31 
Am.  &  Eng.  R.  Cas.  36 ;  Arnold  v.  Pennsylvania  R.  Co.  (Pa.),  28  A/.  189. 
.  When  a  passenger  purchases  a  railroad  ticket,  no  irrebutable  presump- 
tion arises  that  he  is  mformed  as  to  the  rules  and  regulations  of  the  com- 
panv  prohibiting  the  use  of  such  tickets  on  certain  trains,  when  no  such 
prohibition  appears  on  its  face.  If,  in  such  case,  the  passenger  without 
knowledge  of  such  regulation,  takes  passage  upon  a  prohibited  train,  he 
cannot  be  treated  as  a  trespasser,  and  although  he  has  no  right  to  pas- 
sage cannot  be  expelled  from  the  train  as  a  trespasser,  but  must  be  treated 
as  a  passenger  who  by  mistake  has  got  upon  a  train  on  which,  by  his  con- 
tract, he  is  not  entitled  to  travel.  Lake  Shore  &  M.  S.  R.  Co.  v.  Rosenz- 
weig  (Pa,),  26  Am.  &  Eng.  R.  Cas.  489. 

But  where  a  person  who  has  purchased  a  rariroad  ticket  for  a  designated 
station  without  making  any  inquiries  or  ascertaining  what  trains  stop 
at  the  station  to  which  he  desires  to  go,  subsequently  takes  his  seat  in  a 
train  which  does  not  stop  at  the  station  for  which  he  has  a  ticket,  and 
such  person  refuses  to  pay  his  fare  on  the  demand  of  the  conductor  to  the 
next  station  at  which  the  train  is  to  stop,  and  also  refuses  to  leave  the 
train  when  requested  to  do  so  by  the  conductor  after  he  has  stopped  it  at 
a  suitable  place  for  that  purpose,  such  person  is  a  trespasser.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Gantz  (kan.),  34  Am.  &  Eng.  R.  Cas.  290. 

Same— Permission  of  Employes  to  Travel  on  Train. — Although,  by  the 
rules  of  a  railroad  company,  conductors  are  prohibited  from  carrying  pas- 
.sengers  on  construction  or  freight  trains,  yet,  if  a  conductor  is  in  the  habit 
of  carrying  persons  on  such  a  train,  and  a  person,  in  ignorance  of  the  com- 
pany's rules,  obtains  permission  so  to  travel,  he  is  lawfully  upon  the  train 
and  the  company  owes  him  the  exercise  of  reasonable  care  and  diligence  : 
St.  Joseph  &  W.  R.  Co.  v.  Wheeler  (Kan.),  26  Am.  &  Eng.  R.  Cas.  173  ; 
Lucas  V.  Milwaukee  &  St.  P.  R.  Co.,  33  Wis.  41;  and  where  a  person  was 
lawfully  in  a  cab  of  a  freight  train  pleading  for  passage  as  had  frequently 
been  done  by  other  persons,  it  was  held  that  he  stood  in  the  same  relation 
as  a  passenger  so  far  as  concerned  injuries  wantonly  and  maliciously  in- 
flicted upon  him  by  the  conductor.  Western  &  A.  K.  Co.  v.  Turner  (Ga.), 
28  Am.  a  Eng.  R.  Cas.  455.  But  if  the  liability  of  the  company  depends 
upon  the  question  whether  the  train  was  one  upon  which  it  was  customary 
to  carry  passengers,  the  fact  that  the  conductor  had  permitted  persons  to 
travel  upon  it  on  two  or  three  occasions  and  had  collected  fare,  is  not  suf- 
ficient. The  proof  should  show  that  the  train  carried  passengers  habitu- 
ally or  frequently.  Lucas  v.  Milwaukee  &  St.  P.  R.  Co.,  33  Wis.  41.  The 
fact  that  a  freight  train  was  not  brought  to^the  platform,  or  that  the  caboose 
was  not  convenient  for  passengers,  or  that* the  ticket  office,  to  the  knowl- 
edge of  a  person  taking  passage  upon  such  train,  was  not  op)en  at  or  about 
the  time  of  its  departure,  is  not  notice  that  the  train  was  not  one  which 
was  accustomed  to  carry  passengers,  when  it  appears  that  the  ticket  office 
was  only  opened  for  the  sale  of  tickets  at  or  about  the  time  of  the  depar- 
ture of  regular  passenger  trains,  and  there  was  nothing  in  the  external  ap- 
pearance of  a  caboose  to  indicate  that  it  was  not  adapted  for  passenger 
traffic.  Lucas  v.  Milwaukee  &  St.  P.  R.  Co.,  33  Wis.  41.  Where  a  drover 
claimed  that  it  was  the  custom  for  persons  in  charge  of  cattle  to  travel  on 
an  engine  by  the  consent  of  the  engineer,  and  the  company  claimed  that 
it  was  contrary  to  orders  for  any  person  to  ride  on  an  engine,  the  ques-^ 
tion  whether  the  company  had,  notwithstanding  its  rules,  by  its  conduct 
held  out  its  employes  as  authorized  to  consent  to  drovers  being  upon  the 
engine,  is  for  the  jury.    Waterbury  v.  New  York  C.  &  H.  R.  R.Co.  17  Fed. 
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Rep.  671.  See,  also.  Lake  Shore  &  M.  S.  R.  Q).  v.  Brown  (111.),  31  Am.  A: 
Eng.  R.  Gas.  61. 

When  a  person  is  riding  in  a  place  not  adapted  for  passengers  by  the 
invitation  of  the  person  in  charge  of  the  Car,  he  is  not  a  trespasser,  and  the 
company  is  responsible  to  him  for  injuries  sustained  through  its  employes' 
negligence :  Wilton  v,  Middlesex  R.  Co.,  107  Mass.  108, 125  Mass.  130 ;  and 
if  a  person  entitled  to  transportation  is  requested  by  those  in  charge  of  a 
switch  engine  to  get  upon  the  engine  for  the  purpose  of  being  conveyed  to 
his  destination,  the  employes  in  charge  of  the  engine  are  bound  to  exercise 
such  care  for  his  safety  as  is  required  in  the  case  of  a  passenger,  and  the 
question  whether  he  was  a  passenger,  is  one  of*  fact  for  the  jury.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Brown  (III.),  31  Am.  &  Eng.  R.  Cas.  61. 

But  if  a  j)erson  wrongfully  gets  upon  an  engine  without  the  consent  of 
any  officer  or  agent  and  in  violation  of  the  company's  rules  of  which  he 
has  knowledge,  and  his  purpose  is  to  evade  the  payment  of  fare,  the  rela- 
tion of  carrier  and  passenger  does  not  come  into  existence.  Chicago  &  A. 
R.  Co.  V.  Michie.  83  111.  427.  If,  however,  a  person  has  boarded  a  train  without 
the  knowledge  of  the  conductor,  he  is  to  be  regarded  as  a  passenger,  if  the 
conductor  after  becoming  aware  of  his  presence,  permits  him  to  remain, 
although  passengers  are  not  allowed  to  be  carried  on  the  train,  and  he  has 
paid,  and  intends  to  pay  no  fare.  Brennan  v.  Fair  Haven  &  W.  R.  Co.,  45 
Conn.  284 ;  Muhlhausen  z/.  St.  Louis  R.  Co.  (Mo.),  28  Am.  &  Eng.  R.  Cas. 
157  ;  Sherman?/.  Hannibal  &  St.  J.  R.  Co.  (Mo.),  4  Id.  589;  Secord  v.  St. 
Paul,  M.  &  M.  R.  Co.,  18  Fed.  Rep.  221.  And»  a  fortiori^  person  is  a  pas- 
senger who  is  received  on  a  freight  train  for  the  purpose  of  being  trans- 
ported, and  whose  ticket  is  accepted  or  from  whom  rare  is  received.  Dunn 
V,  Grand  Trunk  R.  Co.,  58  Me.  187  ;  International  .&  G.  N.  R.  Co.  v,  Ir- 
vine (Tex.),  23  Am.  &  Eng.  R.  Cas.  518.  But  a  person  who  travels  volun- 
tary on  a  train  by  the  permission  of  the  conductor  given  at  his  own  request, 
and  who  pays  no  fare  and  selects  an  oj)en  flat  car  in  which  to  travel  rather 
than  a  passenger  coach,  cannot  be  deemed  a  passenger  in  the  full,  legal 
sense  of  the  term.  At  most,  he  is  only  so  sub  modo  and  to  a  limited  ex- 
tent.    Higgins  V.  Cherokee  R.  Co.  (Ga.),  27  Am.  &  Eng.  R.  Cas.  218. 

Same — What  Employes  may  Invite  or  Permit  Persons  to  Travel  as  Passen- 
gers.— If  an  invitation  to  travel  upon  a  conveyance  on  which  the  person 
invited  would  otherwise  have  no  right,  is  given  by  a  servant  without  au- 
thority to  permit  persons  to  ride  on  the  car,  and  the  invitation  or  permis- 
sion is  not  in  any  sense  in  the  interest  of  the  carrier,  or  in  the  course  of 
his  employment,  a  person  so  travelling  does  not  become  a  passenger.  Sny- 
der V.  Hannibal  &  St.  J.  R.  Co.,  60  Mo.  413.  But  where  it  is  customary  to 
carry  p>assengers  on  construction  trains,  persons  having  no  notice  of  a  con- 
trary rule  have  a  ri^ht  to  assume  that  the  conductor  has  authority  to  carry 
persons  on  such  trains,  and  that  the  granting  of  permission  by  him  falls 
within  his  general  authority  as  the  manager  of  the  train.  St.  Joseph  &  W. 
R.  Co.  V.  Wheeler  (Kan.),  26  Am.  &  Eng.  R.  Cas.  173.  If,  however,  the 
person  invited  to  travel  has  knowledge  of  a  rule  forbidding  passengers  to 
ride  upon  the  particular  trains  and  he  pays  no  fare,  he  cannot  be  deemed 
a  {>assenger.  Houston  &  T.  C.  R.  Co.  v,  Moore,  49  Tex.  31,  30  Am.  Rep. 
98.  So,  too,  where  the  train  is  of  such  a  description  that  the  conductor 
could  not  be  presumed  to  have  authority  to  permit  passengers  to  ride  upon 
it,  an  invitation  by  him  to  travel  will  not  create  the  relation  of  carrier  and 
passenger.    Eaton  v.  Delaware  L.  &  W.  R.  Co.,  57  N.  Y.  382,  1 5  Am.  Rep. 

513- 

The  engineer  has  no  authority  to  give  permission  to  any  one  to  ride  up- 
on its  engine  against  the  rules  of  the  company  :  Chicago  &  A.  R.  Co.  v. 
Michie,  83  111.  427  ,  Robertson  v.  New  York  &  E.  R.  Co.,  22  Barb.  (N.  Y.), 
91  \  and  if  the  plaintiff  in  an  action  alleges  that  he  was  a  passenger,  and 
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that  the  duty  which  the  company  owed  him  arose  from  the  consent  of  the 
engineer  to  his  riding  upon  the  engine,  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  Uiat  the  engineer  had  authority  to  permit  him  so  to 
travel,  the  presumption  being  that  he  had  no  right  to  be  there  whether  he 
f>aid  fare  or  not.    Robertson  v.  New  York  &  E.  R.  Co.,  22  Barb.  (N.  Y.), 

91. 
A  fireman  has  no  authority  by  virtue  of  his  employment,  to  invite  or 

permit  a  person  to  travel  upon  the  tender,  and  such  an  invitation  cannot 

create  the  relation  of  carrier  and  passenger.     Flower  v.  Pennsylvania  R. 

Co.,  69  Pa.  St.  210. 

A  baggage  master  has  no  authority  to  permit  persons  to  travel  in  the 
baggage  car.  Reary  v.  Louisville,  N.  O.  i  T.  R.  Co.  (La.),  34  Am.  &  Eng. 
R.  Cas.  277. 

Same — Newsboytt  •tCt — If  a  common  carrier  of  passengers  rents  a  room 
to  a  person  for  the  sale  of  liauors  and  cigars  at  a  stipulated  rent,  and  con- 
tracts to  carry  him  and  boarcl  him  as  part  of  the  agreement,  he  is  not  an 
employe,  nor  is  he  a  member  of  the  establishment,  and  the  company  owes 
him  the  duty  which  it  owes  to  passengers.  Yeomans  v.  Contra  Costa  Steam 
Nav.  Co.,  44  Cal.  7 1 .  So,  too,  where  a  company  in  consideration  of  the  pay- 
ment of  a  sum  of  money  and  of  an  agreement  to  supply  {>assengers  on  a  train 
with  iced  water,  issues  season  tickets  to  a  person  and  permits  him  to  sell  pop 
corn  on  its  trains,  the  relation  of  such  person  to  the  company  is  that  of  a  pas* 
senger,  and  not  of  a  servant.  Com.  v,  Vermont  &  M.  K.  Co.,  108  Mass.  7. 
But  a  newsboy  who  is  not  expected  to  pay  fare  and  who  simply  goes  aboand 
a  car  under  a  license  to  pass  on  and  off  it  for  the  purpose  of  selling  news- 
pap)ers,  is  not  a  passenger,  and  while  the  company  cannot  needlessly  ex- 
pose him  to  danger,  it  owes  him  no  obligation  to  care  for  his  safety,  even 
though  he  be  a  child  of  tender  years.  Fleming  v,  Brooklyn  City  K.  Co.,  i 
Abb.  N.  Cas.  (N.  Y.),  433. 

Same — Mail  Agents.— A  railroad  company  owes  the  same  degree  of  care 
to  mail  agents  riding  in  postal  cars  in  charge  of  the  mail  as  it  owes  to  pas- 
sengers: Seybolt  v.  New  York.  L  E.  &  W.  R.  Co.  (N.  Y.).  18  Am.  &  Eng. 
R.  Cas.  162  ;  Nolton  v.  Western  R.  Co.,  15  N.  Y.  444 ;  Hammond  z/.  North- 
eastern R.  Co.,  6  S.  Car.  130,  24  Am.  Rep.  467 ;  and  this  is  the  case  al- 
though they  be  carried  pursuant  to  an  obligation  imposed  upon  the  com- 
pany by  statute.  CoUett  v.  London  &  N.  W.  R.  Co.,  16  Q.  B.  984.  But  a 
mail  agent  travelling  upon  a  train  in  the  discharge  of  his  duties,  is  not  a 
passenger  within  the  meaning  of  the  Pennsylvania  statute  exempting  rail- 
road companies  from  liability  for  injuries  to  persons  engaged  upon  or 
about  the  cars  of  a  company,  but  who  are  not  employed  by  it.  Pennsyl- 
vania R.  Co.  V.  Price  (Pa.),  i  Am.  &  Eng.  R.  Cas.  234, 

Same — Express  Messengers. — An  express  messenger  carried  by  a  railroad 
company  upon  its  trains  pursuant  to  a  contract  with  the  express  company » 
stands  in  the  relation  of  a  passenger :  Yeomans  v.  Contra  Costa  Steam 
Nav.  Co.,  44  Cal.  71  ;  Union  Pac.  K.  Co.  v.  Nichols,  8  Kan.  $05,  516;  Blair 
7/.  Erie  R.  Co.,  66  N.  Y.  313  ;  and  a  person  who  temporarily  occupies  the 
place  of  an  express  messenger,  stands  in  the  same  position  and  is  entitled 
to  the  same  protection.  Blair  v,  Erie  R.  Co.,  66  N.  Y.  313.  But  an  ex- 
press messenger  is  not  authorized  to  introduce  a  person  into  the  car  for 
the  purpose  of  enabling  him  to  learn  the  route  and  take  the  messenger's 
place  for  a  few  days,  and  the  company  does  not  owe  such  a  person  the 
duties  which  a  carrier  owes  to  passengers.  Union  Pac.  R.  Co.  v.  Nichols,. 
8  Kan.  505. 

Same— Drovers  Travelling  in  Charge  of  Cattle*— A  drover  travelling  upon 
a  pass  for  the  purpose  of  taking  care  of  cattle  is  a  passenger  for  hire. 
Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  St.  315 ;  Missouri  Pac.  R.  Co.  v. 
Ivey,  (Tex.)  37  Am.  &  Eng.  R.  Cas.  46,  note  53;  Lawson  v,  Chicago,  St.  P.^ 
M.  &  O.  R.  Co.,  (Wis.)  21  Id.  249. 
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Same — Employes  Riding  to  and  from  Worlci — Where  a  person  in  tlie  em- 
ployment of  a  railroad  company  travels  back  and  forth  from  his  home  to 
the  place  where  his  services  are  rendered,  upon  the  cars  of  the  company, 
and  his  transportation  free  of  charge  constitutes  part  of  the  contract  of 
service,  while  so  travelling  he  is  an  employe  and  not  a  pxassenger,  and  for 
injury  to  him  through  the  negligence  of  a  co-employe  engaged  in  operat- 
ing the  train,  the  company  is  not  liable.  Abend  v.  Terre  Haute  &  I.  R. 
Co.  (111.),  17  Am.  &  Eng.  R.  Cas.  614;  Mossz/.  Johnson,  22  111.  633;  Capper 
v,  Louisville,  £.  &  St.  L.  R.  Co.  (Ind.),  21  Am.  &  Eng.  R.  Cas.  525;  Mc- 

gueen  v.  Central  Branch  U.  P.  R.  Co.  (Kan.),  15  Id.  226;  Kansas  Pac.  R. 
9.  V,  Salmon,  11  Kan.  83;  Gillshannon  v.  Stony  Brook  R.  Co.,  10  Cush. 
(Mass.),  228 ;  Seaver  v,  Boston  &  M.  R.  Co.,  14  Gray  (Mass.),  466 ;  New  York 
C.  &  H.  R.  R.  Co.  V.  Vick  (N.  Y.),  17  Am.  &  Eng.  R.  Cas.  609;  Russell  % 
Hudson  Riv.  R.  Co.,  17  N.  Y.  134;  Ross  v.  New  York  C.  &  H.  R.  R.  Co., 
5  Hun  (N.  Y.),  488,  aff'd  74  N.  Y.  617 ;  Manville  v,  Cleveland  &  T.  R.  Co., 
II  Ohio  St.  417;  Ryan  v.  Cumberland  Val.  R.  Co.,  23  Pa.  St.  284;  Hutch- 
inson V.  York,  M.  a  B.  R.  Co.,  5  Exch.  343;  Tunney  v.  Midland  R.  Co.,  L. 
R.,  I  C.  P.  291.    See  also  Howland  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  (Wis.), 

kAm.  &  Eng.  R.  Cas.  578.      But  compare  Fitzpatrick  v.  New  Albany  &  S. 
.  Co.,  7  Ind.  436;  Gillenwaterv.  Madison  &  I.  R.  Co.,  5  Ind.  339;  Abell  v. 
Western  Maryland  R.  Co.  (Md.),  21  Am.  &  Eng.  R.  Cas.  503;  Baltimore  & 

0.  R.  Co.  «/.  State,  33  Md.  542.  But  it  has  been  held  that  a  carpenter  work- 
ing as  such  for  a  railroad  company  and  carried  on  the  company's  cars  to 
and  from  his  work  as  part  of  his  contract  of  hire  and  in  consideration  of  a 
reduction  in  his  wages,  occupies  the  position  of  a  passenger  upon  the  train, 
and  is  not  prevented  from  recovering  by  the  fact  that  he  suffered  injury 
through' the  n^ligence  of  one  of  the  company's  employes;  O'Donnell  v, 
Allegheny  Val.  R.  Co.,  59  Pa.  St.  239;  and  it  would  appear  that  if  the  em- 
ploye who  was  travelling  is  not  engaged  in  any  way  in  the  actual  operation 
of  the  road, — e.g.,  if  he  be  a  bookkeeper  in  a  railway  office, — the  rule  that 
an  employe  cannot  recover  for  injuries  caused  by  the  negligence  of  a  fellow 
servant  would  not  apply.  Chicago  &  A.  R.  Co.  v.  Keefe,  47  111.  108.  When 
an  employe  is  not  in  the  discharge  of  his  duties,  but  is  travelling  free  of 
charge  on  his  own  business  or  that  of  another,  he  is  a  passenger  in  the  eye 
of  the  law  and  entitled  to  recover.    Ohio  &  M.  R.  Co.  v.  Muhling.  30  111. 

1.  See  also  Washburn  v.  Nashville  &  C.  R.  Co.,  3  Head  (Tenn.),  038. 
Plaintiff  having  at  various  times  been  employed  by  the  defendant  as  de- 
tective to  recover  property  stolen  from  its  cars,  was  requested  by  defend- 
ant to  go  from  one  station  on  its  road  to  another,  to  aid  in  discovering  the 
persons  who  have  been  guilty  of  a  theft  from  its  cars.  The  means  of  con- 
veyance furnished  was  a  hand-car.  Held,  that  although  the  relation  of 
common  carrier  and  passenger  did  not  exist  between  defendant  and  plaint- 
iff, the  company  was  bound  from  the  relation  of  master  and  servant  to  pro- 
vide proper  means  of  conveyance,  and  see  that  they  were  used  with  due 
care  for  plaintiff's  safety.  Pool  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.)  3 
Am.  &  Eng.  R.  Cas.  332. 

The  fact  that  the  conductor  of  the  train  received  and  treated  an  employe 
as  a  passenger,  is  of  no  consequence  in  determining  whether  his  status  was 
that  of  a  passenger  or  of  a  fellow  servant.  Texas  &  P.  R.  Co.  z/.  Scott,  64 
Tex.  549. 

As  to  the  relation  existing  between  workmen  employed  by  a  contractor 
and  the  company,  as  such  workmen  are  being  carried  to  and  from  their 
work,  see  Graham  v.  Toronto,  etc.,  R.  Co.,  23  U.  C.  C.  P.  541,  Sheerman 
i\  Toronto,  etc.,  R.  Co.,  34  U.  C.  Q.  B.  451 ;  Torpey  v.  Grand  Trunk  R. 
Co.,  20  U.  C.  Q.  B.  446. 

Where  the  conductor  of  private  cars  which  formed  part  of  a  train 
under  the  chaise  of  the  employes  of  the  company,  at  the  request  of  the 
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company's  conductor,  cut  loose  certain  cars  from  the  train  and  immediate- 
ly resumed  his  proper  place  upon  the  platform,  upon  resuming  his  place 
he  again  entered  into  the  relation  of  a  passenger  to  the  company,  and  be- 
came entitled  to  the  protection  which  such  relation  gave  him.  Cumber- 
land Val.  R.  Co.  V.  Myers,  55  Pa.  St.  288. 

Same — Persons  Assisting  Passengers. — A  person  entenng  a  train  for  the 
purpose  of  assisting  a  passenger,  is  not  himself  a  passenger.  Lucas  v.  New 
Bedford  &  T.  R.  Ox,  6  Gray  (Mass.).  64;  Griswold  v.  Chicago  &  N.  W.  R. 
Co.,  (Wis.)  23  Am.  &  Eng.  R.  Cas.  463. 

Same — Trespasser — Statutes  Providing  for  Expulsion. — Trespassers  have 
been  held  not  to  be  passengers  within  the  meaning  of  statutes  forbidding 
the  expulsion  of  passengers  at  places  other  than  at  regular  stations.  Hobbs 
V.  Texas  &  P.  R.  Co.,  (Ark.)  34  Am.  &  Eng.  R.  Cas.  268 ;  Chicago  &  N.  VV. 
R.  Co.  V,  Peacock,  48  111.  253;  Fulton  v,  C^and  Trunk  R.  Co.,  17  U.  C  Q. 
B.  428. 


Atchison,  Topeka  &  Santa  Fe  R.  Co. 

V. 

LiNDLEY. 

{Kansas  Supreme  Court,  December  7,  1889.) 

Passenger-^Freight  Train — Shipper  of  Live  Stook—Contributory  Negligenee. 
— Where  a  shipper  of  stock  was  on  a  freight  train  accompanying  two  loads 
of  his  stock,  which  were  being  transported  to  market,  ana  the  train  had 
attached  to  it  a  caboose  for  the  shippers  on  the  train  to  ride  in,  and,  while 
the  train  was  stopping  at  a  station,  the  conductor  addressed  the  shipper  as 
follows :  "  You  get  on  top,  and  help  sifi;nal,  until  the  last  load  of  hogs 
comes  up,  and  we  will  water  them," — ^and  the  shipper  voluntarily  obey«l 
the  order  or  direction,  and  got  upon  the  train  moving  backward,  and  while 
on  the  top  of  the  train,  near  to  the  end  of  a  car,  watching  a  brakeman  trying 
to  make  a  coupling,  was  severely  injured  by  a  sudden  forward  motion  or 
jerk  of  the  tram,  without  any  si^al  thereof,  held,  that  as  the  shipper  vol- 
untarily placed  himself  in  a  position  of  known  danger,  and,  as  he  was  not 
upon  the  top  of  the  train  to  look  after  or  care  for  his  stock,  the  railroad 
company  is  not  liable  in  damages  for  his  injuries. 

Same — Wantonness — Malice. — An  examination  of  the  testimony  and  spe- 
cial findings  of  the  jury  do  not  establish  such  gross  negligence  in  the  case 
as  amounts  to  wantonness  or  malice  on  the  part  of  the  railroad  company 
or  any  of  its  employes. 

Error  from  Circuit  Court,  Sumner  County. 

On  the  26th  day  of  February,  1887,  D.  C.  Lindley  filed  his 
amended  petition  against  the  Atchison,  Topeka  &  Santa  Fe 
Kailroad  Company  to  recover  $25,000  damages  for  certain 
personal  injuries  received  by  him  on  July  16,  fsSs*.  at  a  point 
upon  the  railroad  between  Lawrence  and  Argentine.     On 

f^.l\%    ^^  °^  ^P"^  '^^7,  the  railroad  company  filed  an 
amended  answer,  setting  M^,-First,  a  general  cfenial ;  second. 


n 
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contributory  negligence;  and,  thirds  thatplaintiff  was  wrong- 
fully on  the  train  under  a  stock  pass  issued  to  W.  T.  Lindley, 
and  not  to  the  plaintiflf.  A  copy  of  the  stock  contract  pass  is 
as  follows: 

"  Atchison,  Topeka  and  Santa  Fe  Railroad  Company. 

"  Live-Stock  Contract. 
"Duplicate. 

"  No.  of  cars.  Initials. 

2,128.  at 

13,372.  at  Perth  Station,  July  15,  1885. 

'  Received  of  James  Holland  2  cars  of  stoctc  (85  head)  to  be 
delivered  at  Kansas  City  station  at  special  rates,  being 

— = dollars  per  car  for  horses  and  mules. 

Wfr. "      "      "   cattle  and  hogs. 

"      "      "   sheep. 

"  Consigned  to.G.  W.  Kefner  at  Kansas  City,  Mo.,  station. 
*•  Agreement  made  between  the  Atchison,  Topeka  and  Santa 
Fe  Railroad  Company, 'party  of  the  first  part,  and  James  Hol- 
land, party  of  the  second  part,  witnessetn  that,  in  considera- 
tion 01  the  above  named  special  rates  and  other  valuable  con- 
siderations, (hereby iicknowledged,)  the  said  party  of  the  sec- 
ond part  hereby  relieves  said  party  of  the  first  part  from  the 
liability  of  a  common  carrier  in  the  transportation  of  said 
stock,  and  agrees  that  such  liability  shall  be  only  that  of  a 
private  earner  for  hire.     (2)  And  said  party  ot  the  second 

Eart  hereby  accepts  for  such  transportation  the  cars  provided 
y  said  company,  and  used  for  shipment  of  said  stock,  and 
her6by  assumes  all  risk  of  injury  which  the  animals,  or  any 
of  them,  may  receive  in  consequence  of  their  being  wild,  un- 
ruly, or  weak,  or  maiming  each  other  or  themselves,  or 
in  consequence  of  heat  or  suffocation  or  other  ill  effects  of 
being  crowded  in  the  cars,  or  on  account  of  being  injured  by 
the  burning  of  hay,  straw,  or  other  material  used  by  the  own- 
er for  feeding  the  stock,  or  otherwise;  and  also  all  risk  of 
damage  or  injury  or  loss  whatever  which  may  be  sustained 
by  reason  of  any  delay  or  detention  in  such  transportation, 
whether  occasioned  by  any  mob,  strike,  or  threatenea  violence 
to  person  or  property  from  any  source,  or  injury  to  track  or 
yards,  or  any  or  all  other  causes,  whether  mentioned  or  not, 
and  all  risk  of  the  escape  of  any  portion  of  said  stock,  or  loss 
of  or  damage  from  any  other  cause  or  thing  not  resulting 
from  the  willful  negligence  of  the  agents  of  said  party  of  the 
first  part.  (3)  And  said  party  of  the  second  part  further 
agrees  that  he  will  load  and  unload  said  stock  at  his  own 
risk,  and  feed,  water,  and  attend  to  the  same  at  his  own  ex- 
pense and  risk  while  it  is  in  the  stock  yzrds  of  the  party  of 
the  first  part  awaiting  shipment,  and  while  on  the  cars,  or  at 
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feeding  or  transfer  points,  or  where  it  may  be  unloaded  for 
any  purpose.  (4)  And  it  is  further  agreea  that  said  party  of 
the  second  part  will  see  that  said  stock  is  securely  placed  in 
the  cars  furnished,  and  that  the  cars  are  securely  and  proi>- 
erly  fastened  so  as  to  prevent  the  escape  of  said  stock  there- 
from. (5)  And  it  is  further  ac^reed  that,  in  case  the  said  party 
of  the  first  part  shall  furnish  laborers  to  assist  in  loading  and 
unloading  said  stock,  they  shall  be  subject  to  the  order,  and 
be  deemed  employes,  of  said  party  of  the  second  part  while 
so  assisting.  (6)  And  for  the  consideration  aforementioned 
said  party  of  the  second  part  further  agrees  that,  as  a  condi- 
tion precedent  to  his  right  to  recover  any  damage  for  loss  or 
injury  to  said  stock,  he  will  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  of  said  party  of  the  first  part,  or  its 
nearest  station  agent,  before  said  stock  is  removed  from  the 
place  of  destination  above  mentioned,  or  from  the  place  of 
delivery  of  the  same  to  said  party  of  the  second  part,  and  be- 
fore  such  stock  is  mingled  with  other  stock.  (7)  Agents  of 
this  company  are  not  authorized  to  agree  to  forward  live 
stock  to  be  delivered  at  any  special  time.  {%)  The  evidence 
that  said  party  of  the  second  part  after  a  full  understandings 
thereof  assents  to  all  the  conditions  of  the  foregoing  contract 
is  his  signature  thereto. 

"  A.  E.  Finch,  Agent  for  the  Company, 
"  James  Holland,  Shipper. 

"  Witness :  W.  E.  Keer.  (To  be  other  than  either  sign- 
er of  the  contract.^ 

"  Not  negotiaole. 

"  Notice.  Agent  will  have  shipper  sign  duplicate  in  copy- 
ing  ink,  and  take  an  impression  of  same,  before  forwarding^ 
or  general  freight  agent. 

"  Executed  in  duplicate. 

"  Form  67. '  Duplicate. 

"  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co. 

"  Live-Stock  contract 

"  From  Perth  station. 

"  To  stock  shippers,  agents,  and  conductors. 

"(9)  On  and  after  May  ist,  1884,  the  following  rules  will 

govern  the  issuance  of  passes  to  men  in  charge  01  live  stock, 

and  their  return.    (10)  On  shipment  of  horses,  mules,  cattle, 

hogs,  and  sheep,  belonging  to  one  owner,  shippers  will  be 

[)assed  on  freight  train  with  stock,  and  on  contracts  as  fol- 
ows:  (11)  On  shipment  of  one  (i)  car  live  stock,  one  (i) 
man  will  be  carried  free  one  way  in  charge  of  stock,  and  his 
contract  will  be  authority  for  conductors  to  pass  him.  No 
return  passes  will  be  given  on  account  shipment  one  (i)  car. 
(12)  One  (i)  man  with  two  (2)  to  three  (3)  cars;  two  (2)  mea 
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with  four  (4)  to  seven  (7)  cars ;  three  (3)  men  with  eight  (8) 
to  twenty  (20)  cars ;  four  (4)  men  with  twenty-one  (21)  cars  or 
more,  which  is  the  maximum  number  that  will  be  passed  with 
stock  for  one  owner.  (13)  The  aeent  at  the  station  where 
the  stock  is  loaded  will  enter  on  the  back  of  the  contract  in 
inky  and  erase  with  ink  the  spaces  not  used,  the  name  or 
names  of  the  persons  who  are  actually  entitled  to  pass  free 
with  stock,  wnich  is  the  authority  for  the  conductors  to  ac- 
cept such,  and  pass  the  parties.  When  no  return  pass  is 
given,  forwarding  agent  will  erase  with  ink  the  space  provided 
for  return  pass.  (14)  Names  entered  in  pencil  will  not  be  ac- 
cepted by  conductors  when  no  person  is  in  charge.  Erase 
all  the  spaces  on  the  back  of  the  contract  Agents  will  re- 
fuse to  enter  any  names  on  the  contract  but  those  of  the  own- 
er or  employes  in  charge  of  stock,  without  regard  to  passes 
required  by  the  number  of  cars.  (15)  It  is  understood  that 
the  shippers  are  passed  on  freight  trains  to  take  care  of  their 
stock,  and  stock  contracts,  except  to  return,  countersigned  as 
below,  are  not  good  on  passenger  trains.  (16)  Return  passes 
good  on  all  trains  that  carry  passengers  will  be  given  to  the 
parties  passed  with  stock  on  stock  contracts  only,  and  will 
not  be  accepted  unless  countersigned  and  stamped  by  the 
general  freignt  agent  at  Topeka,  or  by  the  agent  at  the  station 
to  which  stock  is  contracted.  (17)  Return  passes  will  not  be 
given  unless  contracts  are  presented  within  ten  (^\o)  days  from 
their  date,  and  will  be  good  only  when  used  within  three  (3) 
days  after  being  countersigned  and  stamped.  When  contract 
is  presented  for  return  trip,  conductor  of  last  division  will  be 
particular  to  take  up  and  return  it  to  the  general  freight 
agent.  (18)  Contracts  for  single  car  shipments  must  be  taken 
up  on  the  trip,  (see  note  ten,)  and  returned  to  auditor  with 
ticket  collections  by  conductors  of  last  division.  No  return 
pass  will  be  given  on  account  of  emigrant  outfit.  (19)  For 
other  rules  governing  the  shipment  of  live  stock,  see  local 
tariff.    H.  C.  Barlow,  General  Freight  Agent. 

"  Release. 

**  (20)  We,  the  undersigned,  in  charge  of  live  stock  men- 
tioned in  the  within  contract,  in  consideration  of  the  free 
pass  granted  us  by  the  Atchison,  Topeka  and  Santa  Fe  Rail- 
road Company,  hereby  agree  that  said  company  shall  not  be 
liable  to  us  for  injury  or  damage  of  any  kind  suffered  by  us 
while  in  charge  of  said  stock,  or  while  traveling  upon  such 
free  pass.  wm.  F.  Lindley,  with  two  cars,  the  number  of 
which  are  noted  within,  July  15th,  1885. 

"(21)  Pass,  on  freight  trains  only,  Wm.  F.  Lindley,  party 
in  charge  accompanying  stock.     E.  A.  FiNCH,  Agent. 

"  (22)  Only  names  of  parties  entitled  to  pass  must  be  entered. 
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and  draw  a  pen  through  the  blank  spaces.  Agents  will  make, 
and 'have  signed,  two  copies  of  contract,  giving  original  to 
shipper,  and  sending  duplicate  to  general  freight  office. 

**  Atchison,  Topeka  and  Santa  Fe  Railroad  Company.  Good 

for  return  passes  from to for  the  person  or  persons 

named  above,  if  stamped  or  countersigned  by  the  general 
freight  agent,  or  agent  at  delivery  station. 

"  void  unless  used  within  three  (3)  days  from  date." 

Trial  had  at  the  May  term  of  the  court  for  1887,  before 
the  court  with  a  jury.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $9,650.  The  jury  also  made  the  following  spe- 
cial findings  of  fact:  "(i)  After  watering  the  car  of  hogs  on 
the  first  section  of  the  train,  where  did  the  plaintiff,  D.  C. 
Lindley,  go?  Answer.  On  the  top  of  the  rear  of  the  por- 
tion of  the  train  attached  to  the  engine.  (2)  Where  did  the 
plaintiff,  D.  C.  Lindley,  first  go  after  getting  on  top  of  the 
train?  If  towards  the  engine,  how  many  cars?  A.  On  the 
second  or  third  car  from  the  rear  portion  of  that  portion  of 
the  train  attached  to  the  engine.  (3)  For  what  purpose,  if 
any,  did  the  plaintiff,  D.  C.  Lindley,  goto  the  rear  car  on  the 
first  section  of  the  train  after  going  towards  the  engine  ?  A. 
It  is  not  clear  to  the  minds  of  the  jury.  (4)  What,  if  any- 
thing, did  the  plaintiff,  D.  C.  Lindley,  do  after  reaching  the 
rear  car  of  the  first  section,  and  upon  what  part  of  the  rear 
car  did  he  stand  ?  In  what  direction  was  he  looking  ?  A. 
Walked  to  rear  end  of  run-board  in  centre  of  car,  towards 
the  detached  portion  of  the  train.  (5)  What  caused  the  plaint- 
iff, D.  C.  Lindley,  to  fall  from  the  car?  A.  By  a  sudden  for- 
ward  motion  of  the  train.  (6)  Was  the  plaintiff,  D.  C.  Lind- 
ley, guilty  of  negligence  in  going  to  the  end  of  rear  car  of 
the  first  section  of  the  train  ?  A.  Not  by  reason  of  going. 
(7)  Did  the  engineer  who  was  operating  the  engine  at  the 
time  of  the  accident  see  the  plaintiff,  D.  C.  Lindley,  on  the 
top  of  the  first  section  of  the  train  to  which  the  engine  was 
attached,  at  any  time  just  prior  to  or  at  the  time  of  the  acci- 
dent ?  A.  We  do  not  know.  (8)  Were  any  of  the  trainmen 
on  the  train  under  the  influence  of  intoxicating  liquor?  If  so, 
who  ?  A.  We  do  not  know.  (9)  Were  any  of  the  men  who 
were  running  and  operating  the  train  guilty  of  any  negli- 
gence at  the  time  of  the  accident  ?  If  yes,  in  what  did  it  con- 
sist?  A.  Yes;  in  the  hurried  manner  in  which  the  employes 
of  the  said  train  managed  the  same.  (10)  Was  the  plaintiff, 
D.  C.  Lindley,  guilty  of  negligence  in  going  on  top  of  the 
train  at  Eudora  just  prior  to  the  accident?  A.  No.  (11) 
Who  made  the  coupling  at  the  time  of  the  accident,  and  was 
he  the  head  or  rear  brakeman  ?  A.  Guy,  the  head  brake- 
man.     (12)  Was  the  plaintiff,  D.  C.  Lindley,  watching  the 
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brakeman  between  cars  making  the  coupling  at  the  time 
of  the  accident?  A.  Yes.  (13)  Was  it  part  of  the  duties  of 
the  plaintiff,  D.  C.  Lindley,  in  taking  care  of  the  two  car- 
loads  of  stock  on  the  train,  to  assist  trie  trainmen  in  the  man- 
agement, running,  or  coupling  of  the  cars  on  the  train,  and 
making  signals  to  the  engineer?  A.  No.  (14)  How  much 
was  the  damage  to  the  plaintiff,  D.  C.  Lindley,  on  account  of 
expenses  while  at  Kansas  City,  Mo.,  and  in  what  do  they  con- 
sist? Answer  fully.  A.  About  333  dollars;  doctor  bills, 
nurse,  and  board.  (15)  Did  the  engineer  who  was  opera- 
ting the  engine  at  the  time  of  the  accident,  and  Just  prior 
thereto,  have  any  knowledge  that  the  plaintiff,  D.  C.  Lindley, 
was  on  top  of  the  train  of  cars  attached  to  the  engine?  A. 
We  do  not  know.  (16)  Did  the  engineer  who  was  operating 
the  engine  at  the  time  of  the  accident  to  the  plaintiff,  and 
just  prior  thereto,  use  ordinary  care  in  handling  the  engine  ? 
A.  No. "  The  railroad  company  filed  its  motion  for  judg- 
ment upon  the  special  findings  of  the  jury,  notwithstanding 
the  verdict,  and  also  filed  its  motion  for  a  new  trial.  These 
motions  where  heard  on  the  6th  day  of  June,  1887,  and  taken 
under  advisement  until  the  next  term  of  the  court.  At  the 
September  term  of  the  court  for  1887  the  motions  were  over- 
rufed,  and  judgment  was  rendered  in  favor  of  the  plaintiff, 
and  against  the  railroad  company,  for  the  sum  of^  $9,833. 
The  railroad  company  excepted  and  brings  the  case  here. 

George  R.  Pecky  A.  A.  Hurd,  and  Robert  Dunlap  for  plaintiff 
in  error. 

Charles  Willsie  and  McDonald  &  Parker  for  defendant  in 
error. 

HoRTON,  C.  J. — This  was  an  action  by  D.  C.  Lindley 
against  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
for  injuries  received  while  traveling  on  a  stock  j,^^^^ 

train,  and  resulted  in  a  verdict  against  the  com- 
pany for  $9,650.  McCambridge  was  the  conductor  of  the 
train,  Allen  was  the  engineer,  and  Guy  the  head  brakeman. 
Lindley  was  a  live-stock  dealer,  50  years  of  age,  residing  in 
Albion,  Harper  county,  In  this  state.  He  had  shipped  live- 
stock for  34  years.  The  alleged  cause  of  action  occurred  on 
the  i6th  day  of  July,  1885.  Eindley  had  shipped  on  the  de- 
fendants* train  one  car  load  of  hogs,  and  one  car  load  of  cat- 
tle, from  Perth  Station,  in  Sumner  county,  to  be  transported 
to  Kansas  City,  Mo.,  and  was  on  top  of  one  of  the  stock-cars 
just  before  his  injuries.  He  arrived  at  Eudora,  a  station  be- 
tween Topeka  and  Argentine^  between  5  and  6  o'clock  in  the 
morning.  The  train  consistedof  45  cars,  loaded  >vith  stock. 
Soon  after  arriving  at  Eudora,  8  or  10  of  the  cars,  with  the 
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caboose,  broke  or  separated  from  the  main  train.  The  peti- 
tion alleged,  amon^  other  things,  that  "  the  conductor  then 
in  charge  of  the  tram,  totally  disregarding  the  safety  of  hu- 
man life,  and  being  grossly  careless  ot  the  safety  of  the  pas- 
sengers on  the  tram,  and  well  understanding  the  culpably 
negligent  manner  in  which  the  engineer  was  handling  the 
tram,  carelessly  and  negligently  asked,  directed,  and  induced 
the  plaintiff  to  climb  up  on  the  top  of  the  cars,  and  signal  for 
the  front  portion  of  the  train  to  be  backed  up  so  as  to  have 
the  rear  and  front  portion  of  the  train  coupled  together, 
and  then  signal  the  cars  containing  hogs  needing  water  in 
the  hind  part  of  the  train,  so  that  the  conductor  could  wa- 
ter them.  That  the  front  part  of  the  train  was  then  backed 
up  to  the  hind  portion  of  the  train ;  and  while  the  brake- 
man  was  between  the  cars  making  the  coupling,  and  while 
plaintiff  was  on  top  of  the  cars,  looking  in  an  opposite  direc- 
tion from  the  engineer,  the  latter,  then  and  there  operating 
the  engine  of  the  train,  did  then  and  there,  with  gross  and 
wanton  negligence,  and  with  utter  disregard  for  human  life, 
without  any  warning  suddenly  [throw  open  the  throttle  of 
the  engine,  and  turn  on  all  the  steam-power  possible,  so 
that  the  engine  started  up  with  the  cars  with  so  much  force 
and  power  that  the  life  01  any  human  being  upon  the  top  of 
the  train  was  unsafe.  That  the  train  started  up  so  sud- 
denly, and  with  such  a  tremendous  jerk,  that  it  threw  the 
plaintiff  clear  off  of  his  feet,  and  pitched  him  head  foremost 
down  upon  the  railroad  track,  where  he  would  have  been 
run  over  and  mashed,  if  he  had  not  been  snatched  from  his 
perilous  condition." 

The  evidence  upon  the  part  oi  Lindley  tended  to  show 
that  when  the  train  stopped  at  Eudora  he  got  out  of  the  ca- 
boose  with  McCambriage,  the  conductor,  and  T.  V.  Bor- 
land, another  shipper  having  stock  upon  the  train ;  that  they 
walked  up  to  the  water  tank ;  that  the  engine  and  three 
car-loads  of  hogs  had  passed  the  tank  ;  that  the  plaintiff  th'en 
asked  the  conductor  it  he  would  not  back  up  the  tram,  and 
water  the  three  cars  that  had  passed  the  tank :  that  the  con- 
ductor said,  "  No ;  the  hogs  are  not  yours  ; ''  that  finally,  the 
train  was  backed  up  to»  water  or  shower  the  hogs ;  that  the 
conductor,  who  was  standingatthe  water-tank,  looking  down 
at  Lindley  and  Borland,  said,  "  You  fellows  stand  down  there 
and,  when  a  car  load  of  cattle  or  horses  come  along  that  you 
don't  want  watered,  throw  down  your  hands,  and  I  will  turn 
the  water  off;  and  when  you  come  to  a  car-load  of  hogs, 
throw  up  your  hands,  and  I  will  shower  them  ; "  that  Lind- 
ley and  Borland  did  as  the  conductor  suggested ;  that  about 
a  dozen  or  fourteen  car-loads  of  hogs  were  then  watered  ;  that. 
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when  the  last  car-load  of  those  cars  were  watered,  the  con- 
ductor looked  down  again,  and  said  to  Lindley  and  Borland, 
"  You  fellows  get  up  on  top,  and  help  signal  until  the  last 
car-load  of  hogs  comes  up,  and  we  will  water  them  ;"  that 
Lindley  and  Borland  got  upon  the  top  of  the  train  as  re- 
quested ;  that  Lindley  got  upon  the  hind  end,  but  stepped 
from  there  to  a  car  near  the  engine  ;  that  Borland  remained 
on  the  end  car ;  that  the  train  then  backed  down  to  where 
the  detached  portion  of  it  was ;  that,  when  the  train  got  down 
to  the  detached  cars,  it  stopped  quite  a  long  time  ;  that  Lind- 
ley had  curiosity  enough  to  walk  down  where  Borland  was ; 
that  at  this  time  the  train  was  standing  still ;  that  when  the 
plaintiff  came  near  to  where  Borland  was,  the  brakeman  was 
m  the  act  of  coupling  the  cars;  that  the  plaintiff  saw  Bor- 
land looking  down  at  him  ;  that  plaintiff  walked  up  towards 
Borland,  and  got  near  the  end  of  the  car ;  that  just  at  that 
moment  Borland  threw  up  his  hands,  and  said,  "  Look  out !  " 
that  the  crash  then  came ;  that  the  coupling-pin  broke,  and 
the  cars  separated ;  that  Lindley  fell  off  and  was  severely 
bruised  ana  injured. 

The  court  charged  the  jury,  among  other  things,  as  follows : 
**  If  you  find,  from  the  evidence,  that  the  plaintiff  went  upon 
the  top  of  the  train  at  the  request  of  the  conductor  of  the  train 
to  assist  the  trainmen  in  giving  signals  to  the  engineer  to 
back  up  the  train  (or  the  purpose  01  coupling  onto  the  part 
which  had  been  detached,  you  would  be  justified  in  finding 
that  -he  went  upon  the  train  voluntarily,  as  the  conductor,  in 
so  doing,  woula  be  acting  beyond  the  scope  of  his  employ- 
ment." The  jury  also  made  the  following  findings  of  fact: 
*'\Vho  made  the  coupling  at  the  time  of  the  accident,  and  was 
he  the  head  brakeman  ?  Guy,  the  head  brakeman.  Was  the 
plaintiff,  D.  C.  Lindley,  watching  the  brakeman  between  the 
cars  making  the  coupling  at  the  time  of  the  accident  ?  Yes. 
Was  it  a  part  of  the  duties  of  the  plaintiff,  D.  C.  Lindley,  in 
taking  care  of  the  two  car-loads  ot  stock  on  the  train,  to  as- 
sist the  trainmen  in  managing,  running,  or  coupling  the  cars 
on  the  train,  and  in  making  signals  to  the  engineer?  No." 
The  plaintiff  contends  that  he  was  thrown  or  pitched  off  of 
the  top  of  the  car  by  a  sudden  forward  motion  of  the  train  ; 
and  in  this  he  is  supported  by  the  findings  of  the  jury.  The 
defendant  insists  that  Lindley  fell  off  the  car  while  the  slack 
of  the  train  was  running  out. 

The  important  question  in  the  case  is  whether,  under  the 
allegations  of  the  petition,  the  testimony  of  the  plaintiff,  the 
instructions  of  the  court,  and  the  special  findings  of  the  jury, 
the  plaintiff  is  entitled  to  recover.  We  think  not.  Lindley 
knew,  according  to  his  own  testimony,  the  places  of  danger 
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and  safety  upon  the  train.  He  was  under  no  obligation  to 
climb  upon  the  top  of  the  train,  and  signal  the  con- 
Htituirto^  ductor  or  any  other  employe.  "Out  of  curiosity," 
eoTer.  he  walked  down  to  the  end  of  the  car,  where  the 

brakeman  was  coupling  the  train.  At  the  time  of 
the  accident,  he  was  watching  the  brakeman  coupling  the 
cars.  He  assumed  a  position  on  the  top  of  the  cars  which  he 
knew  was  peculiarly  dangerous  and  perilous.  It  was  not 
necessary  for  him  to  be  there  to  care  for  his  stock,  or  as  a 
passenger.  The  order  or  direction  of  the  conductor  to  him 
"  to  go  on  top  of  the  cars  and  help  signal  '*  was  entirely  with- 
out the  routine  of  the  conductor's  duties ;  and,  as  it  was  vol- 
untarily obeyed  by  Lindley,  it  could  not  fasten  any  liability 
on  the  railroad  company.  If  he  acted  as  an  employe  or 
brakeman,  it  was  of  his  own  volition.  He  occupied  merely 
the  position  of  a  passenger  who  voluntarily  assumed  a  very 
dangerous  position  to  make  signals  at  the  request  of  the  con- 
ductor, as  a  matter  of  accommodation. 

In  McCorkle  v,  Chicago,  R.  IJ&  P.  R.  Co.  (Iowa),  18  Am.  & 
Eng.  R.  Cas.  156,  it  is  said  :  "  Plaintiff  got  off  a  cattle  train  at 
night  to  examine  his  cattle,  when  the  train  stopped  for  that 
purpose,  and,  not  hearing  the  signal  to  start,  at- 
•xft^u'cd!'  tempted  to  get  on  a  freight-car  after  the  train  had 
started,  because  he  supposed,  from  the  *  lively  rate ' 
the  train  was  moving,  he  would  not  be  able  to  get  on  the 
*  caboose,'  at  the  rear  of  the  train,  which  had  been  provided 
for  passengers.  At  the  time  he  attempted  to  get  on  the 
freight-car,  he  had  a  *  prod-pole,'  and  a  lantern  in  his  hand. 
His  foot  caught  in  a  hole  caused  by  a  defective  plank  in  the 
bridge  over  which  the  train  was  passing,  and  ne  fell  from 
the  car  and  was  injured.  Held  that  he  was  guilty  of  contrib- 
utory negligence,  and  not  entitled  to  recover." 

In  Pennsylvania  R.  Co.  v.  Langdon,  92  Pa.  St.  21,  i  Am.  & 
Eng.  R.  Cas.  87,  it  is  said  :  "  On  the  other  hand,  should  a  pas- 
senger insist  upon  riding  upon  the  cow-catcher,  in  the  face  of 
a  rule  prohibiting  it,  and,  as  a  consequence,  should  be  injured, 
I  apprehend  it  would  be  a  good  defense  to  an  action  against 
the  company,  even  though  the  negligence  of  the  latter's  serv- 
ants was  the  cause  of  the  collision  or  other  accident  by  which 
the  injury  was  occasioned ;  and  if  the  passenger  thus  reck- 
lessly exposing  his  life  to  possible  accidents  were  a  sane  man, 
more  especially  if  he  were  a  railroad  man,  it  is  difhcult  to  see 
how  the  knowledge,  or  even  the  assent,  of  the  conductor  to 
his  occupying  such  a  position  could  affect  the  case.  There 
can  be  no  license  to  commit  suicide.  It  is  true,  the  con- 
ductor has  the  control  of  the  train,  and  may  assign  passen- 
gers their  seats ;  but  he  may  not  assign  a  passenger  to  a  seat 
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on  the  cow-catcher,  a  position  on  the  platform,  or  in  the  bag- 
gage car.  This  is  known  to  every  intelligent  man,  and  ap- 
pears upon  the  face  of  the  rule  itself.  He  is  expressly  re- 
quired to  enforce  it,  and  to  prohibit  any  of  the  acts  referred 
to,  unless  it  be  riding  upon  the  cow-catcher,  which  is  so 
manifestly  dangerous  and  improper  that  it  has  not  been 
deemed  necessary  to  prohibit  it.  We  are  unable  to  see  how 
a  conductor,  in  violation  of  a  known  rule  of  the  company^ 
can  license  a  man  to  occupy  a  place  of  danger  so  as  to  make 
the  company  responsible. ' 

In  Lehigh  Valley  R.  Co.  v,  Greiner,  113  Pa.  St.  600,  28  Am. 
&  Eng.  R.  Cas.  397,  it  is  said  :  "  Where  one  negligently  and 
without  excuse  places  himself  in  a  position  of  known  danger, 
and  thereby  suners  an  injury  at  the  hands  of  another,  either 
wholly  or  partially  by  means  of  his  own  act,  he  cannot  re- 
cover damages  for  the  injury  sustained.  The  contributory 
negligence  which  prevents  recovery  for  an  injury,  however^ 
must  be  such  as  co-operates  in  causing  the  injury,  and  with- 
out which  the  injury  would  not  have  nappened." 

In  Little  Rock  &  Ft.  S.  R.  Co.  v.  Miles,  (Ark.)  13  Am.  & 
Eng.  R.  Cas.  10,  it  is  said :  "  But  there  are  certain  portions 
of  every  railroad  train  which  are  so  obviously  dangerous 
for  a  passenger  to  occupy,  and  so  plainly  not  designed  for 
his  reception,  that  his  presence  there  will  constitute  neg- 
ligence as  a  matter  of  law,  and  preclude  him  from  claiming 
damages  for  injuries  received  while  in  such  position.  A 
passenger  who  voluntarily  and  unnecessarily  riaes  upon  the 
engine  or  the  tender,  or  upon  the  pilot  or  bumper  of^  the  lo- 
comotive, or  upon  the  top  of  a  car,  or  upon  the  platform,  can- 
not be  said  to  be  in  the  exercise  of  that  caution  and  discre- 
tion which  the  law  requires  of  all  persons  who  are  of  full  age, 
of  sound  mind,  and  ordinary  intelligence.    *    *    *." 

In  Flower  v.  Pennsylvania  R.  Co.,  69  Pa.  St.  210,  an  engine 
with  one  freight  caf  had  been  detached  from  a  train  and  was  • 
stopped  at  a  water-station.  The  fireman  requested  a  small 
boy,  standing  near,  to  put  in  the  hose  and  turn  on  the  water. 
While  he  was  clinging  on  the  tender  to  do  this,  the  other 
freight  cars  belonging  to  the  train  came  down  without  a 
brakeman,  and  struck  the  car  behind  the  tender.  The  boy 
fell  and  was  crushed  to  death.  The  court  held  that  the  com- 
pany owed  no  special  duty  to  the  boy,  saying :  "  The  case 
turns  wholly  on  the  effect  of  the  request  of  the  fireman,  who 
was  temporary  engineer.     Did  that  request  involve  the  com- 

Eany  in  the  consequences  ?  *  *  *  The  fireman,  through 
is  indolence  or  haste,  was  the  cause  of  the  boy's  loss  of  life. 
Unless  his  act  can  be  legally  attributed  to  the  company,  it  is 
equally  clear  the  company  was  not  the  cause  of  the  injury. 

A.  &  E.  R.  Cas.' 
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The  maxim,  qui  facit  per  alium  facit  per  se,  can  only  apply 
where  there  is  an  authority,  either  general  or  special.  It  is 
not  pretended  there  was  a  special  authority.  Was  there  a 
general  authority  which  would  comprehend  the  fireman's  re- 
quest to  the  boy  to  fill  the  engine  tank  with  water  ?  This 
seems  to  be  equally  plain  without  resorting  to  the  evidence 
given  that  engineers  are  not  permitted  to  receive  any  one 
on  the  engine  but  the  conductor  and  fireman  or  superintend- 
ent ;  that  it  is  the  duty  of  the  fireman  to  supply  tne  engine 
with  water ;  that  he  has  no  power  to  invite  others  to  do  it, 
and  can  leave  his  post  only  on  a  necessity." 

In  Baltimore  &  r.  R.  Co.  v,  Jones,  95  U.  S.  439,  Jones  was 
one  of  a  party  of  men  employed  by  a  railroad  company  in 
constructing  and  repairing  its  roadway.  They  were  usually 
conveyed  by  the  company  to  and  from  the  place  where  their 
services  were  required,  and  a  box-car  was  assigned  to  their 
use.  Mr.  Justice  Swayne,  delivering  the  opinion  of  the  court, 
said :  "  The  plaintiff  had  been  warned  against  riding  on  the 
pilot,  and  forbidden  to  do  so.  It  was  next  to  the  cow-catcher, 
and  obviously  a  place  of  peril,  especially  in  case  of  colli- 
sion. There  was  room  for  nim  in  the  box-car.  He  should 
have  taken  his  place  there.  He  could  have  got  into  the  box- 
car, in  as  little,  if  not  less,  time  than  it  took  to  climb  to 
the  pilot.  The  knowledge,  assent,  or  direction  of  the  com- 
pany's agents  as  to  what  ne  did  is  immaterial.  If  told  to  get 
on  anywhere,  that  the  train  was  late,  and  that  he  must  hurry, 
this  was  no  justification  for  taking  such  a  risk.  As  well  migfit 
he  have  obeyed  a  suggestion  to  ride  on  the  cow-catcher,  or 

tmt  himself  on  the  track  before  the  advancing  wheels  of  the 
ocomotive.  The  company,  though  bound  to  a  high  degree 
of  care,  did  not  insure  his  safety.  He  was  not  an  infant,  nor 
non  compos.  The  liability  of  the  company  was  conditioned* 
upon  the  exercise  of  reasonable  and  proper  care  and  caution 
on  his  part.  Without  the  latter  the  former  could  not  arise. 
He  ana  another  who  rode  beside  him  were  the  only  persons 
hurt  upon  the  train.  All  those  in  the  box-car,  where  he 
should  have  been,  were  uninjured.  He  would  have  escaped 
also  if  he  had  been  there.  His  injury  was  due  to  his  own 
recklessness  and  folly.  He.  was  himself  the  author  of  his 
misfortune.  This  is  shown  with  as  near  an  approach  to  a 
demonstration  as  anything  short  of  mathematics  will  per- 
mit." 

In  Georgia  Pac.  R.  Co.  v,  Propst,  83  Ala.  518,  it  was  de- 
cided that  **  a  railroad  company  is  liable,  as  principal,  for 
injuries  received  by  a  person  who  was  employed  by  the  con- 
ductor of  a  freight  tram  as  a  brakeman  during  the  trip,  while 
acting  under  the  orders  of  the  conductor  in  coupling  cars; 
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but  not  if  the  person  so  acting  and  injured  was  only  a  passen- 
ger who  was  not  employed  by  the  conductor,  nor  under  any 
obligation  to  obey  his  orders."  In  the  opinion  rendered  by 
Chiei  Justice  Stone  it  was  said  that,  "  So  far  as  this  count 
informs  us,  the  plaintiff  was  a  mere  passenger  on  the  train  ; 
and,  so  far  as  the  right  to  control  or  direct  the  movements 
of  the  plaintiff  is  shown  in  this  count,  the  .conductor  would 
have  had  as  much  authority  over  any  other  passenger,  or 
even  a  bystander,  as  he  had  over  him.  Such  order  or  di- 
rection as  averred  is  entirel)'  without  the  routine  of  the  con- 
ductor's duties." 

In  Georgia  Pac.  R.  Co.  v.  Propst,  85  Ala.  203,  38  Am.  & 
Eng.  R.  Cas.  1 1 ,  the  conductor  addressed  the  plaintiff  as  fol- 
lows :  "  Will,  come  here,  and  make  this  coupling  for  me,"  and 
the  plaintiff  was  injured  in  conforming  to  this  order  or  re- 

J[yest.  The^court  said  such  an  order  or  direction  could  not 
asten  a  liability  on  the  railroad  corporation.  See,  also,  Gil- 
liam V,  South  &  N.  Alabama  R.  Co.,  70  Ala.  268,  1 5  Am.  & 
En^.  R.  Cas.  138 ;  Howard  v,  Kansas  City,  F.  S.  &  G.  R.  Co., 
41  Kan.  403,  37  Am.  &  Eng.  R.  Cas.  552. 

We  are  referred  to  Indianapolis  &  St.  L.  R.  Co.  v,  Horst,  93 
U.  S.  291,  as  decisive  in  favor  of  the  recovery  of  the  plaintiff. 
That  case  decides  that  a  shipper  accompanying  his  stock  <Jn 
the  train  is  entitled  to  the  rignts  of  a  passenger,  but  in  many 
particulars  widely  differs  from  this,  in  that  case  the  shipper 
was  commanded  by  the  conductor  to  get  out  of  the  caboose, 
3nd  go  on  top  of  the  train,  because  the  caboose  was  about  to 
be  detached.  The  shipper  had  no  choice  but  to  obey,  or 
leave  his  stock  to  go  forward  without  any  one  to  accompany 
or  take  care  of  them.  In  this  case  there  was  a  caboose  ac- 
companying the  train,  where  the  plaintiff  might  have  ridden 
in  safety.  He  did  not  go  upon  the  top  of  the  train  to  accom- 
pany his  stock,  or  to  take  care  of  them.  He  went,  as  before 
stated,  merely  to  comply  with  the  order  or  request  of  the 
conductor  to  assist  in  signaling  the  train.  The  other  cases 
referred  to  by  the  plaintiff  are  not  contrary,  we  think,  to  the 
law  as  before  declared. 

In  answer  to  one  of  the  questions,  the  jurj^  stated  that  the 
plaintiff  was  not  "  guilty  of  negligence  in  going  on  top  of  the 
train  at  Eudora  just  prior  to  the  accident. '  This  finding  of 
the  jury,  however,  is  not  conclusive.  If  the  plaintiff's  evi- 
dence, with  all  the  legitimate  inferences  which  a  jury  might 
reasonably  draw  from  it,  is  insufficient  to  sustain  a  verdict  in 
his  favor,  so  that  a  verdict  for  the  plaintiff,  if  one  should  be 
returned,  would  be  set  set  aside,  the  court  may  properly  di- 
rect a  verdict  for  the  defendant  without  submitting  the  evi- 
dence to  the  jury.     In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Plunkett, 
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25  Kan.  188,  2  Am.  &  Engj.  R.  Cas.  127,  the  jury  found  that 
Plunkett,  at  the  time  of  his  injuries,  was  in  the  exercise  of 
reasonable  and  ordinary  care.  This  finding  was  not  consid- 
ered sufficient  to  authorize  the  verdict,  in  view  of  the  testi- 
mony and  the  other  findings.  Mr.  Justice  Valentine,. in  that 
case,  said :  **  If  the  findings  in  detail  contradict  the  general 
findings  we  may  order  the  verdict  to  be  rendered  in  accord- 
ance with  the  findings  in  detail,  and  wholly  ignore  the  gen- 
eral  findings.  For  instance,  where  a  question  of  negligence 
arises  in  the  case,  the  jury  cannot  be  allowed  to  say  conclu- 
sively, after  finding  certain  special  facts,  that  these  facts  con- 
stitute  negligence,  when  in  fact  and  manifestly  they  do  not 
constitute  negligence. 

Finally  it  is  claimed  that,  although  Lindley  might  have 
been  guilty  of  contributory  negligence,  he  is  entitled  to  re- 
cover because  the  conductor  and  engineer  of  the 
eroMB«9ii-  railroad  company  were  guilty  of  gross  negligence, 
deawr*^'*  Neither  the  findings  of  the  jury  nor  the  testi- 
mony introduced  in  the  case  establish  that  the 
company  or  any  employe  was  guilty  of  such  gross  negligence 
as  amounted  to  wantonness.  Southern  Kansas  R.  Co.  t\  Kice, 
38  Kan.  308,  34  Am.  4S:  Eng.  R.  Cas.  316;  Kansas  Pac.  R.  Co. 
z'*  Whipple,  39  Kan.  531,  37  Am.  &  Eng.  R.  Cas.  320.  Allen, 
the  engineer,  testified  that  the  fireman  signaled  him  to  stop. 
Bradshaw,  the  fireman,  testified  that  Guy,  the  head  brake- 
man,  signaled  him.  The  jury  found  that  the  engineer  did 
not  see  the  plaintiff  on  top  of  the  train  just  prior  to  the  acci- 
dent, therefore  he  was  not  actuated  either  by  gross  negli- 
gence or  malice  towards  him  or  any  one  else.  The  conduct- 
or did  not  give  the  engineer  the  signal  to  move  forward. 
The  jury,  in  returning  their  answers  about  the  negligence  of 
the  employes  of  the  train,  found  as  follows :  "  Were  any  of  the 
men  who  were  running  or  operating  the  train  guilty  of  any  neg- 
ligence at  the  time  of  the  accident?  If  yes,  in  what  did  it  con- 
sist?  Answer.  Yes  :  in  the  hurried  manner  in  which  the  em- 
ployes of  the  train  managed  the  same.  Question.  Did  the 
engineer  who  was  operating  the  engine  at  the  time  of  the  ac- 
cident to  the  plaintiff,  and  just  prior  thereto,  use  ordinary 
care  in  handling  the  engine  ?  A.  No."  These  answers  do  not 
tend  to  show  malice  or  gross  negligence.  The  judgment  of 
the  district  court  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial ;  all  the  justices  concurring. 

Contributory  NegU|;ence — Drover  Travelling  upon  Top  of  Train. — See  Lit-- 
tie  Rock  &  Ft.  S.  R.  Co.  v.  Miles  (Ark.),  13  Am.  &  Eng.  R.  Cas.  10. 
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{Texas  Supreme  Courts  November  5,  1889.) 

Passenger — Personal  Injuries — Drover — Pleadingt — Where  plaintiff  sues 
to  recover  damages  for  injuries  sustained  by  him  while  travelling  in  charge 
of  cattle,  and  the  petition  alleges  that  having  left  the  caboose  for  the  pur- 
pose of  attending  to  his  cattle,  the  train  started  without  notice  to  him  and 
he  was  compelled  to  get  upon  the  top  of  a  car ;  that  he  sat  down  upon  the 
car ;  and  that  upon  the  invitation  of  the  conductor  he  started  towards  the 
caboose,  and  in  attempting  to  enter  the  caboose  from  the  top  was  struck 
by  a  water  pipe,  the  averments  in  the  petition  as  to  the  reason  why  he  went 
on  the  top  of  the  train  and  that  he  entered  the  caboose  at  the  request  of 
the  conductor,  are  not  open  to  exception. 

Same — Evidence — Opinion  that  Injury  Permanent. — In  an  action  for  per- 
sonal injuries,  the  opinion  of  a  witness  who  attended  the  plaintiff,  that  his 
injuries  are  permanent,  is  admissible  although  two  years  have  elapsed  since 
the  time  of  the  accident. 

Same — Contributory  Negligence — Evidence. — Evidence  that  plaintiff  who 
was  travelling  with  cattle  and  had  got  upon  the  top  of  the  train,  proceeded 
to  the  caboose  at  the  request  of  the  conductor  in  order  to  sign  a  statement 
that  the  cattle  were  in  good  order  at  the  end  of  the  defendant's  line  which 
they  were  then  nearing,  is  admissible  as  bearing  upon  the  question  of  the 
plaintiff's  contributory  negligence  in  attempting  to  enter  the  caboose  from 
the  top. 

Sama — Drover — Notice  of  Starting  of  Train.— Where  a  i)erson  in  charge  of 
cattle  leaves  the  caboose  for  the  purpose  of  attending  to  them  and  gets 
upon  the  top  of  the  train  upon  its  starting,  evidence  that  no  notice  of 
the  starting  of  the  tram  was  given  to  him  is  admissible  in  an  action  for 
damages. 

Same— Evidence— Position  of  Water  Pipe. — Where  plaintiff  was  injured 
while  upon  the  top  of  a  car  by  being  struck  by  the  pipe  of  a  water  tank,  he 
mav  state  in  his  evidence  the  position  of  the  water  pipe  when  it  struck  him, 
and  that  it  could  not  have  struck  him  had  it  been  placed  in  its  usual  posi- 
tion, when  not  used  for  supplying  the  tender. 

Same — Entering  Caboose  from  Top. — Where  the  evidence  shows  that  a 
person  in  chaise  of  cattle  attempted  to  enter  the  caboose  from  the  top  at 
the  place  fixed  for  employes  to  enter,  and  there  was  no  evidence  tending 
to  show  that  it  was  obviously  dangerous  so  to  enter,  nor  that  plaintiff  was 
aegli^nt  in  the  manner  of  his  attempt  to  enter,  a  verdict  in  his  favor  is 
sumciently  supported  by  the  evidence. 

Appeal  from  District  Court,  Tarrant  County. 
Finch  &  T/iompson  for  appellant. 
Wynne  &  Stedman  for  appellee. 

Stayton,  C.  J.— Appellee  brought  this  action  to  recover 
damages  for  an  injury  alleged  to  have  been  received  by  him 
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through  negligence  of  the  employes  of  appellant  while  trav- 
elling on  its  train,  attendfing  to  cattle  he  had  shipped. 
coapuiBt.  jj^^  contract  provided  that  he  shouici  take  care 
of  his  own  cattle  while  in  transit ;  and  his  proper  place  while 
the  train  was  in  motion  was  shown  to  be  in  the  caboose,  which 
was  the  rear  car  in  a  long  train.  The  injury  occurred  while 
he  was  on  the  top  of  the  cars ;  and,  no  doubt  for  the  purpose 
of  relieving  himself  from  the  charge  of  contributory  negli- 
gence, he  alleged :  "  That  on  the  28th  day  of  June^  1886,  dur- 
mg  the  transportation  of  said  cattle  from  Hodge  station  to 
Chicago,  and  when  the  train  on  which  said  plaintiff  and  said 
cattle  were  being  conveyed  had  reached  Missouri  river,  on 
defendant's  line  of  railway,  said  train  stopped  at  said  Missouri 
river  for  the  purpose  of  taking  water.  That,  when  said  train 
stopped  for  said  purpose,  plaintiff,  as  is  customary  when  cattle 
trains  so  stop,  ^ot  out  ot  the  caboose  of  said  train,  for  the 
purpose  of  punching  up  said  cattle  with  a  prod  ;  and  that,  soon 
after  he  had  gotton  out  of  said  caboose  for  said  purpose,  said 
train  suddenly  started,  without  giving  him  sufficient  notice 
to  enable  him  to  re-enter  the  caboose,  and  he  was  compelled 
to  climb  up  on  the  train,  rather  than  be  left  behind.  That, 
after  having  climbed  up  on  said  car,  plaintiff  sat  down  on  the 
top  of  said  car ;  and  that,  after  having  sat  there  for  a  few  min- 
utes, upon  invitation  of  the  conductor  in  charge  of  said  train, 
he  started  towards  the  caboose.  That  he  reached  the  cupola 
of  the  caboose  in  safety,  and  proceeded  to  enter  the  door  of 
the  cupola,  with  the  view  of  descending  the  steps  leading  into 
the  caboose.  In  order  to  safely  enter  said  cupola,  and  get  on 
the  steps  leading  into  the  caboose  below,  plamtiff,  with  both 
hands,  seized  an  iron  rod  provided  for  the  purpose,  above  the 
door,  to  turn  around ;  that  being  the  customary  and  proper 
manner  of  getting  into  the  cupola,  and  descending  into  the 
caboose  from  the  outside.  That,  as  plaintiff  was  in  the  act  of 
entering  the  cupola  and  descending  into  the  caboose,  having 
turned  around,  as  aforesaid,  he  was  stricken  in  the  breast  with 
a  large  water  pipe,  then  and  there  attached  to  a  water  tank, 
known  as  *  Burton  Water  Tank,'  on  defendant's  railwa3\"  He 
then  alleged  the  nature  and  extent  of  his  injury. 

Exceptions  were  filed  to  so  much  of  the  petition  as  alleged 
piMdioff-  ^^^y  ^^  went  on  top  of  a  car  rather  than  the  ca- 
BeMonsfbr  boosc,  and  that  he  went  to  and  was  entering  the 
going  on  top  caboose  from  the  top  of  the  car  at  the  request  of 
ofcar.  |.j^g  conductor.     The  court  overruled  the  excep- 

tions, and  in  this  there  was  no  error. 

A  physician  who  attended  him  while  under  treatment  for 
the  injuries,  about  two  years  having  elapsed,  testified  to  the 
nature  and  extent  of  his  injuries,  and  gave  it  as  his  opinion 
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that  they  were  permanent.     This  evidence  was  objected  to  on 
the  ground  that  too  g'reat  a  length  of  time  had 
elapsed,  between  the  time  of  the  injury  and  the  time  ■▼**•»«•  •■  *• 
the  testimony  was  given  for  the  physician  to  have  uMof uji^*^ 
sufficient  knowledge  to  give  an  opinion.    It  was  not  riM. 
necessary,  to  entitle  the  opinion  of  the  physician 
to  admission,  that  he  should  have  examined  appellee  recently ; 
and  he  could  as  well  form  such  an  opinion  from  what  he  saw 
soon  after  the  injury  was  inflicted  as  from  recent  observatioiu 
An  opinion  formed  irom  a  recent  examination  might  be  of  more 
value  than  one  formed  from  an  examination  two  years  before 
he  testified  by  deposition,  but  this  would  not  affect  the  ad- 
missibility of  the  evidence. 

There  was  evidence  admitted  to  show  that  after  appellee 
reached  the  car  top,  and  was  sitting  down,  the  conductor, 
while  the  train  was  in  motion,  sent  a  request  to  him 
to  come  to  the  caboose  in  order  to  sign  a  statement     co»*«tort 
that  the  cattle  were  in  good  order  at  the  end  of  ap-     ||2w  to^ 
pellant's  line,  which  they  were  then   nearing,  as     kooM. 
evidence  that  appellant  had   complied   with   the 
shipping  contract — the  cattle  soon  to  pass  into  the  hands  of 
anotner  carrier.     This  evidence  was  objected  to,  but  we  do 
not  see  that  it  was  error  to  receive  it.     It  had  some  bearing 
on  the  question  of  contributory  negligence,  but  would  not  re- 
lieve appellant  if  the  act  which  he  did  at  request  of  conductor 
was  one  obviously  dangerous,  if  done  in  the  exercise  of  proper 
care. 

It  is  claimed  that  the  court  should  not  have  admitted  evi- 
dence to  show  that  no  notice  of  the  movement  of  the  train 
was  given  to  enable  appellee  to  reach  the  caboose 
before  the  train  started.  It  appears  to  have  been  JJlrUii*'  f 
usual  and  proper  for  appellee  to  alight  from  the  tnin."'  * 
train  when  it  stopped,  to  look  after  his  cattle  ;  that 
he  did  so ;  that  his  cattle  were  in  cars  near  the  center  of  the 
train,  which  at  first  moved  slowly,  but  would  probably  so  ac- 
celerate its  speed  before  the  caboose  reached  him  as  to  make 
it  unsafe  to  attempt  to  board  it,  while  he  might  safely  board 
the  car  which  he  did  ;  that  he  was  under  obligation  to  be  with, 
and  attend  to,  his  cattle.  Under  this  state  offsets,  we  are  not 
prepared  to  say,  as  matter  of  law,  that  notice  was  not  required 
to  be  given  before  the  train  moved.  If,  by  the  failure  of  ap- 
pellant to  exercise  proper  care,  appellee  was  put  to  his  elec- 
tion to  go  on  top  01  a  car  or  to  be  separated  from  his  cattle, 
we  are  not  prepared  to  sav  that  it  was  not  proper  to  show  the 
facts  which  forced  such  election  upon  him,  with  a  view  to  re* 
lieve  him  from  the  charge  of  contributory  negligence  in  reU 
erence  to  a  matter  having  a  remote  bearing  on  the  accident 
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It  certainly  was  proper  for  appellee  to  state  the  position  of  the 
water  pipe  when  it  struck  him  ;  and  it  was  not  error 
y^'  to  permit  him  to  state  that  it  could  not  have  struck 
him,  had  it  been  placed  in  its  usual  position  when 
not  used  to  conduct  water  from  the  water  tank  to  a  tender. 
The  court  correctly  instructed  the  jury  as  to  the  degree  of 
care  necessary  to  be  used  by  appellant  to  relieve  it  from  lia- 
bility for  an  injury  to  appellee  while  a  passenger,  and  also  as 
to  the  effect  which  the  failure  of  appellee  to  use  due  care  would 
have  upon  his  right  to  recover,  and  did  not  err  in  refusing^  to 
give  the  several  charges  asked  by  appellant,  and  referred  to 
m  assignments  of  error.  All  but  one  of  these  charges  were 
either  erroneous  or  misleading ;  and  the  one  presented  noth- 
ing not  substantially  given  in  the  main  charge,  in  language 
clear  and  appropriate.  The  charges  of  the  court,  given  at 
request  of  appellee,  did  not  assume  that  the  failure  of  the  con- 
ductor to  give  some  signal  before  starting  the  train  was  neg- 
ligence, but  left  the  jury  free  to  determine  whether,  under 
all  the  facts  in  evidence,  the  injury  resulted  through  the  want 
of  due  care  on  the  part  of  the  servants  of  appellant.  Nor  did 
the  charges  tend  to  induce  the  jury  to  believe  that  the  failure 
to  give  such  notice  was  the  proximate  cause  of  the  injury. 
In  the  main  charge  the  court  had  instructed  the  jury  that  ap- 
pellant  would  be  liable  only  in  the  event  of  such  negligence 
on  its  part  as  was  the  proximate  cause  of  the  injury ;  and, 
further,  that,  even  if  such  negligence  existed,  that  would  not 
entitle  appellant  to  recover,  if  he  was  guilty  of  contributory 
negligence.  The  charge  also  informed  the  jury  what  was 
meant  by  **  proximate  cause,**  and  defined  the  term  "  contrib- 
utory negligence."  The  starting  of  the  train  without  notice 
had  but  a  remote  bearing  on  any  question  involved  in  the  case, 
but  it  was  a  fact  which  might  be  looked  to  in  determining 
whether  appellee  was  guilty  of  contributory  negligence  in 
being  on  the  car  top,  and  especially  so  when  it  was  contended 
that  appellant  owed  him  no  duty  when  outside  of  the  caboose. 
The  court,  with  propriety,  might  have  refused  to  give  the 
charges  complained  of,  after  giving  the  main  charge  ;  but  the 
giving  of  them  furnishes  no  ground  for  reversal,  as  they  were 
neither  erroneous  nor  misleading. 

It  is  contended  that  the  verdict  of  the  jury  is  contrary  to 
the  evidence,  in  that  the  evidence  clearly  showed  that  ap- 
pellee failed  to  use  due  care  in  attempting  to  enter 
D«e  ears  u  ^hc  caboose  f rom  its  top.  The  evidence  shows  that 
Jjjj^  ^  appellee  was  attempting  to  enter  the  caboose  at  the 
place  fixed  for  employes  to  enter  from  the  top; 
and  there  is  no  evidence  tending  to  show  that  it  was  obviously 
dangerous  so  to  enter,  nor  that  appellee  was  negligent  in  the 


VOL.  41]      PASSENGER — TRAVELLING  ON  PLATFORM.  89 

manner  of  his  attempt  to  enter.  The  injury  did  not  occur  by 
reason  of  any  danger  necessarily  attendfing  an  attempt  to  en- 
ter the  car  from  above ;  nor,  so  far  as  the  evidence  shows, 
from  the  negligent  manner  in  which  the  entry  was  attempted, 
but  from  the  water  pipe,  which  overhung  the  top  of  the  cars ; 
which  it  would  not  nave  done  had  it  been  in  its  proper  posi- 
tion. Whether  appellee  ought  to  have  seen  it  and  protected 
himself  from  injury  from  it,  was  a  question  for  the  jury. 

The  verdict  seems  large ;  but,  looking  to  the  nature  of  the 
injuries  shown  to  have  been  received  by  appellee,  we  cannot 
say  that  the  damages  are  excessive.  There  is  no  error  in  the 
juagment,  and  it  will  be  affirmed. 


Louisville  &  Nashville  R.  Co. 

V. 
BiSCH. 
{Indiana  Supreme  Court,  November  i,  1889.) 

Pastengtr— Contributory  Negligence— Travelling  on  Platform  of  Freight 
Train. — A  passenger  who  remains  on  the  platform  of  a  car  at  the  rear  end 
of  a  long  train  of  freight  cars  after  warning  to  leave  it,  voluntarily  occupies 
a  place  of  danger  and  assumes  the  risk  of  injury  from  the  jerking  of  the 
train  in  starting. 

Appeal  from  Circuit  Court,  Warrick  County. 

Action  by  Victor  Bisch  against  the  Louisville  &  Nashville 
R-  Co.  to  recover  damages  for  personal  injuries  received 
whilst  a  passenger  upon  one  of  defendant's  freight  trains. 
Defendant  appeals  from  a  judgment  for  the  plaintiflF. 

James  M.  Shackelford  and  5.  B.  Vance  for  appellant. 

Denby  &  Kumler  and  Gilchrist  &  DeBruler  for  appellee. 

Elliott,  C.  J. — The  appellee  entered  a  car  at  the  rear  end 
of  a  freight  train  standing  on  the  appellant's  track.  He  right- 
f ull)r  entered  the  car  as  a  passenger.  After  remain- 
ing in  the  car  a  short  time  he  walked  out  upon  the  *'***'" 
rear  platform,  and  while  standing  there  the  train  was  started 
with  a  sudden  jerk,  and  he  was  thrown  to  the  ground  and  in- 
jured. There  is  evidence  tending  to  prove  that  he  was  re- 
quested by  the  appellant's  employes  to  leave  the  platform, 
and  enter  the  car,  and  that  he  disregarded  this  request  or 
order,  and  remained  on  the  platform.  The  evidence  also 
shows  that  there  were  from  15  to  20  freight  cars  attached  to 
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the  locomotive,  and  there  was  much  evidence  to  the  effect 
that  because  of  the  slack  between  the  cars  a  freight  train  can- 
not be  started  without  a  jerk.  The  appellee  in  his  testimony 
says :  "  I  knew  freight  trains  did  not  eo  so  smoothly  as  a  pas- 
senger train.  If  there  had  been  no  slack,  there  would  have 
been  no  jerk."  The  court  instructed  the  jury  that  unless  the 
plaintiff  proved  that  he  was  not  guilty  of  contributory  negli- 
gence there  could  be  no  recovery,  but  there  were  no  instruc- 
tions defining  **  contributory  negligence ;"  for  all  the  instruc- 
tions upon  this  subject  were  expressed  in  general  terms. 

One  of  the  instructions  given  by  the  court  reads  thus  : 
"  Even  if  the  jury  find  from  the  evidence  that  the  plaintiff  had 

been  warned  against  standing  on  the  platform,  and 
AM«MpUoB«f  ha^j  been  directed  to  ^o  inside,  and  had  disobeyed 
duliU'^oB  put-  ^^  instruction,  still  if  the  jury  also  believe  from 
fbrM.  the  evidence  that  the  conductor  of  the  train,  at  the 

moment  of  giving  the  signal  to  start,  actually  saw 
the  plaintiff  on  the  rear  platform  01  the  caboose,  in  the  act  of 
entering  or  attempting  to  enter  the  caboose,  and  knew  that 
he  was  m  a  dangerous  position,  and  gave  the  signal  to  start 
while  the  plaintiff  was  in  that  position,  and  without  giving 
him  a  reasonable  time  to  enter,  and  that  by  a  sudden  jerk  in 
starting  the  cars  the  plaintiff  was  thrown  to  the  ground  and 
injured,  then  the  jury  should  find  for  the  plaintiff.'*  This 
instruction  cannot  be  rescued  from  condemnation.  Leaving 
out  of  consideration  minor  matters  of  objection,  and  placing 
our  decision  upon  broad  grounds,  we  adjudge  that  the  in- 
struction is  so  radically  wrong  as  to  compel  a  reversal  of  the 
judgment.  The  plaintiff  by  refusing  obedience  to  the  direc- 
tions given  him,  and  by  voluntarily  remaining  in  a  place  of 
danger  after  warning,  assumed  the  risk  of  injury.^  The  case, 
as  it  appears  in  the  hypothesis  on  which  the  instruction  pro- 
ceeds, is  a  stronger  one  than  the  ordinary  case  of  contributory 
negligence  ;  for  the  plaintiff  did  more  than  carelessly  seek  and 
remain  in  a  place  of  danger,  for  he  remained  there  in  disobe- 
dience of  directions  given  him,  and  despite  the  warnings  which 
he  received.  He  in  fact  assented  to  the  injury.  The  case 
goes  beyond  the  operation  of  the  rule  on  the  subject  of  con- 
tributory negligence,  and  comes  within  the  scope  of  the  maxim, 
volenti  non  fit  injuria.  Around  the  central  proposition  that 
the  plaintiff  voluntarily  assumed  the  risk  by  remaining  in  a 
place  of  danger,  in  disobedience  of  directions  and  warnings, 
may  be  grouped  various  subsidiary  doctrines,  which  fortify 
ana  strengthen  it.  A  passenger  is  justified,  as  a  general  rule, 
in  obeying  the  direction  of  tne  employes  of  the  carrier,  and 
if  he  receives  injury  in  obeying  them  the  carrier  is  liable,  even 
if  it  appears  that  if  he  had  not  obeyed  he  would  have  escaped 
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injury.  Cincinnati,  H.  &  I.  R.  Co.  v.  Carper,  112  Ind.  26-29, 
31  Am.  8l  Eng.  R.  Cas.  36;  Louisville  &  N.  R.  Co.  v.  Kelly, 
92  Ind.  371,  13  Am.  &  Eng.  R.  Cas.  i  ;  Terre  Haute  &  1.  R.  Co. 
V.  Buck,  96  Ind.  346,  18  Am.  &  Eng.  R.  Cas.  234;  Lake  Erie 
&  W.  R.  Co.  V.  Fix,  88  Ind.  381,  11  Am.  &  Eng.  R.  Cas.  109; 
Pennsylvania  Co.  v.  Hoagland,  78  Ind.  203,  3  Am.  &  Eng.  R. 
Cas.  436;  Pool  V.  Chicago,  M.  &  St.  P.  R.  Co.,  53  Wis.  657,  3 
Am.  &  Eng.  R.  Cas.  332 ;  Hanson  2/.  Mansfield  R.  &  Transp. 
Co.,  38  La.  Ann.  1 1 1 ;  Filer  v.  New  York  R.  Co.,  59  N.  Y.  35 1; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v,  Cantrell,  37  Ark.  519,  8  Am.  & 
Eng.  R.  Cas.  198;  Fowler  t/.  Baltimore  &  O.  R.  Co.,  18  W. 
Va.  579,  8  Am.  &  Eng.  R.  Cas.  480;  Hickey  v.  Boston  &  L. 
R.  Co.,  14  Allen  (Mass.),  429 ;  Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  St.  147;  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U. 
S.  291 ;  Lake  Shore  &  M.  S.  R.  Co.  \v.  Brown,  123  111.  162,  31 
Am.  &  Eng.  R.  Cas.  61.  ^ 

If  the  passenger  may  safely  obey  such  directions,  it  must 
be  for  the  reason  that  it  is  his  duty  to  do  so,  and  it  follows 
that  if  he  refuses  to  do  so  he  is  guilty  of  a  breach 
of  duty.  One  who  is  himself  guilty  of  a  breach  of  '^JT**!}'* 
duty,  and  wrongfully  remains  m  a  place  of  danger,  \^l^  '**' 
cannot  recover  if  that  wrong  was  the  proximate 
cause  of  his  injury,  although  another  may  have  also  been  in 
fault.  To  authorize  a  recovery  the  case  must  be  one  "  of  un- 
mixed negligence."  This  case  strikingly  illustrates  this  rule, 
for  had  the  plaintiff  entered  the  car,  as  it  was  his  duty  to  do, 
the  injury  wonld  not  have  befallen  him.  Clearly,  then,  his 
own  wrong  was  the  proximate  cause  of  his  misfortune.  Sul- 
livan V.  Philadelphia  &  R.  R.  Co.,  30  Pa.  St.  234.  Not  only 
did  the  plaintiff,  upon  the  theory  on  which  the  instruction  is 
constructed,  disobey  a  direction  given  him,  but  he  remained 
in  a  place  of  danger  where  he  ought  not  to  have  remained, 
even  if  he  had  not  been  warned  and  directed  to  leave  it. 
There  are  very  many  decisions  which  affirm  that  one  who 
remains  on  the  platform  of  a  train  about  to  move,  or  which 
is  in  motion,  although  it  is  a  regular  passeng^er  train,  is,  in  the 
absence  of  explanatory  circumstances,  guilty  of  such  negli- 
gence  as  will  bar  a  recovery.  Secor  v.  Toledo,  P.  &  W.  R. 
Co.,  10  Fed.  Re^.  15,  6  Am.  &  Eng.  R.  Cas.  616 ;  Blodgett  v, 
Bartlett,  50  Ga.  353 ;  Camden  &  A.  R.  Co.  v,  Hoosey,  99  Pa. 
St.  492,  6  Am.  &  Eng.  R.  Cas.  454 ;  Hickey  v.  Boston  &  L.  R. 
Co.,  14  Allen  (Mass.),  429 ;  Willis  v.  Long  Island  R.  Co.  34  N. 
Y.  670 ;  Smotherman  v,  St.  Louis,  I.  M.  &  S.  R.  Co.  29  Mo. 
App.  265.  But  we  do  not  decide  whether  these  decisions  de- 
clare the  law  correctly  or  not.  It  is  sufficient  for  our  purpose 
and  for  this  case  to  affirm  that  a  passenger  who  remains  on 
the  platform  of  a  car  at  the  rear  end  of  a  long  train  of  freight 
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cars,  after  warning  to  leave  it  does  voluntarily  occupy  a  place 
oi  danger. 

We  confine  our  decision  to  the  case  of  one  riding  on  a  freight 
train,  since  that  is  all  the  case  presented  by  the  record  re- 
quires. There  is,  it  is  our  duty  to  say,  a  dinerence  between 
freight  trains  and  regular  passenger  trains.  Passengers  as- 
sume the  risks  incident  to  the  means  of  transportation  they 
adopt,  and  one  who  takes  passage  on  a  freight  train,  although 
it  has  a  caboose  attached  for  the  transportation  of  passengers, 
must  take  notice  of  the  character  of  the  train,  and  use  such 
ordinary  care  to  avoid  injury  as  the  nature  of  the  mode  of 
transportation  renders  prudent.  Woolery  v.  Louisville,  N. 
A.  &  E.  R.  Co.,  107  Ind.  381,  27  Am.  &  Eng.  R.  Cas.  210; 
Wallace  v.  Western  N.  Car.  R.  Co.,  98  N.  Car.  494,  34  Am.  & 
Eng.  R.  Cas.  553 ;  Harris  v.  Hannibal  &  St.  J.  R.  Co.,  89  Mo. 
233;  27  Am.  &  Eng.  R.  Cas.  216;  Murch  v.  Concord  R.  Co., 
29  N.  H.  9;  Galena  &  C.  U.  R.  Co.  v.  Fay,  16  III.  558.  One 
01  the  risks  which  ordinary  prudence  requires  a  passenger  on 
the  caboose  of  a  freight  train  to  guard  against  is  that  arising 
from  the  sudden  jerk  of  the  train  on  starting,  resulting  from 
the  taking  up  of  tne  slack  between  the  cars.  This  is  a  matter 
of  common  knowledge  of  which  an  adult  h^s  no  right  to  be 
ignorant,  and  with  this  knowledge  he  has  no  right  to  put  him- 
self in  a  position  where  it  is  probable  that  he  will  be  thrown 
from  the  car  when  the  train  is  put  in  motion.  In  this  instance, 
the  plaintiff,  having  remained  in  such  a  position,  heedless  of 
warning  and  in  disobedience  of  instructions,  has  no  cause  of 
action.  In  assuming  that  upon  the  hypothetical  case  stated 
in  the  instruction  he  might  recover,  notwithstanding  his  own 
wrong,  a  fatal  error  was  committed.    Judgment  reversed. 

Contributory  Negligence — TravelFing  on  Platform. — See  Alabama  G.  S.  R. 
Co.  z/.  Hawk  (AlaX  18  Am.  &  Eng.  R.  Cas.  194,  note  201 ;  Indiana  B.  & 
W.  R.  Co,  z/.  Burdge  (Ind.),  18  Id,  192;  Wood  v.  Lake  Shore  &  M.  S.  R. 
Co.  (Mich.),  8  Id,  478 ;  Camden  &  A.  R.  Co.  v.  Hoosey  (Pa.),  6  Id,  454.  note 
460;  note  II  Id.  27. 
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LUSBY 

V. 

Atchison,  Topeka  &  Santa  Fe  R.  Co. 

(U.  S.  Circuit  Court,  D.  Colorado,  January  21,  1890.) 

Passenger  on  Freight  Train — injuries — Weight  of  Evidencet — Where  plaint- 
iff who  was  injured  while  a  passenger  on  a  freight  train  testifies  that  as  the 
train  neared  the  station  he  arose  to  look  out,  when  a  sudden  jerk  threw 
him  down,  and  that  he  lay  in  the  caboose  In  pain  whilst  switching  was 
going  on  at  the  station,  and  the  defendant's  witnesses  testify  that  the  in- 
jury occurred  as  the  train  was  preparing  to  leave  the  station,  and  not  whilst 
it  was  approaching  it,  a  verdict  for  the  plaintilT  will  not  be  set  aside,  the 
weight  of  the  evidence  and  credibility  of  the  witnesses  being  for  the  jury. 

8ame<— Contributory  Negligence — Rising  to  Look  Out. — The  question 
whether  a  passenger  in  the  caboose  of  a  freight  train  is  guilty  of  negligence 
contributing  to  his  injuries  by  rising  to  look  out  upon  approaching  a  sta- 
tion is  for  the  jury. 

At  Law.    On  motion  for  new  trial. 

Peterson  &  Thomas  for  plaintiff. 

C,  E.  Gast  and  Wells,  McNeal  &  Taylor  for  defendant. 

Phillips,  J. — This  is  an  action  for  personal  injuries  sus- 
tained by  the  plaintiff  while  a  passenger  on  one  of  defendant's 
freight  trains  running  from  Pueblo,  Colo.,  to  the  town  of 
Coolidge,  in  the  state  of  Kansas.  The  case  was  tried  by  a 
jury,  .before  HalletTj  J.  Verdict  for  plaintiff.  The  case 
now  stands  on  motion  for  new  trial;  and,  by  request  of 
Judge  Hallett,  I  sat  with  him  on  the  hearing  of  this  mo- 
tion. Not  having  time  and  opportunity,  while  holding  court 
at  Denver,  to  confer  with  him  respectmg  the  motion,  at  his 
request  I  submit  for  his  consideration  the  views  entertained 
by  me  respecting  the  merits  of  the  motion. 

The  facts  of  the  case,  about  which  there  is  little  contro- 
versy, are,  briefly,  as  follows:  The  plaintiff,  aged  about  60 
years,  had  some  time  prior  to  the  accident  been  in  ^ 

defendant's  employ  at  its  train  yards  at  Pueblo  as  ** 

a  machinist,  and  had  thereby  become  acquainted  with  the 
conductor  and  trainmen  in  charge  of  the  freight  train  in 

auestion.  He  was  not,  however,  so  in  the  employ  of  the 
efendant  at  the  time  of  the  injury.  On  the  12th  day  of 
July,  1885,  it  being  Sunday,  he  applied  to  the  conductor 
in  charge  of  a  freight  train  on  defendant's  road  to  be  car- 
ried as  a  "  dead-head  "  from  Pueblo  to  Coolidge,  and  was 
admitted   by  the  conductor  as  a  passenger  on  this  train. 
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The  evidence  showed  that  defendant  was  in  the  habit  ol 
carrying  passengers  in  the  caboose  usually  attached  to 
such  freignt  trains.  This  freight  train  was  composed  of 
about  46  freight  cars  with  air  brake  appliances  connected 
with  only  a  small  portion  of  the  front  cars.  On  the  other 
cars  there  were  the  customary  hand-brakes,  and  there  were 
brakemen  for  their  operation.  There  was  one  other  passen- 
ger in  the  caboose  with  the  plaintiff.  The  plaintiff's  testi- 
mony, in  substance,  was  that,  as  this  train  approached  the 
railroad  station  called  Blackwell,  the  cars  whistled  the  usual 
signal  for  approaching  a  railroad  station  ;  whereupon  the 
plaintiff   left  nis  seat,  and  started  to  the  rear  door  of  the 

*  caboose,  for  the  purpose  of  looking  out  to  see  the  station  or 
town  which  they  were  approaching.  Just  as  he  had  gotten 
upon  his  feet,  and  started  towards  the  door,  the  car  made  a 
sudden  and  violent  stop,  which  threw  him  backward,  in  the 
direction  the  car  was  going,  with  such  violence  as  to  carry 
him  several  feet,  and  falling  in  the  door  of  the  partition  sef>- 
arating  the  front  and  rear  parts  of  the  caboose.  The  fall  was 
so  violent  as  to  dislocate  his  hip,  and  cause  great,  if  not  per- 
manent injury.  The  evidence  on  the  part  of  the  defenoant 
tended  to  show  that  this  accident  occurred  after  the  train 
had  gone  into  the  station  and  stopped,  and  done  some  switch- 
ing, taking  on  another  freight^ar,  and  occurred  just  as  the 
train  started  out  of  the  station,  and  that  the  sudden  jerking 
resulted  from  the  fact  that  the  brakes  were  fastened  upon 
the  tender;  that  is,  the  air  in  some  way,  from  exclusion  by 
pressure  in  the  cylinder,  had  fastened  the  brakes  upon  the 
wheels,  and  the  engineer  stopped  for  the  purpose  of  taking 
them  off.  The  engineer  testified  that  it  was  necessary  to 
stop  suddenly  for  that  purpose.  On  this  latter  branch  of 
the  case,  the  court  in  its  charge  to  the  Jury  instructed  that  if 
the  injury  occurred  at  this  point,  and  under  such  circum- 
stances, — that  is,  if  it  was  necessary,  in  the  judgment  of  the 
engineer  thus  to  suddenly  stop  andf  unfasten  the  brakes  from 
the  wheels — the  plaintiff  could  not  recover. 

Counsel  for  defendant,  on  the  hearing  of  the  motion  for  a 
new  trial,  insist  upon  two  propositions  as  the  basis  of  its 
application  for  rehearing:  /7>j/,that  the  weight  of  evidence 
is  so  overwhelmingly  in  favor  of  ^  the  proposition  that  the 
injury   occurred,  not   as   they   approacned  the   station,   as 

(Claimed  by  the  plaintiff,  but  just  as  they  were  preparing  to 
leave  the  station,  and  in  the  n\anner  testified  to  on  behalf  of 
defendant,  that  the  court  ought  not  to  permit  the  verdict  to 
stand;  and,  seco?tdy  that  the  plaintiff's  own  evidence  shows 
that  he  was  guilty  of  such  contributory  negligence  on  his 
part  that  he  ought  not  to  recover. 


VOL.  41]  PASSENGERS  ON  FREIGHT  TRAINS.  95 

Upon  a  careful  reading  of  all  the  testimony,  as  taken  at 
the  trial  by  the  stenog^rapher,  1  cannot  see  that  the  court 
would  have  been  justifiea  in  taking  the  case  from 
the  jury  on  the  first  proposition.  Certainly,  when  ^*»*«  •'•<>■ 
the  plaintiff  rested,  there  was  not  such  evidence  ijjj^i^ofi 
of  this  fact  as  would  have  justified  its  withdrawal  teiUMony. 
from  the  jury.  The  general  rule  of  practice  is 
that  the  court  may  take  the  case  from  the  jury  at  the  conclu- 
sion of  the  plaintiff's  evidence,  when,  in  its  opinion,  admit- 
ting the  evidence  to  be  true,  no  cause  of  action  is  shown ; 
but,  when  the  failure  of  the  plaintiff's  case  is  made  to  depend 
upon  the  defendant's  evidence,  its  credibility,  weight,  and 
probative  force  are  questions  for  the  jury.  Woods  v.  Atlan- 
tic Mut.  Ins.  Co.,  50  Mo.  115,  116;  Herriman  «;.  CKicago  & 
A.  R.  Co.,  27  Mo.  App.  443.  Where,  however,  the  defend- 
ant's evidence  is  so  overwhelming  and  indisputable  in  its 
nature  and  character  as  to  leave  no  ground  for  variant  con- 
clusions in  the  minds  of  reasonable  men,  the  court  may  direct 
the  jury  to  find  accordingly.  So  long,  however,  as  the  right 
of  trial  b)^  jury  exists,  suitors  are  entitled  to  take  the  opin- 
ion of  the  jury  on  disputed  facts ;  for  they  are  the  sole  judges 
of  the  weight  of  evidence,  and  the  credibility  of  witnesses. 
The  court  responds  to  the  law,  and  the  jury  to  the  facts. 
The  plaintiff  is  a  competent  witness  undex:  the  law.  His 
credibility,  and  the  weight  to  be  attached  to  his  testimony, 
are  essentially  questions  for  the  jury.  It  may  be  conceded 
that  the  evidence  on  the  part  of  the  defendant  quite  clearly 
shows  that  the  in  jury  in  question  occurred  after  the  train  had 
gone  into  the  station  of  Blackwell ;  but  the  plaintiff 's  evi- 
dence just  as  clearly  shows  that  it  occurred  before  the  station 
was  reached,  and  was  the  result  of  the  manner  of  slowing  up 
the  train  on  its  approach  thereto.  And  there  are  some  facts 
and  circumstances  testified  to  by  the  plaintiff,  which,  if  they 
existed,  very  strongly  corroborate  his  statement  as  to  the 
time  and  place  of  tne  accident.  He  testifies,  inter  alia,  that 
just  after  he  fell  he  was  picked  up  by  the  other  passenger, 
and  laid  upon  the  seat  or  bench  in  the  car,  and  that  he  lay 
there  some  20  minutes,  until  they  made  the  second  start. 
He  also  testified  that,  while  he  was  so  lying  prostrate  and 
helpless  upon  this  bench,  the  cars  were  doing  some  switching 
or  making  some  movements  in  the  switch-yards,  and  he  made 
these  significant  statements:  "I  was  lying  on  the  bench, 
suffering  with  intense  pain.  When  they  hooked  on  to  start 
off  I  remarked  to  the  man  that  picked  me  up :  '  My  God, 
they  will  kill  me  yet.'  They  were  then  either  starting  off, 
or  doing  something.  *  *  *  I  know  they  were  jerking 
things  around  pretty  lively.     I  could  not  tell  what  they  were 
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doing.  I  was  lying  there  in  such  intense  pain  I  could  not  get 
up.  I  know  every  jerk  they  gave  me  there.  I  was  afraid 
they  would  jerk  the  life  out  of  me."  This  would  show  that 
when  the  movements  and  violent  jerkine  occurred  about  the 
switch-yards,  and  when  the  train  startedoff, the  plaintiff  had 
received  his  injury,  and  was  prostrated.  The  jury,  who 
looked  upon  and  neard  the  witness,  should  be  allowed  to 
say  whether  they  believe  him  or  not.  And  this  is  the  whole 
matter  of  this  issue. 

The  only  remaining  question  to  be  considered  is  as  to 
whether  tne  plaintiff's  evidence  shows  such  contributory 
(:o«trib«tor7  negligence  on  his  part  as  to  make  it  the  duty  of 
neiriiffMce-  the  court  to  take  the  case  from  the  jury.  I  know 
RisiBf  to  look  no  sounder  or  safer  rule  respecting  this  much- 
•■*•  mooted  question  of  contributory,  negligence  than 

that  announced  by  courts  of  the  highest  character,  as  fol- 
lows: "There  is  no  doubt  that  negligence  is  in  many  cases 
a  question  of  law  to  be  determined  Trom  the  facts  agreed 
or  found  by  the  jury.  But  where  the  facts  in  evidence  may, 
in  the  judgment  of  sensible  men,  lead  to  very  different  con- 
clusions, as  to  whether  they  establish  want  of  care  or  con- 
tributory negligence,  the  jury  is  the  tribunal  selected  to 
determine  the  question."  Norton  v.  Ittner,  56  Mo.  352 ;  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.),  657. 
.  The  observations  of  that  eminent  jurist,  Chief  Justice 
CooLEV,  in  Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17  Mich. 
120,  are  entitled  to  respect:  "  When  the  judg[e  oecides  that 
a  want  of  due  care  is  not  shown,  he  necessarily  fixes  in  his 
own  mind  the  standard  of  ordinary  prudence,  and,  measur- 
ing the  plaintiff's  conduct  by  that,  turns  him  out  of  court  up- 
on his  opinion  of  wdat  a  reasonably  prudent  man  ou^ht  to 
have  done  under  the  circumstances,  ne  thus  makes  his  own 
opinion  of  what  would  generally  be  reg^arded  as  prudence  a 
definite  rule  of  law.  It  is  q-uite  possible  that  if  the  same 
question  of  prudence  were  submitted  to  a  jury  collected  from 
Uie  different  occupations  of  society,  and  perhaps  better  com- 
petent to  Judge  of^the  common  opinion,  he  might  find  them 
differing  from  him  as  to  the  ordinary  standard  of  proper  care. 
The  next  judge  trying  a  similar  case  may  also  be  of  a  differ- 
ent opinion,  and,  because  the  case  is  not  clear,  hold  that  to 
be  a  question  of  fact  which  the  first  has  ruled  to  be  a  ques- 
tion of  law.  *  *  *  While  there  is  any  uncertainty,  it  re- 
mains  a  matter  of  fact  for  the  consideration  of  the  jury.  * 
*  *  The  difficulty  in  these  cases  of  negligent  injuries  is 
that  it  very  seldom  happens  that  injuries  are  repeated  under 
the  same  circumstances,  and  therefore  no  common  standard 
of  conduct  by  prudent  men  becomes  fixed  or  known.    *    * 
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Negligence  cannot  be  conclusively  established  by  a  state  of 
facts  upon  which  tair-minded  men  may  well  differ/* 

It  is  insisted  that  because  the  plaintiff  was  upon  a  freight 
train  that  he  must  take  notice  of  the  manner  of  running  and 
managing  such  trains;  and  thatjhe  must  have  known  from  ob- 
servation that  such  trains,  on  approaching  stations,  were  liable 
to  sudden  jerks  in  the  effort  to  stop  them,  which  rendered  it 
unsafe  for  one  to  get  upon  his  feet  on  approaching  a  station ; 
and  that  no  one  so  getting  upon  his  feet,  from  any  cause 
short  of  absolute  necessity,  could  recover  for  being  knocked 
from  his  teet  by  the  halting  of  the  train,  no  matter  how  great 
the  violence  of  the  halt,  and  no  matter  how  unnecessary  its 
suddenness.  Negligence  is  always  a  relative  question.  It  is 
a  question  of  ordmary  care.  It  is  the  caution  and  vigilance 
which  reasonable  men  exercise  under  like  circumstances. 
Cayzer  v.  Taylor,  10  Gray  (Mass.),  280 ;  Ford  v.  Fitchburg 
R.  "Co.,  1 10  Mass.  256 ;  Flynn  t/.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.,  78  Mo.  202  ;  18  Am.  &  Eng.  R.  Cas.  23.  Or,  as  it  is  aptly 
expressed  in  Cleveland,  C.  &  C.  R.  Co.  v.  Terry,  8  Ohio  St. 
581,  it  is  **  tliat  degree  of  care  which  persons  of  ordinary 
care  and  prudence  are  accustomed  to  use  and  employ,  under 
the  same  or  similar  circumstances,  in  order  to  conduct  the 
enterprise  in  which  they  are  engaged  to  a  safe  and  successful 
termination."  It  seems  to  me  as  rather  extreme  doctrine  to 
say  that  a  passenger  on  a  caboose  attached  to  a  freight  train 
on  its  approach  to  a  station,  actuated  by  the  natural  curiosity 
to  look  out  to  observe  the  town  and  surroundings,  in  the  ab- 
sence of  any  windows  permitting^  an  outlook,  would  be  heed- 
less of  his  own  personal  safety  simply  because  he  got  upon 
his  feet  under  such  circumstances ;  unless  it  can  be  main- 
tained that  the  habit  of  such  cars  on  approaching  stations 
was  to  stop  so  suddenly  and  violently  as  to  make  it  perilous 
for  a  passenger  to  be  upon  his  feet  at  all  at  such  a  time,  and 
that  this  fact  was  known  to  the  plaintiff.  Although  this  was 
a  freight  train,  so  long  as  the  defendant  admitted  passengers 
upon  It  there  was  a  mutual  obligation  imposed  upon  carrier 
and  passenger.  While  a  passenger  entering  upon  such  a 
vehicle  of  conveyance  was  subject  to  the  inconvenience 
and  perils  ordinarily  incident  to  tne  usual  manner  of  handling 
such  trains,  yet  he  had  a  right  to  presume  that  the  agents 
and  servants  in  charge  of  this  train  would  also  perform  their 
duty  towards  him  and  the  public.  "And  it  is  not  to  be  de- 
nounced as  negligence  for  nim  to  assume  that  he  is  not  ex- 
posed to  a  danger  which  can  only  come  to  him  through  the 
disregard  of  duty  and  law  on  the  part  of  another.  This  is 
just  and  reasonable."  Kellogg  v,  Chicago  &  N.  W.  R.  Co., 
26  Wis.  223  ;  Moberly  v,  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
17  Mo.  App.  542.  I 

A.  &  E.  R.  Cas.— 7 
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The  plaintiff  had  a  rip^ht,  in  his  movements  in  and  about 
that  train,  to  assume  that  the  conductor  and  engineer  and 
brakemen,  knowing  that  they  had  on  board  passengers  liable 
to  injury  from  the  manner  of  running  and  stopping  such  a 
train,  would  have  their  apprehension  quickenea,  their  vigi- 
lance and  caution  increased,  in  proportion  to  the  risk  to  the 
lives  and  limbs  of  its  passengers.     00  that  the  plaintiff,  as  he 
claims,  not  reasonably  anticipating  on  the  sound  of  the  whis- 
tle that  the  train  in  motion  woula  make  a  violent  lurch  or 
movement  backward,  started  to  look  out ;  and,  while  the  law 
would  exact  of  him  an  increased  deg^ree  of  care  on  thus  get- 
ting to  his  feet,  it  seems  to  me  that  it  is  not  maintainable,  on 
the  now  recognized  limitation  and  application  of  the  doctrine 
of  contributory  negligence,  that  it  was  per  se  negligent  for 
him  to  get  upon  his  feet ;  and  this,  for  two  reasons:  Because 
the  evidence  fails  to  show  that  such  sudden  and  violent  stop- 
ping, as  occurred  in  going  into  the  station,  was  so  usual  that 
a  passenger,  with  no  more  knowledge  than  the  plaintiff  had, 
should  be  held  to  reasonably  anticipate  the  shock ,  and  be- 
cause plaintiff,  in  rising  from  his  seat,  had  a  right  to  rely  upon 
the  presumption  that  the  engineer  would  do  his  duty  by 
stopping  his  train  so  as  not  to  produce  unusual  hazard,  either 
by  beginning  the  effort  to  slow  up  further  back,  or  else  call- 
ing to  his  aid  the  hand  brakes,  which  the  evidence  tends  to 
show  was  not  done  in  this  case.     The  evidence  of  the  con- 
ductor. Smith,  tended  to  show  that  while  he  had  in  his  ex- 
perience witnessed  as  sudden  and  violent  halt  as  claimed  by 
the  plaintiff,  yet  it  was  unusual,  and  could  have  been  largely- 
prevented,  or  rendered  unnecessary,  by  gradually  letting  on 
the  air,  and  calling  to  his  assistance  the  hand  brakes.    As  be- 
fore suggested,  when  the  defendant  admitted  to  passage  on 
this  caboose  the  plaintiff,  it  took  upon  itself  the  obligation 
Avhich  the  law  imposes  upon  a  carrier  of  passengers,  which  is 
the  exercise  of  "the  utmost  care  and  diligence  of  very  cau- 
tious persons ;  and,  of  course,  they  are  responsible  for  any, 
even  the  slightest,  neglect."     Story,  Bailm.  §  601.     **For  the 
law  will,  in  tenderness  to  human  life  and  human  limbs,  hold 
the  proprietors  liable  for  the  slightest  negligence,  and  will 
compel  them  to  repel,  by  satisfactory  proofs,  every  imputa- 
tion thereof."    /^.  §601^;  McKinney  z/.  Neil,  i   McLean  (C. 
C),  540;  Stokes  z/.  Saltonstall,  13  Pet.  (U.  S.),  181.     In  other 
words,  it  was  bound  to  the  exercise  of  a  higher  degree  of 
care  and  caution,  in  running  and  stopping  its  train,  towards 
a  passenger  on  a  freight  train  than  it  the  cargo  consisted  of 
inanimate  matter  or  live  stock.     So  that  on  approaching  a 
station,  knowing,  as  the  engineer  did,  the  composition  of  his 
train  of  46  cars,  with  the  air  brake  working  upon  a  few  only 
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of  the  forward  cars,  and  the  others  dependent  more  or 
less  upon  the  application  of  the  hand  brakes,  and  the  liability 
•of  sucn  a  train  in  slacking  up  to  shock  and  disturb  the  rear- 
most car  in  which  there  were  passengers,  (although  it  may 
be  conceded  that  more  or  less  violence  in  halting*  was  neces- 
sarily incident  to  the  management  of  such  a  train,)  the  engin- 
■cer  was  under  obligation  to  use  every  precaution  and  means 
-at  his  command  to  prevent  the  unnecessary  exposure  of  the 
passengers  to  injury. 

Looking  at  the  facts  and  circumstances  attending  this  in- 
jury, it  seems  to  me  that  it  was  peculiarly  a  question  of  fact 
for  the  court  to  submit  to  the  jury,  as  it  aid  in  its  charge,  as 
to  whether  or  not  the  plaintifiF  himself  in  his  conduct  was  heed- 
less or  negligent  of  the  law  of  self-preservation,  and  unneces- 
sarily  exposed  himself  to  a  known  or  apparent  danger,  or 
whether  or  not  the  engineer  and  other  servants  of  the  de- 
fendant exercised  the  utmost  vigilance  and  care  to  prevent 
the  unnecessary  exposure  of  its  passenger  to  injury.  As  said 
in  Chicago,  B.  &  Q.  R.  Co.  v.  Hazzard,  26  111.  373-387 :  "The 
<:are  required  is  not  that  care  without  the  exercise  of  which 
.accidents  may  happen ;  as,  for  example,  after  a  passenger  is 
received  on  boara  ne  would  be  safer — less  liable  to  accident 
— if  locked  up  in  the  car,  or  chained  to  one  of  the  seats  or 
•other  fixture  so  as  to  deprive  him  of  locomotion,  moving  from 
car  to  car.  This  would  be  the  very  utmost  degree  of  care 
and  caution;  but  that  is  not  required,  so  that  the  epithet 
*  utmost'  must  be  taken  with  some  qualification.  *  *  *  In 
Boyce  v.  Anderson,  2  Pet.  (U.  S.),  1 50,  *  *  *  Chief  Jus- 
tice Marshall  held  that  the  responsibility  of  the  carrier  (in 
the  instance  of  a  loss  of  negroes  m  transport  by  the  upsetting 
of  the  boat's  yawl)  should  be  measurjed  by  the  law  applicable 
to  passengers  rather  than  that  applicable  to  the  carriage  of 
•common  goods,  and  that  the  rule  of  care  is  that  of  ordinary 
care, — the  care  which  all  bailees  for  hire  owe  their  employer. 

And  this  rule  in  Stokes  v,  Saltonstall,  supra,  was  afterwards 
extended  so  as  to  make  the  carrier  liable  "  if  a  disaster  was 
occasioned  by  the  least  negligence  or  want  of  care  and  pru- 
dence on  the  part  of  the  defendant."  The  case  at  bar  is  dis- 
tinguishable in  its  facts  from  the  case  in  26  III., supra,  in  this: 
that  there  the  injury  occurred  by  reason  of  the  passenger 
unnecessarily  and  carelessly  passing  to  and  standing  on  the 
platform  of  the  car  as  it  halted,  and  the  violence  m  move- 
ment which  resulted  therefrom  was  occasioned  by  the  engin- 
eer of  the  train  letting  on  a  large  quantity  or  force  of  steam, 
which  in  his  best  judgment  was  necessary  to  overcome  the 
friction  of  frogs  and  switches.  In  that  case  it  was  held  that 
the  company  would  not  be  liable  if  in  doing  so  the  engineer 
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exercised  a  reasonable  discretion ;  and  it  was  in  recognition 
of  this  rule  that  Judge  H allett,  in  his  charge  to  the  jury  in 
this  case,  directed  ,them  that  the  plaintiff  could  not  recover^ 
if  the  injury  resulted  in  the  act  of  starting  from  the  station, 
and  in  applying  such  sudden  force  of  steam  as  in  his  judg- 
ment was  necessary  to  loosen  the  binding  brakes ;  whereas, 
the  case  at  bar  went  to  the  jury,  to  ascertain  whether  or  not 
the  defendant  in  stopping  its  train  on  going  into  the  station 
did  it  in  an  unusual,  unnecessary,  or  negligent  manner.  In 
my  opinion,  the  peculiar  state  of  proofs  respecting  this  issue 
well  warranted  tne  action  of  the  court  in  taking  tnereon  the 
opinion  of  the  triers  of  the  fact. 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
entered  on  the  verdict. 

Hallett,  J.,  concurs. 

Contributory  Negligence — Passenger  in  Freight  Train  Standing  Up. — 9ee 
Harris  v.  Hannibsd  i  St.  J.  R.  Co.  (Mo.)*  27  Am.  &  Eng.  R.  Caa.  216;. 
Wallace  v.  Western  North  Carolina  R.  Co.  (N.  Car.),  34  la,  553. 37  Id,  159; 
Smith  V.  Richmond  &  D.  R.  Co.  (N.  Car.),  34  Id,  557. 
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Campbell. 

{Texas  Supreme  Courts  January  21,  1890.) 

Freight  Train — Person  Traveliingon  Against  Ruies  and  Conduetor's  Orders^ 

If  a  person  is  informed  by  the  conductor  that  the  company's  rules  pro- 
hibit iMissengers  from  travelling  upon  freight  trains,  and  sucW  person  nev- 
ertheless enters  the  train,  he  is  not  a  passeneer  and  cannot  recover  for  in- 
juries sustained,  although  a  brakeman  may  have  told  him  to  get  on  the 
train  subsequently  to  the  refusal  of  the  conductor  to  carry  him. 

Personal  Injuries— Damages— Physician's  Services, — In  an  action  for  per- 
sonal injuries,  the  plaintiff  can  only  recover  the  reasonable  value  of  his^ 
physician's  services,  and  not  the  amount  of  the  bill  made  out  by  him  and 
based  upon  the  possibilities  of  a  prospective  law  suit. 

Appeal  from  District  Court,  Washington  County. 
/.  W.  7>rr>' for  appellant. 

Hobby.  J.— This  is  a  suit  by  the  appellee,  Campbell,  who 
was  plaintiff  below,  for  damages  for  personal  injuries  received 
in  a  collision  between  two  portions  of  a  freight 
^^'^  train,  in  the  city  of  Brenham,  upon  which  he  al- 

leged he  had  taken  passage  for  the  purpose  of  going  to  Kin- 
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Tiey.  He  testified  that  he  was  in  Brenham  on  the  night  of 
the  30th  of  March,  1887,  and  expected  to  return  to  his  home 
^t  or  near  Kinney.  He  had  ridden  on  freight  trains  on  sev- 
eral occasions  to  and  from  Brenham  and  Kinney.  The  freight 
train  pulled  into  the  depot  at  Brenham  on  the  way  to  Kinney. 
He  asked  a  man  standmg  on  the  platform,  with  a  lantern  m 
his  hand,  if  he  had  charge  of  the  train,  who  answered  affirm- 
atively, and  gave  him  permission  to  get  on.  Plaintiff  took 
-a  seat  in  the  caboose,  and  expected,  and  was  prepared  to  pay 
his  fare.  In  a  few  moments  the  engine  began  to  back  the 
•car.  Plaintiff  rose  from  his  seat,  and  started  to  the  door  of 
the  caboose,  to  ascertain  the  cause  of  the  backing,  when  the 
■collision  occurred,  and  he  was  thrown  out  on  the  ground,  and 
bruised.  He  did  not  recollect  exactly  how  he  was  hurled 
out  of  the  car.  His  coat  caught  on  to  the  brake  at  the  end 
of  the  caboose.  There  was  testimony  that  some  freight  trains 
carried  passengers  and  others  did  not. 

Martin,  the  engineer  who  was  in  charge  of  the  train,  testi- 
fied that  after  the  train  arrived  at  Brenham  he  cut  the  engine 
loose  from  the  main  train,  and  attached  the  caboose 
to  it,  and  pulled  to  the  tank  for  water.  While  there  SSl^Jl! 
plaintiff  msisted  on  riding  to  Kinney,  and  got  on 
the  engine.  After  telling  him  he  could  not  three  times,  he 
^ot  off,  and  he  saw  no  more  of  plaintiff  until  he  commenced 
backing  down  towards  the  nortn  end  of  the  switch,  when  he 
5a w  the  plaintiff  standing  on  the  platform  of  the  caboose 
nearest  tne  engine.  Could  see  him  distinctly,  as  the  head- 
light shone  directly  in  his  face.  Witness  stopped  the  engine 
and  caboose,  waiting  for  orders  from  conductor,  and  while 
■so  waiting  a  portion  of  the  main  train  of  cars  broke  loose,  and 
ran  down  with  considerable  force,  struck  the  caboose,  and 
drove  it  up  on  the  pilot  of  the  engine,  and  threw  plaintiff 
from  the  platform.  When  witness  saw  the  situation,  he  re^ 
versed  his  engine  so  as  to  give  plaintiff  a  chance  to  jump  off. 
The  cars  would  not  have  broken  loose  and  run  back  had  the 
brakes  been  set  on  them.  It  was  negligence  not  to  have  them 
'set.  Plaintiff  was  inside  of  the  caboose.  The  train  was  not 
allowed  to  carry  passengers.  There  was  proof  that  he  had 
stated  to  several  persons,  a  few  days  after  the  injury,  that  he 
^'  got  full  while  at  Brenham.  Was  left  by  the  passenger  train. 
Tried  to  come  home  on  a  freight.  Was  put  off  by  the  engi- 
neer. Then  went  to  the  conductor,  who  refused  to  let  him 
ride.  Afterwards  he  met  a  man  on  the  platform  with  a  lan- 
tern, who  told  him  to  get  on  the  train.  He  got  on  the  rear 
-end  of  the  caboose,  and  could  have  jumped  off,  but  he  re- 
mained standing,  and  s^ot  hurt." 

The  conductor  testified  that  plaintiff  asked  him  to  let  him 
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ride  on  the  train  to  Kinney.  He  told  him  he  could  not  ride 
on  the  train,  as  he  had  no  authority  to  do  so,  and 
tottimov.'  would  not  carry  passengers.  He  gave  no  one  per- 
mission to  ride  on  the  train.  The  brakeman  had 
no  authority  to  allow  any  one  to  ride.  Both  doors  of  the 
caboose  were  locked.  Two  brakemen  were  inside,  both  of 
whom  had  lanterns.  There  were  14  cars  in  the  collision. 
The  brakeman  on  the  north  end  of  the  cars  failed  to  set  the 
brakes,  and  this  caused  the  collision."  Plaintiff  denied  tell- 
ing  any  one  that  he  was  on  the  platform  of  the  caboose  at 
the  time  of  the  accident.  It  was  admitted  that  the  conduc-^ 
tor  and  brakeman  were  discharged  on  account  of  the  acci- 
dent. The  jury  returned  a  verdict  for  $150  actual  and  $3Sa 
punitory  damages.  No  exemplary  damages  were  claimed  in 
the  petition,  and  judgment  was  rendered  for  the  former,  the 
latter  having  been  remitted.  The  case  is  before  us  on  a|>- 
peal,  but  there  is  no  appearance  for  appellee. 

The  refusal  of  the  court  below  to  give  the  following  charges 
requested,  is  assigned  as  error :  "(i)  If  you  believe  from  the 
evidence  that  the  freight  train  in  question  was  pro- 
'■"Jl™****" .  hibited  from  carrying  passengers,  and  that  wnen 
rofuied.  **  plaintiff  applied  to  the  conductor  for  passage  on 
said  train  he  was  informed  by  the  conductor  that 
he  could  not  ride  on  that  train,  then  you  will  find  tor  the  de- 
fendant,  although  you  may  believe  that  a  brakeman  or  some 
other  person  afterwards  told  the  plaintiff  to  get  on  the  train. 
(2)  If  you  believe  from  the  evidence  that  by  the  rules  of  the 
company  passengers  were  forbidden  to  be  carried  on  the 
train  in  question,  then  Ihe  presumption  is  that  the  plaintiff 
was  an  intruder,  and  without  lawful  right  to  be  there.  This 
presumption  may  be  rebutted  by  the  plaintiff,  showing  that 
while  the  rules  forbid  the  transportation  of  passengers  upon 
such  trains,  yet  with  knowledge  of  the  company,  and  without 
objection  on  its  part,  they  are  habitually  permitted  to  take 
passage  on  such  trains.  The  company,  through  its  proper 
officers,  having  the  right  to  make  these  rules,  may,  through 
the  same  officers,  relax  or  dispense  with  them,  and  the  public 
are  authorized  to  consider  them  dispensed  with  when  not 
practically  enforced.  The  conductor  cannot  relax  these  reg- 
ulations without  the  consent  of  the  company,  because  he  is 
the  agent  whose  special  duty  it  is  to  see  that  they  are  en- 
forced, and  any  relaxation  of  the  rules  on  his  part  would  be 
a  disobedience  of  the  orders  of  his  superiors.  There  is  no 
proof  of  gross  negligence  in  this  case,  and  hence  if  you  find 
that,  as  defined  in  the  charge,  the  plaintiff  was  not  a  lawful 
passenger  on  the  car,  you  will  find  for  defendant. 

These  instructions  are  m  the  language  of  our  supreme  court 
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in  the  case  of  Prince  v.  International  &  G.  N.  R.  Co.,  64  Tex. 
146,21  Am.  &  Enff.  R.  Cas.  152,  The  jury  were  j^^^m^^j^ 
instructed  that,  if  the  plaintifiF  entered  the  caboose  cabooM 
by  the  invitation,  knowledge  and  consent  of  the  avaiBttcoi- 
conductor,  he  was  a  lawful  passenger,  and  was  en-  *■«*•'*•  ^^ 
titled  to  all  the  rights,  etc.,  of  such  passenger  on  a  **'^ 
regular  passenger  train ;  and,  if  he  received  the  injuries 
through  the  carelessness  and  negligence  of  the  defendant,  he 
was  entitled  to  a  verdict.  But  if  they  believe  the  caboose 
was  not  in  the  habit  of  carrying  passengers,  and  plaintiff  en- 
tered it  without  the  knowledge  and  consent  of  the  conductor, 
he  was  guilty  of  contributory  negligence,  and  could  not  re- 
cover unless  the  company  was  guilty  of  gross  negligence. 
We  do  not  understand  this  to  be  the  law  applicable  to  the 
facts  in  this  case.  If  the  conductor  told  the  plaintiff  that  he 
was  not  authorized  or  permitted  to  carry  passengers,  and 
still  he  entered  the  car  with  the  knowledge  and  consent  of 
the  conductor,  he  would  not,  under  the  authority  of  Houston 
&  G.  N.  R.  Co.  V.  Moore,  49  Tex.  31,  and  Prince  v.  Interna- 
tional &  G.  N.  R.  Co.,  supra,  have  been  a  lawful  passenger 
thereon ;  because,  from  the  evidence  in  the  case,  he  must  have 
known  the  fact  that  the  conductor  possessed  no  authority  to 
permit  him  to  ride,  and  that  it  was  in  violation  of  the  rules 
of  the  company  if  he  became  a  passenger  on  the  train.  This 
is  not  denied  by  the  plaintiff's  evidence.  It  is  quite  plain  that 
he  knew,  or  certainly  had  reason  to  suppose,  that  the  "  man 
on  the  platform  with  a  lantern  in  his  hand"  was  violating  the 
order  of  the  defendant,  even  if  he  was  one  of  defendant's  em- 
ployes, and  ^ave  him  permission  to  ride.  It  does  not  appear 
from  the  plaintiff's  evidence  that  the  person  giving  him  per- 
mission to  ride  in  the  caboose  was  authorized  so  to  do  ;  and 
it  does  appear  from  the  evidence  that  the  plaintiff  was  in- 
formed by  the  conductor  that  he  could  not  carry  passengers 
on  that  train.  A  case,  then,  is  presented  in  which  the  plaint- 
iff is  injured  while  unlawfully  upon  defendant's  car,  and,  ac- 
cording to  his  evidence,  the  mjury  would  not  have  occurred 
but  for  his  own  negligence.  We  think,  under  the  rules  laid 
down  in  the  cases  cited,  a  charge  embodying  the  principles 
contained  in  the  instructions  requested  should  have  been 
given. 

The  fifth  assignment  of  error  is  that  the  court  erred  in  ad- 
mitting, over  the  defendant's  objection,  the  evi- 
dence of  Dr.  McGregor  relative  to  his  medical  bill 


of  $100;  it  appearing  from  said  evidence  that  his  ^oatteMd-***' 
said  medical  bill  was  based  upon  a  prospective  law-  uee. 
suit,  and  not  for  services  actually  rendered.     Dr. 
McGregor,  on  direct  examination  testified  :     **  My  bill  was 
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one  hundred  dollars  and  has  not  been  paid.  I  believe  the  bill 
under  the  circumstances  was  a  reasonable  one*  I  have 
charged  Campbell  with  it,  and  expect  him  to  pay  me  if  he 
can  but  get  anything  in  this  suit."  On  cross-examination  he 
testified :  "  Visited  plaintiff  four  or  five  times,  at  a  distance 
of  three  miles.  According  to  my  schedule,  the  ordinary 
price  for  a  visit  to  Mr.  Campbell  would  be  $3,  which  for  five 
visits  would  amount  to  $15.  I  prescribed  for  him  five  times. 
Charge  for  each  prescription,  $1.50,  which  for  five  prescrip- 
tions would  amount  to  ^7.50,  making  a  total  of  $22.50.  My 
charge  of  one  hundred  dollars  was  based  on  a  prospective 
lawsuit.  The  reason  I  charge  more  in  cases  of  gunshot 
wounds,  cuts,  and  railroad  accidents  is  that,  as  attending  phy- 
sician, I  always  have  to  testify  as  an  expert  as  to  injuries  and 
their  possible  consequences.  This  entails  a  great  deal  of 
work  1  would  not  have  to  do  in  ordinary  cases."  Whereupon 
the  defendant  objected  to  the  evidence  relating  to  the  medi- 
cal bill  of  $100,  and  asked  that  it  be  excluded,  on  the  ground 
that  the  same  was  incompetent  and  inadmissible, — it  appear- 
ing from  the  witness'  own  testimony  that  his  bill  was  based 
upon  a  prospective  lawsuit,  and  not  for  services  actually  ren- 
dered to  the  plaintifiF;  which  request  was  by  the  court  re- 
fused. The  court,  in  its  charge,  did  not  exclude  from  the 
consideration  of  the  jury  so  much  of  the  bill  as  was  based  on 
a  prospective  lawsuit.  If  the  plaintiff  was  entitled  to  any 
damafi^es  under  the  facts  of  this  case, — a  question  we  are  not 
calledupon  to  decide, — he  was  entitled,  as  a  part  thereof,  to 
recover  the  reasonable  value  of  medical  services  rendered 
him  in  effecting  a  cure  ;  but  he  was  not  entitled  to  recover 
the  value  of  his  services  as  a  witness  in  the  case.  For  the 
errors  mentioned  we  think  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

Stayton,  C.  J. — Report  of  commission  of  apoeals  exam- 
ed,  their  opinion  adopted,  and  judgment  reversea,  and  cause 
remanded. 
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Adams 

V. 

Missouri  Pacific  R.  Co. 

{Missouri  Supreme  Court,  December  21,  1889.) 

Passenger  on  Freight  Train — Alighting — Failure  to  Stop  at  Station^ — A  pas- 
senger on  a  freieht  train,  aged  Sy,  and  in  good  health,  was  informed  by  the 
conductor  that  he  did  not  propose  stoppingat  the  station  and  was  directed 
to  get  off  about  a  quarter  of  a  mile  from  it.  There  was  a  barbed  wired 
fence  on  each  side  of  the  railway,  and  he  immediately  started  forward 
alongside  the  train  upon  the  only  route  apparently  open  to  him.  Upon 
reaching  a  bridge,  he  found  that  the  only  possible  manner  of  proceeding 
was  by  getting  on  the  top  of  a  flat  car  on  the  bridge  in  the  same  manner 
as  the  conductor  and  a  passenger  had  previously  done.  He  mounted  the 
car  and  passed  on  it  safely  over  the  bridge  to  the  front  end  of  the  car.  He 
examined  the  ground  before  he  got  down,  and  got  upon  the  coupling  be- 
tween the  cars.  In  springing  to  the  ground  his  leg  was  broken.  The  evi- 
dence showed  that  plaintiff  hurried  his  movements  because  of  fear  that 
the  train  should  start.  Held,  that  he  had  no  cause  of  action.  Brace 
and  Black,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Cass  County : 
T.  J.  Portis  and  Adanis  &  Bowles  for  appellant 
Railey  &r  Burney^  for  respondent.  *  « 

Brace,  J. — This  is  an  action  for  personal  injuries,  in  which 
the  plaintifiF  recovered  judgment  in  the  circuit  court  for  $10- 
000  damages,  from  which  the  defendant  appeals. 
At  the  time  of  the  injury  the  defendant  was  carry-  '***** 

ing  passengers  on  all  its  freight  trains.  The  plaintifiF,  by  pro- 
fession, a  minister  of  the  gospel,  aged  about  07  years,  in  good 
health,  earning  about  $700  per  annum  in  his  profession,  took 
passage  on  one  of  defendant's  freight  trains  at  Archie,  a  sta- 
tion, K>r  Harrisonville,  another  station,  on  defendant's  road, 
paying  the  usual  fare  to  the  conductor,  and  informing  him  of 
nis  place  of  destination.  When  the  caboose  in  which  plaint- 
iff was  riding,  and  which  was  at  the  rear  end  of  the  train,  ar- 
rived at  a  point  about  one-quarter  of  a  mile  from  the  depot 
at  Harrisonville,  at  which  passengers  were  usually  landed,  the 
conductor  came  to  him,  and  said  :  "  You  will  have  to  get  off 
here.  I  am  not  going  to  stop  when  I  start.  I  will  not  stop 
at  the  depot.  I  shall  go  on  as  fast  as  I  can ;"  and,  leaving 
him,  went  forward  on  the  flat-cars  loaded  with  coal  in  the 
train,  towards  the  engine  and  the  depot.  The  plaintiff  see- 
ing no  other  employes  of  the  road  about,  and  being  unac- 
quainted with  "  the  ground  around  there,"  got  off  the  caboose 
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at  the  rear  end  thereof,  and  discovered  that  the  train  was  stop- 
ping on  a  '*  fill/'  and  that  the  roadway  on  each  side  was  fenced 
with  a  barbed-wire  fence  of  five  strands.  His  business  being- 
urgent,  he  started  on  the  roadbed  alongside  the  train,  towards 
the  front,  to  make  his  way  up  to  the  depot.  He  had  pro- 
ceeded in  his  course  but  a  "short  distance  (three  or  four  car- 
lengths  from  the  caboose),  wJien  he  came  to  a  bridge  across 
a  water-way,  pro\  ided  for  through  the  fill  in  the  ravine.  The 
bridge  resting  on  two  perpendicular  stone  abutments,  about 
15  feet  high,  the  whole  space  of  the  bridge  occupied  by  one 
of  the  flat-cars  in  the  train,  loaded  with  coal,  and  the  space 
between  the  bridge  and  the  barbed-wire  fence  running  par- 
allel with  the  road,  closed  by  a  similar  fence  running  from 
the  one  to  the  other,  his  further  progress  in  the  direction  of 
the  depot  was  thus  completely  blocked,  except  by  way  of  the 
coal-car  over  the  bridge.  His  subsequent  movements  appear 
from  the  following  extracts  from  his  evidence  given  on  the 
trial :  "  Question.  Now  state  to  the  jury  why  you  didn't  g^o 
on  to  the  depot.  Answer.  There  was  a  barbed-wire  fence 
right  before  nie,  and  one  at  mj''  right  side,  and  I  could  not 
get  out.  There  was  a  young  man  on  the  other  side  of  the 
train.  It  was  Mr.  Kerens,  and  he  was  a  little  ipore  active 
than  I  was,  and  got  up  on  one  of  the  flat-cars,  and  I  got  up 
on  that  flat-car,  and  walked  the  length  of  it,  until  we  passed 
over  the  culvert,  and  then  I  swung  off,  and  tried  to  get  down 
as  cautiously  and  prudently  as  1  could.  The  train  was  stand- 
ing still  at  that  time.  In  getting  off  I  was  probably  consid- 
erably excited  for  fear  the  train  would  start.  I  was  a  long^ 
ways  from  the  engine,  and  I  didn't  know  when  the  engine 
would  start.  I  hurried  to  get  off,  and  when  alighting  I  fell 
over,  so  that  I  think  my  foot  struck  the  end  oT  one  of  the 
ties,  and  snapped  the  leg  right  there.  Q.  State  to  the  jury 
if  it  was  hurt  as  you  got  off  the  train.  A,  I  hadn't  made  a 
motion  with  the  other  foot  until  I  felt  my  leg  give  way.  Q. 
State  to  the  jury  what  was  the  condition  of  your  eyesight  at 
that  time.  A,  My  sight  is  not  as  good  as  it  was  some  years 
ago.  I  examined  the  ground  before  I  got  down ;  I  thought 
I  could  make  it.  Q.  State  to  the  jury  what  was  the  condition 
of  the  ground  there,  so  far  as  you  could  see.  A.  The  ground 
was  quite  descending.  It  was  rather  steep.  It  was  lower 
from  the  side  track  out  to  where  the  ffrade  commenced.  I 
though  it  was  pretty  level  where  I  looked  and  where  I  was 
stepping.  I  looked  as  well  as  I  could,  hurriedly.  I  saw  no* 
reason  why  I  could  not  make  it  safely.  Near  the  ties,  if  I 
remember  rightly,  it  was  level — that  is  my  recollection  of  it — 
and  it  descended  rapidly  a  few  feet  further.  On  Cross-Ex* 
atmnatton,     Q,  Describe  the  manner  in  which  you  got  off  the 
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car.  A.  Well,  I  remember  of  holding  to  the  car  in  front  of 
me  with  one  hand.  I  was  considerably  exercised,  for  fear 
that  they  would  start.  I  was  hurrying,  and  using  all  the  care 
and  caution  that  I  could.  I  remember  of  putting  my  hand 
on  the  car  in  front  of  me,  but  whether  I  had  hold  of  anything 
with  ray  right  hand  I  could  not  say.  I  was  between  the 
freight-cars,  and  had  hold  of  the  one  in  front  of  me  with  my 
left  hand.  I  do  not  know  what  I  had  hold  of  with  my 
ri^ht  hand.  I  do  not  know  that  I  could  have  reached  any- 
thing.  Q.  Then  you  put  your  hand  on  the  car  and  sprang  to 
the  ground ?  A.  Well,  yes,  sir;  I  sprang  as  far  as  I  thought 
necessary — was  as  careful  as  I  could  be.  Q.  Do  you  know 
the  height  of  those  cars?  A.  No,  sir;  I  do  not.  Q,  Can  you 
approximate  it  ?  A.  It  would  be  guess-work.  I  should  think 
from  three  to  four  feet ;  I  was  on  the  coupling  between  the 
cars.  Q,  The  train  was  still  there  when  they  took  you  away  ? 
A.  Yes,  sir.  Q.  When  you  called  to  Mr.  ICerens  to  get  as- 
sistance, he  was  off  the  train,  was  he  not?  A,  Yes,  sir.  Q^ 
He  had  gotten  off  on  the  ground?  A.  Yes,  sir;  I  think  it 
was  from  the  flat-car  ahead  of  me."  The  fracture  was  an  ob- 
lique one  of  both  bonois  of  plaintiff's  left  leg.  The  external 
bone  was  fractured  into  the  ankle  joint ;  the  internal  bone 
was  fractured  higher  up.  The  plaintiff,  after  the  injury,  re- 
ceived prompt  surgical  attention,  .was  confined  to  his  bed 
about  ten  days,  and  his  leg  kept  bandaged  for  about  two 
months,  and  then  he  began  gradually  to  regain  the  use  of  it, 
with  the  assistance  of  crutches.  The  defendant  offered  no 
evidence,  but  at  the  close  of  plaintiff's  evidence  asked,  and 
the  court  refused,  an  instruction  in  the  nature  of  a  demurrer 
to  the  evidence  of  the  plaintiff,  and  thereupon  the  case  was 
submitted  to  the  jury  under  instructions  asked  for  by  the 
plaintiff,  and  a  verdict  returned  in  his  favor  for  the  amount 
tor  which  judgment  was  rendered.  It  is  urged,  as  ground 
for  reversal,  that  the  court  erred  in  refusing  to  sustain  de- 
fendant's demurrer  to  the  evidence,  and  in  refusing  a  new 
trial  for  excessive  damages. 

I.  There  is  nothing  in  the  evidence  tending  to  show  the 
existence  of  any  rule,  regulation,  or  custom  on  defendant's 
road   in  discharging   passengers  from  its   freight 
trains  different  from  that  applicable  to  passengers  Wicii»r»e  of 
upon  its  regular  passenger  trains,  and  tne  plaintiff  |JJ!JI^*£!J!u* 
having  been  received  by  the  defendant  as  a  passen-  tnona. 
ger  upon  its  freight  train,  into  a  car  appropriated 
to  the  purpose  of  carrying  passengers,  it  incurred  the  duty  of 
transporting  him  in  safety,  so  far  as  his  safety  could  be  secured 
by  the  exercise  of  the  highest  degree  of  care  attainable  by 
the  most  prudent  persons  engagedin  the  business  of  a  com. 
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men  carrier  of  passengers  for  hire,  to  the  place  where  its  pas- 
sengers were  usually  received  and  discharged  in  the  course  of 
its  business,  at  the  station  of  his  destination,  where  it  is  to  be 
presumed  the  defendant  had  provided  suitable  conveniences  for 
passengers  to  alight  from  its  trains,  and  thence  to  depart  from 
Its  premises  and  go  their  own  way.  The  defendant's  con- 
ductor, in  requiring  the  plaintiff  to  get  off  its  train  at  a  dis- 
tance from  the  station  to  which  he  had  paid  his  fare,  was 
guilty  of  a  breach  of  this  duty.  The  plaintiff  in  obeying  his 
orders,  and  getting  off  the  train  at  the  place  where  he  was 
directed  to  do  so,  was  obeying  the  t)rders  of  defendant. 
When  he  landed  safely  on  defendant's  roadbed,  beside  the 
caboose,  he  was  still  a  passenger  of  the  defendant,  to  whom 
it  owed,  not  only  the  duty  of  transporting  him  on  its  train  to 
its  station  at  Harrisonville, — a  duty  which  it  had  refused,  was 
then  refusing,  and  continued  to  refuse  to  perform,  up  to  and 
including  the  moment  in  which  the  plaintiff  was  injured, — 
but  to  whom  the  defendant  also  owed  the  further  duty  of 
providing  for  him  a  convenient  and  safe  way  by  which  he 
might  leave  defendant's  train,  its  right  of  way  and  premises, 
and  go  about  his  own  business.     The  duties  that  impelled  the 

Elaintiff  to  take  passage  on  defendant's  train  were  demanding 
is  presence  at  tne  point  of  his  destination.  Thus  far  he  had 
done  all  he  could  to  meet  the  requirements  of  his  sense  of 
those  duties,  but  now  he  was  about  to  fail,  and  must  fail,  to 
meet  the  requirements  of  those  personal  duties,  unless  he 
takes  up  the  discharge  of  defendant's  duty,  thus  unexpectedly 
and  against  his  will  thrust  upon  him,  01  finding  a  way  and 
transporting  himself  to  the  station.  To  do  this  on  foot,  and 
by  the  way  that  seemed  to  him  most  practicable,  was  the  only 
course  left  open  to  him.  To  this  course  he  was  constrained 
by  defendant's  neglect  of  duty.  That  duty  attended  him, 
however,  and  every  step  taken  by  him  in  the  effort  to  reach 
the  station  was  the  direct  effect  of  defendant's  neglect  of  duty 
towards  him.  That  the  plaintiff,  when  he  was  wrongfully 
set  afoot  at  a  distance  from,  would  seek  to  reach,  the  station, 
with  ordinary  care  and  caution,  by  the  most  practicable  route, 
was  to  be  expected,  and  ought  to  have  been  foreseen  by  de- 
fendant's servants.  If  there  was  danger  in  that  way,  such 
danger  ought  to  have  been  foreseen,  and  that  he  was  liable 
to  encounter  it.  If  in  such  encounter  he  was  injured,  such 
injury  was  the  proximate,  because  the  natural,  althoug^h  not 
the  necessary  or  inevitable,  result  of  the  defendant  s  neg- 
ligence, and  for  it  the  defendant  ought  to  be  held  responsible. 
Miller  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  90  Mo.  389,  29  Am.  & 
Eng.  R.  Cas.  254. 

rutting  one's  self,  then,  in  the  place  of  the  plaintiff,  when 
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and  where  he  was  set  afoot  beside  the  defendant's  caboose, 
ignorant  of  the  topography  of  the  country,  and  of 
the  obstacles  in  his  way,  and  uninformed  as  to  when  J^VteJJrw"^^ 
the  train  would  move,  what  would  be  expected  of  "**  **** 
an  ordinarily  prudent  man,  in  his  effort  to  reach  the  station 
as  expeditiously  as  he  had  hoped  to  reach  it,  when  he  intrusted 
himself  to  the  defendant's  care?  He  must  go  forward.  He 
could  not  expect  to  reach  it  by  turning  back  upon  the  track 
he  had  just  passed  over.  A  barbed  wire  fence  on  each  side 
forbade  an  attempt  to  leave  the  roadway  either  to  the  right 
or  left,  to  seek  some  other  feasible  route  to  the  station ;  and 
he  immediately  starts  forward,  alongside  the  train,  upon  the 
only  route  apparently  open  to  him.  He  has  proceeded  but  a 
short  distance,  when  he  discovers  that  his  further  progress 
in  that  direction  is  effectually  barred,  except  by  way  of  the 
top  of  the  flat-car  resting  on  the  bridge.  The  conductor, 
when  he  parted  from  the  plaintiff  after  ordering  him  to  dis- 
embark, had  passed  forward  on  similar  cars,  similarly  loaded, 
and  presumably  on  this  car  over  the  bridge.  Another  pas- 
senger who  had  taken  passage  with  him  at  the  same  time  and 
place,  and  who  was  proceeding  in  the  same  direction,  on  the 
other  side  of  the  train,  mounted  the  car,  and  was  passing  over 
the  bridge.  He  followed  his  example,  mounted  the  car, 
passed  on  it  safely  over  the  bridge,  and  to  the  front  end  of  the 
car.  He  examined  the  ground  before  he  got  down.  Saw  no 
reason  why  he  could  not  make  it  safely.  Got  upon  the  coup- 
ling between  the  cars,  which  brought  him  as  near  the  ground 
as  possible,  and,  with  one  or  both  hands  on  the  cars,  swung 
down,  springing  out  from  the  train  as  far  as  was  necessary 
to  clear  its  pass  way  should  it  start,  of  which  he  was  fearful, 
and  alighted  upon  the  ground,  and  in  so  doing  his  leg  was 
broken,  the  tram  all  the  while  standing  still. 

We  fail  to  discover,  in  the  course  of  his  whole  progress,  a 
single  movement  that  might  not  have  been  reasonably  ex- 
pected of  an  ordinarily  prudent  man,  seeking  to  make  his 
way  expeditiously  to  the  station  from  the  point  where  the 
defendant  had  placed  him.  He  followed  the  only  way  the 
defendant  had  left  open  to  him  to  pursue  his  journey.  It  had 
caused  him  to  alight  from  its  train  at  an  unsuitable  and  dan- 
gerous place,  distant  from  the  place  of  his  destination.  Its 
neglect  of  duty  was  continuous  from  that  time  up  to  and  in- 
clusive of  the  moment  in  which  he  was  injured,  and  because 
of  that  neglect,  and  not  by  reason  of  any  act  of  his  own  vo- 
lition, he  was  compelled  to  resort  to  the  car  to  cross  the 
bridge,  and  to  leave  the  car  after  the  bridge  was  crossed.  In 
so  doing  he  was  injured.  The  neglect  of  duty  and  the  injury 
were  not  only  contemporaneous  and  coincident,  but  the  latter 
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was  the  direct  and  immediate  result  of  the  former,  so  far  as 
a  physical  effect  can  be  the  direct  result  of  a  moral  cause. 
There  ought  to  be  no  difficulty  in  distinguishing  such  a  case 
from  those  in  which  a  purely  voluntary  action  intervenes  be- 
tween an  injury  and  a  completed  act  of  neglect,  but  for  which 
such  voluntary  action  might  not  have  been  taken,  or  from 
those  other  cases  in  which  the  passenger  has  been  guilty  of 
recklessness  or  want  of  ordinary  care  in  endeavoring  to  ex- 
tricate himself  from  a  situation  in  which  he  has  been  placed 
by  the  neglect  of  the  carrier.  The  rule  that  ought  to  obtain 
in  this  case  is  well  stated  by  Thompson,  J.,  in  Winkler  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  21  Mo.  App.  at  page  106:  "  If  a  rail- 
way carrier,  instead  of  discharging  nis  passenger  at  the  place 
of  destination  called  for  by  the  contract  of  carriae^e,  lands 
him  at  another  place,  from  which  he  cannot  reach  the  place 
of  destination  by  any  practicable  route  without  encountering 
a  serious  danger,  and  the  passenger  immediately  thereafter, 
proceeding  by  the  only  practicable  route  to  the  place  of  des- 
tination without  fault  or  negligence  on  his  part,  encounters 
such  danger,  and  is  hurt,  we  nave  no  difficulty  in  saying  that 
the  hurt  is  a  proximate  consequence  of  the  wrong  done  by 
the  carrier.  A  prudent  carrier  would  foresee  such  danger 
to  the  passenger,  and  should,  we  think,  be  held  bound  to  fore- 
see it,  and  answer  the  consequences  of  it."  See,  also.  New 
York,  C.  &  St.  L.  R.  Co.  v.  Doane,  115  Ind.435;  37  Am.  & 
Eng.  R.  Cas.  87,  and  cases  cited  in  17  N.  E.  Rep.,  note  on  page 
914.  And  in  this  case  we  have  no  difficulty  m  saying  that 
the  plaintiff's  injury  was  the  proximate  result  of  defendant's 
neglect,  and  that  no  negligence  of  the  plaintiff  contributed  to 
that  injury.  There  was  no  error,  therefore,  in  the  action  of 
the  court  in  overruling  defendant's  demurrer  to  the  evidence. 
On  the  evidence  the  plaintiff  ought  to  have  had  a  verdict  and 
judgment  for  a  reasonable  amount  as  damages  for  his  injury. 
2.  The  amount  of  damages  in  cases  of  this  kind  must  be 
left  largely  to  the  discretion  of  the  jury,  and  their  verdict 

ought  not  to  be  disturbed  unless  the  amount  is  so 
Danaves-Ez-  gj-oss  as  to  shock  the  scusc  of  justicc  of  the  judicial 
d*ct/*  '^"^      mind,  and  satisfy  it  that  such  verdict  must  have  been 

the  result  of  passion,  prejudice,  or  partiality.  In 
view  of  the  age  of  the  plaintiff,  nis  income,  the  physical  de- 
mands ©f  the  profession  in  which  he  earned  it ;  that  the  pain 
he  suffered  seems  not  to  have  been  different  or  greater  than 
that  usually  suffered  by  persons  of  his  age  from  a  broken 
limb :  that  the  cost  of  surgical  attendance  could  not  have  been 
large ;  that  he  was  confined  to  his  bed  but  a  few  days,  and 
that  within  two  months  after  the  injury  he  was  able  to  dis- 
pense with  bandages,  and  gradually,  with  the  assistance  of 
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crutches,  resume  the  use  of  his  leg,  with  care ;  and  since  has 
suffered,  and  in  the  future  will  in  all  probability  continue  to 
suffer,  only  such  pain  and  inconvenience  as  usually  results  to 
one  of  his  age  from  a  limb  that  has  been  broken,  and  will  not 
be  prevented  from  following  his  usual  vocation,  and  earning 
as  much  money  therein  as  he  did  before, — we  find  it  impos- 
sible to  reconcile  a  verdict  of  $10,000  for  his  injuries  with  our 
sense  of  justice,  and  must  conclude  that  this  verdict  was  the 
fruit  of  either  prejudice  or  partiality,  and  that  the  amount  of 
plaintiff's  damages  ou^ht  tq  be  submitted  to  another  jury. 
The  judgment  of  the  circuit  court  ought,  therefore,  to  be  re- 
versed, and  the  cause  remanded  for  new  trial. 

In  the  foregoing  views  Black,  J.,  concurs :  but  Ray,  C.  J., 
and  Sherwood  and  Barclay,  J  J.,  being  of  the  opinion  that 
plaintiff  s  evidence  failed  to  show  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant,  the  judgment  will 
simply  be  reversed. 


Freight  Trains — Passengers  Alighting  at  Place  Other  Than  Station.- 
Smith  V.  Central  K.  &  B.  Co.,  (Ga.)  34  Am.  &  Eng.  R.  Cas.  456 ;  New  York, 
C.  &  St.  L.  R.  Co.  V,  Doane,  (Ind.)  37  Id.  87 ;  White  Water  Val.  R.  Co.  v. 
Butier.  (Ind.)  34  Id.  467  ;  McGee  v.  Missouri  Pac.  R.  Co.,  (Mo.)  31  Id.  i, 
note  9. 


BOYCE 

V, 

Manhattan  R.  Co. 

(New  York  Court  of  Appeals^  Second  Division^  January  14, 1890.) 

Elevated  Railroad — Station— Unguarded  Hole. — The  platform  of  a  station 
•On  an  elevated  railroad  was  built  on  a  curve,  and  each  car  as  it  stopped  there 
touched  the  curve  at  a  tangent  so  that  the  middle  part  was  witnm  one  or 
two  inches  of  the  platform,  while  the  ends  were  about  fourteen  inches 
therefrom.  Plaintiff,  a  passenger  upon  one  of  the  trains,  attempted  to 
leave  the  train  at  the  station.  She  was  not  familiar  with  the  locality,  never 
having  landed  there  before,  and  the  space  between  the  steps  of  the  car  and 
the  platform  was  open  and  unguarded.  No  warning  or  assistance  was  given 
by  the  persons  in  charge  of  the  train.  Plaintiff  in  attempting  to  cross, 
stepped  into  the  open  space  and  was  severely  injured.  There  was  evi- 
dence tending  to  show  that  it  was  so  dark  that  the  hole  could  not  be  seen. 
Held,  that  the  evidence  was  sufficient  to  send  the  case  to  the  jury. 

Appeal  from  General  Term  of  the  Superior  Court  of  New 
York  City.     See  54  N.  Y.  Super  Ct,  286. 

Samuel  Blythe  Rogers  for  appellant. 
T.  Henry  Dewey  for  respondent. 
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Vann,  J. — The  defendant,  as  a  carrier  of  passengers,  oper- 
ates  a  line  of  elevated  railway  extending  from  Harlem,  to 
South  Ferry,  in  the  city  of  New  York.     The  east 
Pa«u.  platform  of  the  South  Ferry  station  is  built  on  a 

curve,  and  each  cap,  as  it  stops  there,  touches  the  curve  at  a 
tangent,  so  that  the  middle  part  is  within  one  or  two  inches 
of  the  platform,  while  the  ends  are  about  fourteen  inches 
therefrom.  The  result  of  this  is  an  open  space,  between  the 
steps  of  the  car  and  the  platform  of  the  station,  several  feet 
long  and  fourteen  inches  wide.  On  the  25th  of  January,  1885* 
the  plaintiff  was  a  passenger  upon  a  train  of  the  defendant 
which  reached  South  Ferry  at  about  half-past  6  in  the  even- 
ing. Accompanied  by  three  friends,  she  left  the  car,  and  at- 
tempted to  reach  the  platform  of  the  station.  She  was  not 
familiar  with  the  locality,  having  never  landed  there  before, 
and  the  space  between  the  steps  of  the  car  and  said  platform 
was  open  and  unguarded.  Nothing  was  put  across  the  hole 
for  passengers  to  step  on  as  they  alighted,  and  no  warning 
or  assistance  was  given  by  the  persons  in  charge  of  the  train. 
If  the  passengers  saw  the  hole,  they  could  step  across  it,  but 
unless  the^  saw  it  there  was  nothing  to  prevent  them  from 
stepping  mto  it.  As  the  jury  is  presumed  to  have  found, 
upon  sufficient  evidence,  there  was  but  a  single  light  from 
one  end  of  the  station  to  the  other,  and  that  was  at  a  point 
quite  remote  from  the  open  space  in  question.  While  some 
light  came  through  the  car  windows,  it  did  not  reach  the 
hole,  which  was  in  the  shadow  of  the  end  and  lower  part  of 
the  cars.  The  plaintiff  was  the  third  in  the  little  procession 
of  four  as  it  approached  this  spot.  Her  brother,  who  was  in 
advance,  stepped  off  first,  and  just  reached  the  edge  of  the 
platform  of  the  station  with  the  tip  of  his  right  foot,  and  was 
forced  to  make  a  quick  step  with  his  left  foot  in  order  to 
save  himself  from  falling  into  the  open  space.  As  he  turned 
to  give  warning  to  the  others,  he  was  pushed  forward  by  his 
younger  sister  Khoda,  who  closely  followed  him,  and  whose 
dress  covered  the  hole  so  that  it  could  not  be  seen.  When 
the  plaintiff,  who  was  just  behind  her  sister,  attempted  to 
cross,  she  stepped  into  the  open  space,  fell  through  the  hole, 
and  was  severely  injured.  There  was  evidence  tending  to 
show  that  it  was  so  dark  that  the  hole  could  not  be  seen. 

It  is  not  essential  to  inquire   why  the  railroad  was  con- 
structed with  so  sharp  a  curve  at  the  place  where  the  acci- 
dent occurred,  nor  whether  the  defendant  is  re- 
oll^uonor     sponsible  for  the  way  that  the  South  Ferry  station 
Jury.  was  built.     By  stopping  its  trains  at  the  point  in 

question,  it  invited  the  passengers  to  alight,  and 
was  thereby  charged  with  the  duty  of  using  due  care  to  pro- 
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vide  proper  and  safe  means  of  getting-  from  the  platform  of 
the  cars  to  the  platform  of  the  station.  Even  if  the  open 
space  was  necessary,  owing  to  the  peculiarities  of*  the  loca- 
tion, it  was  not  necessary  to  leave  it  unguarded  or  unlighted. 
Some  precaution,  adapted  to  the  situation  could  have  been 
used,  such  as  throwing  a  plank  across,  or  stationing  a  train- 
man to  warn  and  assist  passengers  in  alighting.  At  least,  the 
unguarded  hole  could  have  been  well  lighted,  so  as  to  be  easily 
seen,  and  the  passengers  thus  enabled  to  avoid  the  danger. 
We  think  that  the  evidence  required  the  submission  of  the 
case  to  the  jury  for  them  to  determine  whether,  under  all 
the  circumstances  the  defendant  was  guilty  of  negligence  that 
caused  the  injuries  sustained  by  the  plaintiff.  Smith  v.  New 
York  &  H.  R.  Co.,  19  N.  Y.  127;  Hulbert  v.  New  York  C. 
R.  Co.  40  N.  Y.  145  ;  Sexton  z/.  Zett,  44  N  Y.430;  Weston  v. 
New  York  E.  R.  Co.,  73  N.  Y.  595  ;  Hoffman  v.  New  York 
C.  &  H.  R.  R.  Co.  75  N.  Y.  605  ;  Dobiecki  v.  Sharp,  88  N.  Y. 
203,  8  Am.  &  Eng.  R.  Cas.  485.  The  statement  of  facts  al- 
ready made  is  a  sufficient  answer  to  the  claim  of  the  defend- 
ant tnat  the  plaintiff  was  guilty  of  contribuiory  negligence. 
as  matter  of  law,  and  that  no  question  in  that  regard  was  pre- 
sented for  the  consideration  of  the  jury.  In  the  cases  cited 
in  support  of  this  position  the  person  injured  knew,  or  should 
have  known,  of  the  danger  to  be  encountered,  and  hence  was 
required  to  give  general  evidence  that  he  exercised  proper 
care  ;  but  in  this  gase  the  plaintiff  was  ignorant  of  any  cir- 
cumstance requiring  the  use  of  special  care,  and  hence  was 
relieved  of  the  necessity  of  showing  that  she  used  special  care. 
While  the  actual  situation  was  dangerous,  the  apparent  sit- 
uation was  free  from  danger.  With  her  limited  knowledge 
of  the  facts,  what  should  she  have  done  that  she  did  not  do  ? 
Ordinarily,  what  everbody  does  is  all  that  anybody  need  do. 
Unconscious  of  danger,  she  did  what  the  other  passengers 
did.  If  she  had  known  of  the  hole,  or  if  it  had  been  light 
enough  for  her  to  see  it  by  the  exercise  of  ordinary  care,  a 
different  question  would  have  been  presented.  Under  the 
circumstances  which  she  had  the  right  to  assume  existed,  she 
was  under  no  obligation,  as  matter  of  law,  to  look  before  she 
put  her  foot  down  ;  but  it  was  a  question  of  fact  for  the  jury 
to  decide,  not  only  whether  she  should  have  been  more  vigi- 
lant, but  also  whether,  if  she  had  looked,  she  could  have  seen 
the  hole  in  the  surrounding  darkness.  Johnson  v,  Hudson 
River  R.  Co.,  20  *N.  Y.  65 ;  Ernst  v.  Hudson  River  R.  Co., 
35  N.  Y.  9 ;  Morrison  v.  New  York  Cent.  R.  Co.,  63  N.  Y. 
643  ;  Taber  v,  Delaware  L.  &  W.  R.  Co.,  71  N.  Y.  489 ;  Hart 
Vn  Hudson  River  Bridge  Co.,  80  N.  Y.  622.  The  circum- 
stances did  not  require  that  freedom  from  contributory  neg- 
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licence  should  be  shown  by  direct  testimony,  but  they  per- 
mitted the  inference  to  be  drawn  from  the  general  tendency 
of  all  the  evidence  in  favor  of  the  plaintiff.    Id,    As  no  other 

auestion  has  been  presented  for  consideration,  we  think  that 
le  judgment  should  be  affirmed.    All  concur. 


Watson 

V. 

St.  Paul  City  Ry.  Co. 

{Minnesota  Supreme  Court,  November  18,  1889.) 

Struok  Jury — Peremptory  ChallensfM« — Under  the  statute  in  relation  to 
struck  juries,  no  peremptory  challenges  are  allowed  to  any  of  the  jurors 
composing  the  panel  as  finally  made  up. 

Street  Railway  Company— Duty  as  Common  Carrier  of  Passengers. — An 
mstruction  to  the  jury  that  a  street  railway  company,  as  respects  precau- 
tions for  the  safety  of  passengers,  is  bound  to  exercise  the  greatest  care  and 
foresight  in  the  construction  and  operation  of  a  cable  line,  held  to  state  the 
correct  rule. 

Evidence — Impeaching  Credibility  of  Witness — Competency  of  Evidence. — 
Contradictory  extrajudicial  statements  cannot  be  introduced  in  evidence 
for  the  purpose  of  impeachment  until  the  foundation  is  laid  hy  the  proper 
preliminary  mquiries  of  the  witness  whose  credibility  is  questioned. 

New  Trial— Improper  Remarks  of  Counsel— Discretion  of  Court. — Whether 
improper  remarks  in  the  presence  of  the  jury  are  such  as  are  calculated  to 
prejudice  the  case,  is  to  be  determined,  ordinarily,  by  the  trial  court ;  and 
an  order  granting  or  refusing  a  new  trial  for  such  cause  will  not  be  dis- 
turbed on  appeal,  except  in  case  of  clear  abuse  of  discretion. 

Appeal  from  Circuit  Court,  Ramsey  County. 

Action  by  George  H.  Watson  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiflF  whilst  a  passenger  on  one 
of  defendant's  cars.  The  railroad  upon  which  the  plaintift 
was  travelling  is  operated  by  cable,  and  the  negligence 
charged  consisted  in  employing  unskilled  servants  and  in 
failing  to  provide  proper  machinery  and  appliances  whereby 
the  train  on  which  plaintiff  was  travelling  became  unman 
ageable  whilst  descending  a  steep  hill  and  ran  down  it  with 
great  speed,  and  the  car  in  which  plaintiff  was  travelling 
was  thrown  from  the  track.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  a  motion  by  the  defendant  for  a  new  trial  was 
refused.    The  defendant  appeals. 

H.  y.  Horn  for  appellant. 

C.  D,  &  T.  D.  O'Brien  for  respondent. 

Vanderburgh,  J. — i.  A  struck  jury  was  summoned  in  this 
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case,  and  upon  the  trial,  the  requisite  number  not  appearing, 
the  sheriff  was  ordered  to  summon  a  sufficient 
number  of  talesmen  to  complete  the  panel.  The  8t"«kJ»fj- 
court  refused  to  allow  any  peremptory  challenges  ^^^^^ 
to  any  of  the  jurors  on  the  ground  that  such  chal- 
lenges are  not  allowed  or  contemplated  by  the  statute  provid- 
ing for  such  juries.  We  think  the  court  ruled  correctly.  The 
provision  for  striking  takes  the  place  of  the  right  to  peremp- 
tory challenges,  i  Thonip.  Trials, §43  ;  Blanchard  v.  Brown,  i 
Wall.  Jr.  (U.  S.),  309;  oranch  v.  Dawson,  36  Minn.  194.  Our 
statute  (Gen.  St.  1878,  chap.  71,  §  15)  is  copied  from  that  of 
Ohio  (Laws  1853V  except  that  in  the  original  act  there  is  no 
provision  for  calling  in  talesmen.  It  is  held  there  that  the 
panel  must  be  made  up  of  the  struck  jurors,  and  if  12  do  not 
appear,  or  are  not  brought  in,  the  places  of  absentees  cannot  be 
filled  by  talesmen,  and  that  there  cannot  be  a  struck  jury, 
under  the  statute,  unless  made  up  of  the  number  orieinally 
selected.  Cleveland,  P.  &  A.  R.  Co.  v.  Stanley,  7  Ohio  St. 
156.  But,  under  the  added  provision  for  talesmen  in  the 
statute,  as  adopted  by  the  legislature  in  our  state,  talesmen 
may  be  summoned  if  a  sufficient  number  of  the  struck  jurors  do 
not  appear ;  and  the  jury  still  retains  its  distinctive  character 
as  a  struck  jury  under  tne.  statute,  in  which  it  is  clear  that  no 
provision  was  made  for  peremptory  challeng^es,  and  no  such 
challenges  were  contemplated.  Tne  procedure,  in  its  essen- 
tial  features,  resembles  that  for  the  selection  of  jurors  in  the 
justice's  court.  Gen.  St.  chap.  65,  §  58.  We  see  no  reason 
why  the  court  might  not,  on  the  application  of  either  party, 
compel  the  appearance  of  struck  jurors  who  absent  them- 
selves, so  that  in  practice  talesmen  may  be  avoided,  or,  at 
least,  a  disproportionate  number  of  them  need  not  necessarily 
be  called,  unless  the  parties  consent.  But,  if  peremptory 
challenges  are  to  be  allowed  in  such  cases,  then  each  party 
may  exercise  the  full  number  allowed  in  civil  actions,  though 
there  be  but  a  single  vacancy  to  be  filled.  It  is  very  clear, 
we  think,  that  such  challenges  are  not  admissible  in  the  case 
of  struck  juries. 

2.  The  modification  of  defendant's  tenth  instruction  was 
correct.  The  proposition  of  counsel  was :  "  The  law  does 
not  require  that  such  additional  precautions  as  it  is 
apparent  after  the  accident  might  have  prevented  ^^J^^  **^ 
the  same  should  have  been  previously  adopted,  but 
only  such  as  would  be  dictated  by  the  care  and  prudence  of 
a  cautious  and  careful  person  before  the  accident,  and  with- 
out knowledge  that  it  was  about  to  occur."  The  modifica- 
tion made  was  in  respect  to  the  degree  of  care  requisite,  and 
as  to  such  precautions  the  court  substituted  for  the  last  part 
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of  the  request  the  words  "  unless  they  are  of  such  a  charac- 
ter as  should  have  been  conteim)lated  in  the  exercise  of  the 
greatest  care  and  foresight."  The  defendant  is  a  carrier  of 
passengers,  and,  as  respects  the  construction  and  condition 
of  its  track  and  roadbed,  as  well  as  its  cars  and  their  man- 
agement, the  extreme  rule  as  stated  by  the  court  is  applica- 
ble generally,  as  in  the  case  of  other  carriers.  Smith  v,  St. 
Paul  City  R.  Co.,  32  Minn,  i,  16  Am.  &  Eng.  R.  Cas.  310. 

3.  The  offer  of  testimony  to  discredit  the  witness  Byrne 
was  properly  ruled  out.     it  was  proposed  to  contradict  his 

statements,  without  first  having  called  his  atten- 
impeMhiBg  ^ion  to  the  time,  place,  or  other  material  circum- 
wUn«M."^*'    stance   involved   m   the   supposed    contradiction. 

The  proper  foundation  was  not  laid^  and  the  court 
followed  the  rule  as  recognized  and  adopted  in  this  state. 
Horton  v.  Chadborn,  31  Minn.  322. 

4.  The  remarks  of  counsel  for  the  plaintifiF  in  respect  to  the 
character  of  the  defense  and  the  usual  verdicts  in  this  class  of 

cases  did  not  constitute  "misconduct,"  such  asto  jus- 
fooweh****'  tify  this  court  in  reversing  the  decision  of  the  trial 

court  on  the  question.  It  was  in  the  discretion  of 
that  court  to  determine  upon  its  own  observation  and  judg- 
ment the  effect  of  such  remarks  upon  the  Jury,  and  whether 
they  were  prejudicial  to  the  defendant.  Loucks  z/.  Chicago, 
M.  &  St.  F.  K.  Co.,  31  Minn.  535,  19  Am.  &  Eng.  R.  Cas. 
305  ;  Com.  V.  White,  148  Mass.  430.  The  damages  were  not 
excessive,  in  the  opinion  of  the  trial  court,  and  upon  that 
matter  we  can  discover  no  ground  for  interfering  with  its 
decision. 

Order  affirmed. 

Degree  of  Care  Required  of  Street  Railway  Companies  as  Carriers  of  Pas* 
sengers.— See  Citizens'  St.  R.  Co.  v,  Twiname,  (Ind.)  30  Am  &  Eng.  R. 
Cas.  616 ;  Topeka  City  R.  Co.  v,  Higg»  (Kan.)  34  Id.  529 ;  Dahlberg  v. 
Minneapolis  St.  R.  Co.,  (Minn.)  18  Id.  202 ;  Smith  v.  St.  Paul  City  R.  Co., 
(Minn.)  16  Id.  310;  Dougherty  v.  Missouri  R.  Co.,  (Mo.)  21  7^497;  34 
Id,  488. 
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Weber 

V. 

Kansas  City  Cable  R.  Co. 

{Missouri  Supreme  Court,  January  27,  1890.) 

Cable  Railway — Excessive  Speed— InJuHes  to  Passenger — Negligence. — 
Where  a  passenger  upon  a  cable  car  was  injured  in  getting  off  the  car  while 
it  was  moving,  by  being  run  over  by  a  car  passing  on  another  track,  evi- 
dence that  the  rate  of  speed  exceeded  that  prescribed  by  the  city  ordinances 
and  that  the  bell  on  the  approaching  car  was  not  rung,  is  sufficient  to 
establish  negligence  on  the  part  of  the  defendant. 

Same— Contributory  Negligence— Alighting  from  Moving  Car. — A  passen- 
ger on  a  cable  car  pulled  the  cord  for  the  purpose  of  sij^naling  the  car  to 
stop.  The  signal  was  out  of  order  and  did  not  work.  The  passenger  went 
to  the  rear  end  of  the  car  and  jumped  from  it  while  it  was  moving  at  a  rate 
of  slifhtly  over  seven  miles  an  hour.  Immediately  upon  alighting,  he  was 
struck  and  run  over  by  a  car  upon  the  other  track.  Heid»  that  the  evidence 
showed  that  he  was  guilty  of  contributory  negligence. 

Demurrer  to  Evidence — Waiver. — A  defendant  who  demurs  at  the  close 
of  the  plaintiff's  evidence  does  not  waive  the  demurrer  by  putting  in  his 
own  evidence  if  the  demurrer  is  again  insisted  on  at  the  close  of  all  the 
evidence. 

Appeal  from  Circuit  Court,  Clay  County. 
Johnson  &  Lucas  for  appellant. 
Wdsh  Adams  for  respondent. 

Black,  J. — The  plaintiff  recovered  a  verdict  for  $13,200, 
and,  on  the  suggestiom  of  the  trial  court,  remitted  a  part,  and 
accepted  a  judgment  for  $10,000,  to  reverse  which 
the  defendant  appealed.     The  defendant,  at  the  ^***^ 

close  of  the  plaintiff's  evidence,  submitted  a  demurrer  to  the 
evidence,  and  asked  a  like  instruction  at  the  close  of  all  the 
evidence,  both  of  which  were  refused.  These  instructions 
present  the  question  whether  the  court  should  have  taken 
the  case  from  the  jury.  The  facts  disclosed  by  the  plaintiff's 
evidence  are,  in  substance,  these :  The  defendant's  road  runs 
east  and  west  through  the  city  of  Kansas.  The  cars  run  east 
on  the  south,  and  west  on  the  north  track ;  and  when  the  trains 
pass  there  is  a  space  of  not  more  than  18  inches  between  the 
cars.  The  cars  going  east  stopped  only  at  the  east,  and  those 
going  west  at  the  west,  sidewalk  crossings ;  and  then  only 
when  persons  desired  to  get  on  or  off.  The  plaintiff,  a  young 
man,  about  20  years  old,  boarded  an  east-bound  train,  com- 
posed of  a  coach  and  grip-car,  intending  to  go  to  Holmes 
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street.  He  took  a  seat  on  the  north  side  of  the  grip-car,  near 
the  rear  end.  Besides  end  doors,  this  car  had  two  side  doors 
at  the  rear  end, — one  opening  out  on  the  north,  and  the  other 
on  the  south  side.  These  doors  were  open,  and  there  was  no 
gate  or  other  contrivance  to  prevent  persons  from  going 
out  on  the  north  side.  Plaintiff  testified  that  when  he 
reached  Holmes  street  he  pulled  a  cord,  which  was  attached  to 
an  air- whistle,  twice ;  that  he  heard  no  signal,  and  the  cars 
did  not  stop ;  that  he  was  looking  out  of  the  side  windows  of 
the  car,  and  then  leaned  over  and  looked  out  of  the  front  end 
car-door,  and  did  not  see  any  train  coming  from  the  east  on 
the  north  track ;  that  he  then  got  up,  went  to  the  rear  end  of 
the  car,  and  then  stepped  out  of  the  north  door,  and,  just  as 
he  got  upon  the  ground,  a  train  goine  west,  on  the  north 
tracK,  hit  nim,  and  knocked  him  down.  His  legs  were  thrown 
under  the  wheels  of  the  cars  upon  which  he  had  been  riding. 
The  bones  were  broken,  but  amputation  was  not  necessary. 
He  is  a  cripple  for  life.  He  stepped  off  at  or  within  a  few 
feet  of  the  east  crossing.  He  says  the  train  going  West  was 
so  close  to  him  when  he  got  off  tnat  he  could  not  see  it.  The 
whistle  attached  to  the  cord  was  in  the  grip-car,  and  was  out 
of  order,  so  that  it  gave  no  signal.  The  plaintiff's  seat  in  the 
car  was  within  six  or  eight  feet  of  the  gripman,  and  the 
plaintiff  did  not  notify  the  conductor  or  gripman  wlxere  he 
desired  to  leave  the  car.  He  had  been  in  the  habit  of  going 
back  and  forth,  to  and  from  his  work,  by  way  of  the  defendant's 
road,  and  wits  familiar  with  the  running  of  the  cars.  There 
were  8  trains  on  the  road,  and  each  made  10  or  12  daily  trips. 
These  trains  were  running  at  the  rate  of  a  fraction  over  seven 
miles  per  hour,  in  violation  of  a  city  ordinance  which  limits 
the  rate  of  speed  to  six  miles  per  hour. 

The  evidence  tends  to  show  that  it  was  the  custom  to  ring^ 
the  bells  on  both  trains  when  and  wherever  they  passed. 
The  gripman  of  the  train  on  which  plaintiff  took  passage 
testified  in  positive  terms  that  the  bells  on  both  trains  were 
ringing  at  and  before  plaintiff  stepped  off ;  but  the  plaintiff 
testified,  in  answer  to  the  question  whether  he  heard  any 
bells :  "  I  don't  remember  of  one  on  the  car  I  was  on.  I 
never  heard  the  bell  on  the  approaching  car."  Another 
witness  for  the  plaintiff,  being  asked  if  he  was  accustomed  to 
hear  signals,  said  :  "  Yes,  sir.  On  that  occasion  I  cannot  say 
whether  I  noticed  any."  The  defendant  offered  evidence  to 
the  effect  that  there  were  notices  in  the  cars  warning  persons 
not  to  get  off  while  the  cars  were  in  motion.  The  defendant 
offered  other  evidence;  but,  as  it  does  not  aid  the  plaintiff's 
case,  it  need  not  be  recited. 

The  defendant,  in  running  its  trains  at  a  rate  of  speed  pro- 
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hibited  by  ordinance,  was  guilty  of  negligence  per  se.     Keim 
v.  Union  R.  &  T.  Co.,  00  Mo.  314.     Besides  that 
there  is  some  evidence,  tnough  it  is  very  weak,  to  JJJUJ||^  ^^, 
the  effect  that  the  gripman  on  the  west-bound  train  eeviTe  tpeed. 
did  not,  as  was  the  custom,  ring  the  bell  of  his  car 
when  passing  the  east-bound  train,  upon  which  plaintiff  was 
a  passenger.     We  shall  assume,  for  all  present  purposes,  that 
this  bell  was  not  rung.     It  is  argued  for  the  defendant  that 
the  speed  of  the  train  had  no  direct  agency  in  causing  the  in- 
jury, but  we  cannot  yield  a  consent  to  the  proposition.     There 
was  sufficient  evidence  of  negligence  on  the  part  of  the  de- 
fendant.    The  important  question  is  whether  the  case  should 
have  been  taken  from  the  jury  because  of  contributory  negli- 
gence on  the  part  of  the  pUintiff. 

While  carriers  of  passengers  are  held  to  a  very  high  degree 
of  care,  there  is  a  corresponding  obligation  on  the  part  of 
the  passenger  to  act  with  prudence;  and,  if  his 
negligent  act  contributes  to  bringing  about  the  in-  ^"Smm^ 
jury,  ne  cannot  recover.  Ordinarily,  as  has  been  JI[LeM«r!* 
said  by  this  court  on  several  occasions,  contributory 
negligence  is  a  question  of  fact,  for  the  jury ;  but  the  power 
ana  the  duty  of  the  court  to  direct  a  verdict  in  proper  cases 
cannot  be  questioned.  As  has  been  said,  if  it  appears,  with- 
out any  conflict  of  evidence,  from  the  plaintiff's  own  case,  or 
from  tne  cross-examination  of  his  witnesses,  that  he  was  guilty 
of  negligence  proximately  contributing  to  produce  the  injury, 
it  would  be  the  duty  of  the  court  to  take  the  case  from  the 
jury.  Buesching  v.  St  Louis  Gaslight  Co.,  73  Mo.  219.  A 
demurrer  to  the  evidence  must  be  sustained  where  an  un- 
avoidable inference  of  contributory  negligence  arises  out  of 
the  plaintiff's  own  evidence,  or  out  of  other  evidence  which 
stands  undisputed  in  the  case.  2  Thomp.  Trials,  §  1680.  But 
where  the  undisputed  facts  relied  on  to  establish  contributory 
negligence  are  such  as  may,  in  the  judgment  of  sensible  men, 
lead  to  different  conclusions  as  to  whether  they  establish 
want  of  care,  the  question  of  negligence  on  the  part  of  the 
plaintiff  should  be  submitted  to  the  jury.  Petty  v,  Hannibal 
&  St  J.  R  Co.,  88  Mo.  306,  28  Am.  &  Eng.  R.  Cfas.  618.  The 
chief  difficulty  lies,  not  in  the  rule,  but  in  its  application  ;  and 
here  we  may  dispose  of  some  preliminary  questions.  Much 
reliance  is,  by  the  plaintiff,  placed  upon  the  fact  that  the 
north  door  was  open,  and  without  a  gate  or  other  guard  to 
prevent  persons  from  getting  off  on  the  north  track.  Though 
it  was  warm  weather,  the  fact  that  the  door  was  left  open 
and  unguarded  might  be  regarded  as  an  invitation  to  alight 
from  that  side  when  the  car  was  employed  in  receiving  and 
discharging  passengers.     But  it  was  certainly  no  invitation 
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for  any  one  to  jump  off  when  the  car  was  runnine  at  full 
speed.  The  very  fact  that  the  cars  did  not  stop  or  check  up 
was  a  warning  to  the  passengers  not  to  get  on.  In  McGee 
V.  Missouri  Pac.  R.  Co.,  92  Mo.  218,  31  Am.  &  Eng.  R.  Cas.  i, 
the  brakeman  announced  the  station,  and  he  and  the  conduc- 
tor went  out,  taking  their  lights  with  them ;  and  in  the  mean- 
time the  train  stopped  at  a  dangerous  place.  These  facts,  it 
was  held,  could  be  construed  in  no  other  light  than  a  direc- 
tion for  the  passengers  to  alight.  The  facts  of  that  case  are 
unlike  the  facts  in  the  case  at  bar,  as  will  be  readily  seen. 
The  fact  that  the  door  was  open  cannot  and  ought  not  to  be 
construed  as  any  invitation  to  alight  while  the  train  was  at 
full  speed.  It  was,  in  substance,  said  in  Doss  v,  Missouri,  K. 
&  T.  K.  Co.,  59  Mo.  27,  that  to  jump  from  a  car  propelled  by 
steam,  while  in  rapid  motion,  might  be  regarded  as  mere 
recklessness ;  but  to  step  from  a  car  at  a  platform  while  the 
motion  of  the  car  is  slight  may  or  may  not  be  negligence,  and 
the  question  is  one  for  the  jury.  These  observations  have 
been  quoted  or  cited  with  approval  in  subsequent  cases. 
Kelly  V.  Hannibal  &  St.  J.  R.  Co.,  70  Mo.  604;  Nelson  v,  Atlan- 
tic &  P.  R.  Co.,  68  Mo.  593 ;  Leslie  z/.  Wabash,  St.  L.  &  P.  R. 
Co.,  88  Mo.  52,  26  Am.  &  Eng.  R.  Cas  219.  To  jump  from  a 
horse-car  while  in  rapid  motion  is  not  negligence  per  se. 
Wyatt  V,  Citizens*  R.  Co.,  55  Mo.  487.  In  that  case  there 
was  evidence  tending  to  show  that  the  conductor  ordered 
the  boy  to  get  off.  w  hether  a  party  jumping  or  stepping 
from  a  moving  car  is  guilty  of  negligence  must,  it  is  manifest, 
depend  upon  other  circumstances  than  the  speed  of  the  cars; 
and  these  circumstances  are  so  variant  that  general  rules  only 
can  be  stated.  If  the  rate  of  speed  is  so  high,  and  the  place 
of  descent  so  obviously  perilous,  that  a  person  of  ordmary 
prudence  would  not  attempt  to  get  off,  then  the  act  is  con- 
tributory negligence,  and  will  bar  a  recovery.  2  Am.  &  Eng. 
Encyc.  Law,  763. 

Afi^ain,  it  is  argued  that  the  plaintiff  was  not  bound  to  look 
out  for  the  approaching  car,  because,  being  a  passenger,  he 

had  a  right  to  assume  that  defendant  would  do 
Duty  of  pM-  nothing  to  put  him  in  danger  when  alighting,  and 
OT!t'for*ilp-***  in  that  respect  he  stood  on  a  different  footing  from 
proftchiagcAr.  a  footman  crossing  the  track ;  and  in  support  ot  this 

we  are  cited  to  Chicago  City  R.  Co.  v,  Robinson, 
127  111.  9,  36  Am.  &  Eng.  R.  Cas.  66.  In  that  case  a  boy  six 
years  old  alighted  from  standing  grip-cars,  on  which  he  had 
been  a  passenger,  and  was  run  over  and  killed  when  going 
over  the  sidewalk  crossing  at  or  near  where  he  got  on.  It 
was  held  that  the  fact  that  he  did  not  stop  and  look  to  see 
whether  a  train  was  approaching  was  not,  as  a  matter  of  law, 
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and  without  any  regard  to  the  surrounding  circumstances, 
negligence,  but  the  question  of  his  negligence  was  one  for 
the  jury.  If  a  failure  to  look  for  an  approaching  cable  train 
in  that  case  was  evidence  of  negligence,  then  for  much  strong- 
er reasons  is  the  failure  of  the  plaintiff  in  this  case  to  look  for 
an  approaching  train  evidence  of  negligence.  Persons  get- 
ting on  and  on  of  these  cars  are,  while  so  doing,  entitlea  to 
the  protection  due  to  passengers.  The  defendant  is  in  duty 
bound  to  stop  its  cars,  and  let  them  remain  at  rest  long  enougn 
for  persons  to  get  on  and  alight  with  safety ;  and  the  servants 
in  charge  of  an  approaching  train  are  in  duty  bound  to 
govern  their  conduct  accordingly.  But  there  is  nothing  in 
this  case  to  show  that  defendant  was  required  to  stop  its 
trains  at  crossings  when  no  one  desired  to  get  on  or  off.  The 
train  upon  whicn  plaintiff  was  a  passenger  being  in  full  mo- 
tion, the  servants  on  the  approaching  train  woukfnot  suspect 
that  he,  or  any  one  else,  would  be  in  the  act  of  getting  off. 
We  do  not  see  that  the  plaintiff  stands  on  any  better  footing 
than  he  would  if  he  had  jumped  off  at  a  place  other  than  a 
crossing.  We  have  not  said,  nor  do  we  now  say,  that  the  act  of 
alighting  when  the  car  was  in  full  motion,  taken  by  itself,  or 
the  failure  of  the  plaintiff  to  look  for  approaching  cars  when 
he  reached  the  car-door,  taken  by  itself^  or  any  other  single 
circumstances  in  the  case,  would  be,  as  a  matter  of  law,  negli- 
gence. The  undisputed  evidence  must  be  taken  as  a  whole, 
and  the  conclusion  must  be  drawn  from  the  circumstances  as 
a  whole.  We  are  not  at  liberty  to  consider  them  singly,  and 
thus  divide  the  case  up  into  parcels.  It  cannot  be,  and  we 
believe  it  is  not,  claimed,  that  the  failure  of  the  whistle  to 
ive  an  alarm  afforded  an  excuse  for  leaving  the  car  while  in 
ull  motion. 

Now,  it  is  clear  that  the  plaintiff  was  in  possession  of  his 
faculties,  and  was  accustomed  to  these  cars,  and  must  have 
Icnown  that  they  passed  every  few  minutes.  He  left  his  seat 
-without  signifying  any  desire  to  get  off  to  the  brakeman,  who 
was  in  close  proximity  to  him,  and  without  any  reason  to  be- 
lieve the  cars  would  come  to  a  halt.  When  at  the  door  of 
the  car  he  could  have  seen  the  approaching  train  by  casting 
an  eye  east,  for  he  then  had  an  unobstructed  view ;  but  that 
he  aid  not  do  so  is  clear.  Under  these  circumstances,  he 
stepped  off  while  the  cars  were  running  at  full  speed,  and  was 
struck  by  the  approaching  cars  as  soon  as  he  landed  on  the 
ground.  With  tne  other  evidence  resolved  in  favor  of  the 
plaintiff,  and  guided  by  what  a  prudent  person  would  ordi- 
narily do  under  >such  circumstances,  it  seems  to  us  there  can 
be  but  one  conclusion,  and  that  is  that  the  plaintiff  was  very 
negligent,  to  express  the  result  in  mild  terras.     The  conclu- 
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sion  of  negligence  is  a  necessary  and  unavoidable  result.  One 
cannot  thus  voluntarily  place  life  and  limb  in  peril,  and  claim 
to  be  free  from  fault.  But  for  the  plaintiff's  negligence,  he 
would  not  have  been  injured.  The  court  should  nave  sus- 
tained the  demurrer  to  the  evidence. 

The  point  made  that  the  defendant  waived  the  demurrer 
to  the  evidence  by  putting  in  its  own  evidence  is  not  well 
taken.  The  demurrer  was  not  only  interposed  at 
%J^lm.  **  the  close  of  the  plaintiff's  evidence,  but  a  like  re- 
quest was  made  at  the  close  of  all  the  evidence. 
The  defendant,  by  putting  in  its  evidence,  took  the  chance  of 
aiding  thp  plaintiff's  case  ;  but  it  was  not  thereby  deprived  of 
the  right  to  ask  the  court  to  direct  a  verdict  on  all  of  the 
evidence.  We  see  no  reason  for  remanding  this  cause,  and 
the  judgment  is  simply  reversed.     All  concur. 

Barclay,  J.,  concurs  in  reversing  the  judgment,  but  is  of 
the  opinion  that  this  cause  should  be  remanded. 


Texas  Trunk  R.  Co. 

V. 

Johnson. 

(Texas  Supreme  Courts  November  19,  1889.) 

Injuries  to  Pasteng^er — Derailment— Instructions. — Where  a  passenger  sues 
for  damages  for  injuries  sustained  through  the  derailment  of  a  train,  and 
there  is  testimony  tending  to  show  that  these  injuries  might  have  been 
received  by  a  subsequent  fall  from  a  wagon,  it  is  not  error  for  the  court  to 
refuse  to  give  further  instructions  when  it  has  already  instructed  the  jury, 
that  in  estimating  damages,  only  such  injuries  as  were  caused  by  the  de- 
railment should  be  taken  into  consideration. 

Same— Exemplary  Damages— Excessive  Speed — Violation  of  Rules. — 
Where  there  is  evidence  tending  to  show  that,  while  the  track  was  not  in. 
good  condition,  trains  might  be  run  on  it  at  a  slow  rate  of  speed  with  rea- 
sonable safety,  that  the  rules  of  the  company  required  its  employes  not  to- 
run  trains  at  a  greater  speed  than  twelve  miles  per  hour,  and  that  the  train 
was  running  at  a  greater  speed  and  the  wreck  may  have  been  caused  there- 
by, an  injury  resulting  from  the  violation  of  the  orders  of  the  comp>any  as- 
to  the  rate  of  speed,  cannot  be  attributed  to  its  gross  negligence,  indiffer- 
ence or  disregard  for  the  safety  of  its  passengers,  and  it  is  not  liable  in  ex- 
emplary damages  therefor. 

Same — Exemplary  Damages — Defective  Roadbed. — The  liability  of  a  rail- 
road company  for  exemplary  damages  for  injuries  to  (>assengers  depends 
upon  its  gross  negligence,  indifference  or  disregard  for  their  safety,  and  it 
cannot  justify  the  defective  condition  of  its  roadbed  by  proving  that  the- 
earnings  of  the  corporation  were  insufficient  to  pay  the  op)erating  expenses* 
gnd  that  no  dividend  had  been  paid  to  the  stockholders. 
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Appeal  from  District  Court,  Kaufman  County. 
Leakey  Shepard  &  Miller  and  Morrison  &  Huffmaster  for  ap- 
pellant. 

Woods  &  Cunningham  for  appellee. 

Stayton,  C.  J. — Appellee  was  injured  while  travelling  on 
appellant's  train,  which  was  derailed,  and  seeks  to  recover 
damages,  actual  and  exemplary.  Appellant  admitted  its  lia- 
bility  for  such  actual  damages  as  might  be  found,  but  con- 
tested its  liability  for  exemplary  damages. 

The  evidence  tended  strongly  to  show  that  appellee's  right 
arm  was  fractured,  and  its  connections  injured  ;    but  there 
was  some  testimony  tending  to  show  that  tnese  in- 
juries may  have  been  received  in  a  subsequent  fall  ^"***5" 


irom  a  wagon.  The  charge  of  the  court  clearly  in-  j,^^ 
formed  the  jury  that  in  estimating  damages  they 
would  take  into  consideration  only  such  injuries  as  were  caused 
by  the  derailment.  This  charge  was  such  that  no  juror  hav- 
ing ordinary  intelligence  could  have  misunderstood  it,  and  we 
are  of  opinion  that  the  court  did  not  err  in  refusing  further 
instructions  on  that  point.  The  practical  effect  of  giving  the 
charge  requested,  drawn  as  it  was  after  the  court  had  given 
a  proper  charge,  would  have  been  to  divert  the  mind  of  the 
jury  from  some  of  the  issues  of  fact  raised  by  the  evidence,  if 
not  to  induce  the  jury  to  believe  that  the  court  was  of  the 
opinion  the  evidence  was  not  suflBcient  to  show  that  the  par- 
ticular injury  to  which  the  charge  referred  was  caused  by  the 
wreck. 

There  was  evidence  tending  to  show  that,  while  the  track 
was  not  in  good  condition,  trains  might  be  run  on  it  at  a  low 
rate  of  speed  with  reasonable  safety,  and  that  the 
rules  of  the  company  required  its  employes  not  to  *x««pi*»t 
run  trains  at  a  speed  of  more  than  12  miles  per  vtoiiISterof 
hour.    There  was  evidence,  also,  tending  to  show  roiei. 
that  the  train  was  running  at  a  rate  of  speed  greater 
than  allowed  by  the  orders  of  appellant  at  the  time  of  the  ac- 
cident, and  that  the  wreck  may  have  been  caused  by  this. 
Under  this  state,  of  facts,  appellant  asked  the  following  in- 
struction :  "  The  court  charges  the  jury  that,  if  they  find  from 
the  evidence  that  the  accident  by  which  plaintiff  sustained  the 
injuries  complained  of  was  the  result  of  fast  running' of  the 
train,  and  that  the  train  was  so  run  against  the  orders  of  de- 
fendant's superior  officers,  and  against  regulations  made  in 
that  respect  by  defendant,  then,  in  that  event,  plaintiff  will 
not  be  entitled  to  recover  more  than  his  actual  damages  in 
this  suit.'*     This  was  refused.      A  master  is  liable  for  actual 
damages  for  an  injury  resulting  from  the  negligence  of  his 
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servant,  in  the  course  of  his  employment,  even  though  the  act 
be  in  direct  violation  of  ^.the  master's  orders;  but  the  same 
rule  does  not  apply  with  reference  to  exemplary  damages. 
If  appellant's  railway  could  be  operated  with  safety  at  the 
rate  of  speed  prescribed  by  it  for  the.  regulation  of  employes, 
then  an  mjury  resulting  from  a  violation  of  such  orders  can- 
not be  attributed  to  the  gross  negligence  of  appellant,  nor  to 
its  indifference  or  disregard  for  the  safety  of  passengers. 
Such  gross  negligence,  indifference,  or  disregard  for  the  safety 
of  passengers  must  exist,  to  render  the  master  liable  for  ex- 
emplary damages;  and  the  charge  requested  should  have 
been  given. 

The  third  assignment  of  error  is  that  "  the  court  erred  in 
refusing  to  allow  defendant  to  prove  by  its  witness  T.  B. 

Donaho  that  during  the  time  the  present  owners 
oMiTrdend?*    of  Said  road  owned  the  same,  to  wit,  over  three 

years  last  past,  there  had  been  no  dividend  de- 
clared or  paid  to  the  aefendant's  stockholders;  that  the  earn- 
ings and  receipts  from  the  operation  of  the  railroad  were  not 
sufficient  to  pay  operating  and  other  expenses,  and  keep  the  • 
road  in  repair ;  and  that  there  was  no  money  from  the  re- 
ceipts of  the  road  to  make  repairs  and  betterments,  and  fur- 
nisn  and  place  in  position  the  necessary  cross  ties  ;  and  that 
the  owners  of  the  road — of  its  stock — had  to  take  out  of  their 
own  pockets  money  to  meet  the  deficits  in  the  operating  of 
defendant's  road,  and  for  the  purpose  of  keeping  it  in  repair, 
and  in  purchasing  cross  ties  for  tne  road ;  and  that  during  all 
that  time  the  stockholders  of  defendant's  company  had  not 
received  a  dollar  from  the  receipts  and  earnings  from  the  op- 
eration of  defendant's  road.  Defendant  offered  to  make  this 
proof  by  said  witness  on  the  issue  of  exemplary  damages 
claimed  in  plaintiff's  petition,  and  to  show  that  the  owners  of 
the  stock  of  said  road  had  not  appropriated  said  receipts  or 
earnings ;  but,  on  the  objection  01  plaintiff,  the  court  held  such 
evidence  incompetent,  and  refused  to  allow  defendant  to  make 
said  proof  by  said  witness."  The  liability  of  a  railway  com- 
pany for  exemplary  damages  cannot  be  made  to  depend  on 
the  ability  of  the  corporation  to  keep  its  road  in  sucn  condi- 
tion that  it  can  be  operated  with  safety  to  passengers.  A 
corporation  or  indivicUial  who  attempts  to  conduct  a  ousiness 
ublic  in  its  character,  in  the  course  of  which  the  lives  and 
imbs  of  persons  dealing  with  them  are  imperiled,  is  held  re- 
sponsible in  exemplary  damages,  whenever  the  means  used 
to  conduct  the  business  are  so  manifestly  insufficient  to  ena^ 
ble  them  to  conduct  it  safely  as  to  manifest  indifference  to 
duty  or  reckless  disregard  for  the  safety  of  persons.  The  legal 
culpability  is  as  great  when  the  failure,  in  such  cases,  to  fur- 
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nish  safe  appliances  results  from  inability  arising  from  the 
want  of  sufncient  money  or  credit,  as  it  is  when  it  arises,  not 
from  a  lack  of  means,  but  from  an  indisposition  to  use  them. 
The  moral  culpability  may  be  greater  in  the  one  case  than  in 
the  other,  but  the  legal  is  the  same,  whether  it  results  from 
the  one  cause  or  the  other.  There  is  no  law  which  compels 
a  railway  corporation  either  to  construct  or  operate  a  rail- 
way, though,  if  this  be  voluntarily  undertaken,  the  failure  to 
operate  may  give  the  state  the  right  to  withdraw  the  rights 
and  powers  given  by  the  act  of  incorporation.  A  railway 
must  be  presumed  to  be  operated  by  the  company  owning  it, 
for  its  own  benefit ;  and  whether  this  consists  in  actual  profit 
to  stockholders,  or  the  mere  avoidance  of  facts  which  would 
authorize  the  state  to  demand  a  forfeiture,  is  immaterial,  in 
so  far  as  liability  to  persons  for  failure  to  use  care  may  be  in 
question.  If  a  railway  company  elects  to  pursue  the  business 
of  passenger  carrier,  with  full  knowledge  that  this  is  done 
without  appliances  reasonably  sufficient,  when  carefully  used, 
to  enable  it  to  safely  transport  them,  it  matters  not,  on  a  ques- 
tion of  liability  for  an  injury,  what  may  be  the  cause  or  motive 
for  such  action.  If  the  company  has  not  the  means  to  place 
its  roadway  in  safe  condition,  it  should  cease  to  use  it  for  the 
transportation  of  passengers ;  but  if  it  elects  not  to  do  this, 
and  for  any  reason  continues  to  hold  itself  out  as  a  carrier  of 
passengers,  and  receives  them,  when  its  appliances  are  known 
to  be  insufficient,  when  carefully  used,  for  the  safe  conduct 
of  such  a  business,  then,  so  long  as  damages  are  given  for  the 
purpose  for  which  it  is  said  exemplary  damages  are  given,  it 
must  be  held  that  such  damages  may  be  properly  imposed. 
The  law  gives  no  guaranty  to  the  stockholders  of  ^  railway 
or  other  corporation  that  its  business  shall  yield  dividends  or 
funds  sufficient  to  keep  in  repair  the  appliances  with  which 
its  business  is  conducted,  but  holds  them,  as  it  does  individ- 
uals, when  they  conduct  a  business  public  in  its  character, 
liable  for  damages,  actual  or  exemplary,  as  the  degree  of  nee^- 
ligence  shown  may  warrant,  under  the  rules  of  law  applicable 
to  the  measure  of  damages.  The  court  did  not  err  in  exclud- 
ing the  evidence  offered ;  but,  for  its  refusal  to  give  the  charge 
before  referred  to,  its  judgment  must  be  reversed,  and  the 
cause  remanded. 
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Baltimore  &  Ohio  R.  Co. 

V. 

State,  to  use  of  Wiley  et  al. 

{Maryland  Court  of  Appeals^  February  5,  1890.) 

Passenger— Postal  Clerk— Contributory  Negligence— Travelling  in  Mall  Car. 
— Where  the  evidence  shows  that  postal  clerks  holding  photographic 
commissions  are  entitled  to  ride  as  passengers  on  trains  while  on  duty  and 
in  returning  home,  and  that  by  the  permission  of  the  conductor,  a  postal 
clerk  holding  such  a  commission  travelled  while  off  duty  in  the  mail  car 
and  was  injured  in  a  collision,  he  is  not  guilty  of  contributory  negligence 
per  se  so  as  to  defeat  a  right  of  action  for  his  death,  althougn  there  was 

freater  risk  of  injury  in  the  mail  car,  and  he  would  have  escaped  injury  if 
e  had  continued  his  journey  in  the  smoking  car  where  he  commenced  it. 

# 
Appeal  from  Circuit  Court,  Howard  County. 
Henry  E.  Wooten^  John  K.  Cowen^  and  W,  Irvine  Cross  for  ap- 
pellant. 

William  A.  Hammond  znd  Henry  V.  D.  /oAns  for  appellees. 

Irving,  J.— This  suit  was  brought  in  the  name  of  the  state, 
for  the  use  of  Lucy  A.  Wiley  and  others,  to  recover  dam- 
ages  for  the  death  of  William  H.  Wiley,  husband  and  father 
01  the  ecjuitable  plaintiffs,  occasioned  by  collision  of  appel- 
lant's trains  going  in  opposite  directions.  The  nec^ligence  of 
the  appellant's  officers  is  conceded,  and  appellant  relies  wholly 
on  what  it  claims  to  have  been  contributory  negligence  on 
the  part  of  the  deceased  as  its  defense  to  the  action. 

The  deceased  was  chief  postal  clerk  in  the  United  States  rail- 
way mail  service.  He  held  what  is  known  as  a  "  photograph 
commission  "  from  the  government.  His  route  was 
p»eti.  from  Baltimore  to  Grafton.     He  was  entitled  un- 

der his  commission  to  ^'ide  as  a  passenger  on  the  appellant's 
trains,  by  virtue  of  his  commission,  while  in  the  active  dis- 
charge of  duty,  or  in  going  from  and  returning  home.  At 
the  time  of  the  accident  he  was  not  in  active  duty,  but  was 
returning  to  his  home  until  he  should  be  called  to  duty  again 
in  a  few  days.  He  rode  on  the  occasion  of  the  accident  in 
the  smoking  car  from  Baltimore  to  Washington,  and  the  con- 
ductor saw  and  recognized  his  commission  as  entitling  him 
to  ride  in  the  cars,  and  the  conductor  testifies  he  did  not  see 
him  any  more.  He  had  left  the  smoking  car  and  gone  into 
the  postal  car,  where,  after  chatting  a  while  with  those  on 
duty  in  that  car,  he  lay  down  upon  the  mail  matter  and  went 
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to  sleep.  The  collision  came.  The  postal  car  was  crushed, 
and  the  dead  body  of  the  deceased  was  found  in  the  debris. 
The  witnesses  say  if  he  had  remained  in  the  smoking  qar  he 
would  probably  not  have  been  killed,  as  nobody  was  hurt  in 
it.  His  presence  was  not  required  in  the  postal  car,  as  he 
was  off  auty,  and  returning  home,  subject  to  call  into  active 
service  within  six  days,  or  sooner,  if  needed.  The  evidence 
shows  that  no  one  was  allowed  to  ride  in  the  postal-car  but 
such  as  had  a  photographic  commission  or  a  permit,  and  those 
who  held  the  permit  had  to  pay  fare.  It  was  the  custom  of 
the  conductors  to  allow  persons  holding  photographic  com- 
missions to  ride  either  in  the  postal  car  or  in  any  part  of  the 
passengers  cars.  Sometimes  they  would  ride  in  one,  and 
sometimes  the  other,  and  the  conductor  testifies  that  he  made 
no  objection.  The  conductor  was  not  admitted  into  the  postal 
car,  but  it  was  the  duty  of  the  postal  clerk  in  charge  there  to 
report  to  him  the  presence  of  any  one  chargeable  with  fare, 
and  that,  when  notified  that  clerks  not  on  duty  were  in  that 
car,  he  made  no  objection.  It  was  also  in  proof  that  the  de- 
ceased had,  before  that  time,  upon  his  photographic  commis- 
sion, been  permitted  on  previous  occasions  to  ride  in  the 
pK>staI  car  when  going  on  or  returning  from  duty. 

Two  exceptions  were  taken  to  the  admission  of  evidence 
as  to  the  custom  of  the  conductor  in  giving  permission  of 
that  sort,  but  they  were  waived  at  the  hearing  in 
this  court,  so  that  the  sole  question  intended  to  be  CoaWbntory 
raised  by  those  exceptions  is  left  as  presented  by  Tr«Trfihi^  u 
appellant's  prayer,  which  goes  to  the  effect  of  that  mau  ear. 
evidence.  It  was  rejected  by  the  court  below. 
That  prayer  is  as  follows,  viz. :  "  If  the  jury  find  that  the  de- 
ceasea,  at  the  time  of  his  death,  was  a  clerk  in  the  railway 
mail  service,  and  on  the  eighth  of  October  last  entered  the 
train  of  the  defendant  at  Baltimore  and  rode  to  Washington 
in  the  smoking  car  attached  to  said  train,  and  upon  reaching 
Washington  he  left  the  smoking  car  and  entered  the  postal 
car  at  Washington,  attached  to  said  train,  as  testified  to  by 
the  witness  Atkinson,  and  continued  to  remain  in  said  postal 
car  until  the  time  of  the  accident,  and  was  in  said  car  when 
he  met  his  death,  and  that  from  its  position  in  the  train  the 
postal  car  was  subject  to  greater  risK  of  danger  than  the  cars 
intended  for  the  transportation  of  passengers;  and  further 
find  that,  when  said  deceased  entered  said  postal  car,  he  was 
not  on  duty  as  postal  mail  clerk  and  had  no  official  duties  to 
discharge  in  said  car,  but  was  returning  to  his  home  at  Graf- 
ton, where  he  would  have  remained  six  days,  unless  sooner 
called  into  active  service,  and  that,  if  the  deceased  had  re- 
mained in  the  smoking  car  or  been  seated  in  any  other  car 
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attached  to  said  train  intended  for  the  transportation  of  pas- 
sengers he  would  not  have  been  killed, — then  their  verdict 
must  be  for  the  defendant,  notwithstanding  the  jury  may 
further  find  that  the  deceased  had  with  him  a  pass,  in  the 
evidence  called  a  '  photographic  commission,'  entitling  him 
to  free  transportation  on  saia  train,  which  was  offered  in  evi- 
dence by  the  plaintiff."  In  eflfect  this  prayer  asked  the  court 
to  say,  as  matter  of  law,  that,  notwithstanding  the  postal 
car  was  the  place  where  the  plaintiff  ordinarily  remained,  and 
was  required  to  remain,  as  a  passenger  when  m  the  discharge 
of  his  postal  duties,  still,  if  he  was  not  in  the  discharge  of 
his  official  duty,  it  was  fatally  contributory  negligence  for 
him  to  be  in  that  car,  although  the  conductor  was  in  the  habit 
of  allowing  him  to  be  in  that  car  when  returning  to  his  home 
when  he  was  not  on  duty.  We  know  of  no  case  which  would 
justify  such  a  ruling.  Both  reason  and  authority  lead  us  to 
think  the  ruling  of  the  circuit  court  was  entirely  right  in  re- 
jecting this  prayer. 

It  may  be  that  the  location  of  the  postal  car  was,  by  rea- 
son of  its  greater  proximity  to  the  engine,  a  place  of  greater 
danger  than  the  smoking  car  or  other  passengers  cars.  Still 
it  was  a  car  for  the  occupancy  of  passengers  who  were  en- 
titled to  ride  as  such  because  of  their  official  position  or  con- 
nection with  the  post  office  department  of  the  government, 
or  who  paid  their  fare,  and  were  connected  with  that  depart- 
ment. There  was  no  rule  of  the  company  forbidding  the 
deceased  to  enter  that  car,  and  occupy  the  same,  if  he  was 
not  in  actual  service.  It  was  his  habit  to  occupy  it  when  he 
was  returning  from  duty  whenever  he  chose,  and  the  con- 
ductor, who  IS  conceded  to  be  a  general  agent  of  the  com- 
pany, not  only  made  no  objection,  but  permitted  him  from 
time  to  time  to  do  so.  There  are  cases,  no  doubt,  where  the 
invitation  or  permission  of  the  conductor  would  not  protect 
a  man  in  running  a  risk  which  was  so  obviously  dangerous 
that  a  prudent  man  would  not  think  of  incurring  it.  Patt. 
Ry.  Ace.  Law,  §  276,  and  cases  cited.  To  justify  a  court  in 
saying  that  conduct  is /^r  j^' contributory  negligence,  the  case 
must  present  some  such  feature  of  recklessness  as  would  leave 
no  opportunity  for  difference  of  opinion  as  to  its  imprudence 
in  the  minds  of  ordinarily  prudent  men.  Kane's  Case,  69 
Md.  21;  Mau^ans*  Case,  61  Md.  61,  18  Am.  &  Eng.  R.  Cas. 
182;  Fitzpatnck's  Case,  35  Md.  46;  Stansbury's  Case,  54  Md. 
655,4  Am.  &  Eng.  R.  Cas.  574.  Here  the  deceased  was  do- 
ing what  he  was  actually  required  to  do  for  the  larger  part 
of  his  tinae  on  the  cars  and  was  permitted  to  do  the  rest  of  his 
time  when  on  the  cars.  Lt  was  provided  for  his  occupancy 
when  on  duty  as  postal  clerk,  and  his  not  being  on  duty  did 
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not  make  the  car  more  dangerous  to  him.  His  act,  therefore, 
in  no  way  contributed  to  the  result  which  happened.  A  case 
precisely  like  it,  being  the  case  of  a  postal  clerk  not  on  duty, 
and  in  the  postal  car,  and  injured  while  there  by  the  gross 
negligence  of  the  company's  agents,  is  found  in  Carroll  v. 
New  York  &  N.  H.  R.  Co.,  i  Duer  (N.  Y.),  578.  The  plaint- 
iff in  that  case  was  in  the  postal  car  by  the  permission  of  the 
conductor,  and  was  allowed  to  recover  damages.     The  same 

Srinciples  were  given  effect  in  O'Donnell  v,  Allegheny  Val. 
L.  Co.,  59  Pa.  St.  239,  and  in  Creed  v.  Pennsylvania  K.  Co., 
86  Pa.  St.  139.  In  the  last  case  the  court  says  there  is  no 
legal  presumption  of  negligence  arises  from  the  fact  that  the 
passenger  was  in  a  car  not  intended  for  passengers.  Lang- 
don's  Case,  92  Pa.  St  27,  i  Am.  &  Eng.  K.  Cas.  87,  cited  by 
appellant's  counsel,  there  was  an  emphatic  rule  of  the  com- 
pany forbidding  a  passenger  to  ride  in  a  baggage  car,  which 
was  controlling.  We  can  find  nothing  in  the  decided  cases 
inconsistent' with  the  view  entertained  by  the  circuit  court  in 
rejecting  the  appellant's  prayer,  and  the  judgment  will  be 
amrmed. 

Contributory  Negligence — Travelling  In  Car  other  tlian  Passenger  Cari — 
See  Blake  z'.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  39  Am.  &  Eng.  R, 
Cas.  405 ;  Kentucky  Cent.  R.  Co.  v.  Thomas  (Ky.),  i  Id,  79 ;  Houston  & 
T.  C  R.  Ca  V,  Qemmons  (Tex.),  8  Id,  396 ;  note  13  Id.  28. 


Rutherford 

V. 

Shreveport  &  H,  R.  Co. 

{Louisiana  Supreme  Courts  October ^  1889.) 

Passengers — Negligence — Defective  Roadbed. — It  is  negligence  on  the 
part  of  a  railroad  company,  incurring  liability  for  damages,  to  have  an 
accident  caused  by  the  existence  of  rotten  cross-ties  on  its  roadbed,  by 
reason  of  which  a  train  of  cars  is  derailed  and  upset,  causing  personal  in- 
juries to  passengers. 

Same — Measure  of  Damages. — The  measure  of  such  damages  is  the 
injuries  received,  the  sufferings  experienced,  and  the  consequent  losses 
sustained,  by  the  injured  passenger. 

Same — Punitive  Damagest — In  Louisiana,  the  doctrine  of  exemplary  or 
punitory  damages,  as  applicable  to  common  carriers,  is  not  yet  defimtely 
sanctioned. 

Appeal  from  District  Court,  Parish  of  Caddo. 
Wise  &  Herndon  for  appellant. 
y.  H.  Shepherd  for  appellee. 

41  A.  &  E.  R.  Cas.- 
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POCHE,  J.-r-PlainlifiF  seeks  to  recover  damages  in  the  sum 
of  $10,000,  for  injuries  received  by  him  in  an  accident  while 
he  was  a  passenger  on  one  of  the  defendant  company's  trains- 
The  case  was  tried  without  a  jury,  and  the  defendant  appeals 
from  a  judgment  which  allows  to  plaintiff  $200  as  damages 
for  personal  injuries,  and  $500  as  exemplary  or  punitory 
damages.  By  way  of  answer  to  the  appeal,  plaintiff  prays 
forjudgment  in  the  full  amount  of  his  demand. 

The  evidence  shows,  to  our  entire  satisfaction,  that  the 
accident,  which  was  caused  by  the  derailing  of  the  locomo- 
j^^^j^  tive  of  a  passenger  train,  and  an  upsetting  of  the 

passenger  coaches,  was  the  result  of  the  defective 
condition  of  the  road  at  the  point  where  the  accident  occurred 
owing  to  rotten  ties,  which  gave  way  under  the  weight  of 
the  locomotive,  resulting  in  the  injuries  which  plaintiff- 
received  on  the  occasion.  That  was  negligence  on  the 
Eart  of  the  company,  by  reason  of  which  it  must  be  held  lia. 
le  in  damages  lor  the  injuries  received,  the  sufferings  expe- 
rienced  and  the  losses  sustained  in  consequence  thereof,  by 
plaintiff.  It  appears  that  his  injuries  were  not  grievous,  his 
sufferings  not  intense,  and  the  consequent  loss  of  time  and 
of  business  slight,  and  not  of  long  duration.  Hence  we  are 
in  perfect  accord  with  our  learned  brother  of  the  district 
court,  who  held  that  the  sum  of  $200  was  an  adequate  and 
sufficient  compensation  on  that  score.  Maher  v.  Louisville, 
N.  O.  &  T.  R.  Co.,  40  La.  An.  64. 

But  the  district  court  held  that  the  circumstances  of  this 
case,  which  exhibit,  on  the  part  of  the  company,  gross  negli- 
«  11--  erence,  coupled  with  willful  misconduct  to  such  an 

Li»biiitr  for  extent  as  to  raise  a  presumption  of  conscious  indif- 
exenpUry  fercncc  to  conscqucnces,  justify  the  infliction  of 
dMAget.  exemplary  or  punitory  damages,  for  which  he 
allowed  $500.  The  question  of  the  applicability  of  the  doc- 
trine of  exemplary  damages,  partaking  of  the  nature  of  pun- 
ishment, to  our  system  of  laws,  has  been  the  subject  of  many 
conflicting  opinions  in  our  own  jurisprudence.  And  while 
the  doctrine  as  applied  to  acts  of  williul  and  malicious  torts 
on  the  part  of  natural  persons,  is  universally  recognized  in 
common-law  jurisprudence,  it  has  not  yet  received  unani- 
mous sanction  in  courts  of  that  system  in  its  application  to 
suits  in  damages  against  corporations,  and  particularly  as  to 
railroad  companies  and  other  common  carriers.  The  ques- 
tion is  discussed  at  length  and  with  ability  by  the  district 
judge  in  this  case,  and  it  presents  a  subject  of  attractive 
study.  Our  own  jurisprudence  is  not  yet  definitely  settled 
on  the  question,  and  it  is  perhaps  desirable  that  it  should  be, 
but,  under  our  appreciation  01  the  evidence  in  the  present 
case,  we  conclude  that  the  occasion  has  not  yet  arisen. 
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Conceding,  arguendo,  that  in  Louisiana  a  railroad  company 
may  be  mulcted  in  exemplary  or  punitory  damages,  for  acts 
of  gross  negligence  evincing  wanton,  willful  or  malicious 
misconduct,  or  that  entire  want  of  care  which  would  raise 
the  presumption  of  a  conscious  indiflFerence  to  consequences, 
we  mil  to  find  such  a  state  of  facts  in  the  record  of  this  case. 
Black  V.  New  Orleans  &  C.  R.  Co.,  10  La.  An.  33;  Varillat  v. 
New  Orleans  &  C.  R.  Co.,  Id.  88 ;  Hill  z/.  New  Orleans,  O.  & 
G.  W.  R.  Co.,  II  La.  An.  292;  Milwaukee  &  St.  P.  R.  Co.  v. 
Arms,  91  U.  S.  489;  2  Ror.  R.  R.  869-871. 

From  the  preponderance  of  the  evidence  in  the  case,  it 
appears  that  the  defendant's  road  was  not  in  good  condition, 
at  the  time  that  the  accident  happened ;  that,  while  piBitiTedmm- 
the  roadbed  w^s  in  good  repair,  many  of  the  cross-  aget-SBiB- 
ties  were  decaying  and  rotten,  and  that  the  accci-  ^'•■'y  •' 
dent   was  attributable  solely   to  the   latter  fact.  •^**"«*- 
Hence  flows,  as  above  stated,  the  liability  of  the  company  for 
actual  injuries  and  consequent  losses  sustained  by  the  party 
injured.     In  fact,  we  understand  this  to  be  conceded  by  its 
counsel.     But,  beyond  this,  the  record  shows  that  the  road 
had  hot  been  operated  for  more  than  four  years,  and  that  aver- 
age cross-ties  usually  last  six  years.     It  is  in  proof  that  the 
company  was  actively  engaged  in  repairing  its  road ;  in  re- 

f)lacmg  old  and  decayed  ties  by  new  ones;  that  it  had  skillful 
aborers,  known  as  "section  bosses,"  actually  employed  at 
such  work,  which  was  in  progress  as  rapidly  as  circumstances 
would  allow  or  permit.  To  nave  not  begun  the  work  earlier, 
and  to  have  not  sufficiently  accelerated  its  operation,  was 
negligence;  but  we  find  no  element  of  willful  or  wanton  dis- 
regard in  such  negligence  of  the  company's  obligations  and 
duty  towards  its  passengers,  and  much  less  can  we  discern 
any  element  of  wanton  or  malicious  and  conscious  indiffer- 
ence to  consequences.  Hence  on  that  point  we  are  constrained 
to  diflfer  with  the  district  court,  and  we  hold  that,  conceding 
the  law  to  be  as  the  plaintiff  contends,  the  facts  of  this  case 
do  not  justify  its  application  by  way  of  vindictive  damages. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from  be  amended  by  reducing  the  amount 
of  the  allowance  of  damages  from  seven  to  two  hundred 
dollars,  and  that  as  thus  amended  said  judgment  be  affirmed, 
at  plaintiff 's  costs  on  appeal. 

Passengrer  Injured  Owing  to  Defective  Track— Evidence. — The  plaintiff 
•while  a  passenger  on  one  of  defendant's  trains  was  injured  in  an  accident 
caused  by  a  broken  rail.  Six  or  seven  disinterested  witnesses  testified 
that  the  cross-ties  at  the  place  of  the  accident  were  very  rotten,  that  the 
rails  were  old  and  very  much  worn,  and  that  the  flanges  were  broken  down, 
and  that  the  broken  rail  was  mashed  at  the  place  where  it  was  broken* 
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The  only  witness  introduced  by  defendant  on  this  question  was  the  section 
boss,  who  testified  that  the  track  was  in  good  and  sound  order,  except 
that  one  of  the  cross-ties  where  the  broken  rail  was  fastened  was  decayed, 
but  that  it  was  not  rotten.  The  broken  portions  of  the  rail  were  not  pro- 
duced on  the  trial  Held,  that  the  testimony  established  neglipnence  on  the 
part  of  the  defendant,  and  a  liability  to  the  plaintif!  for  injunes  received. 
Newman  v,  Alabama  G.  S.  R.  Co.,  38  Fed.  Rep.  819. 

Exemplary  Damages  for  Injuries  to  Passengers  Arising  from  Negligence. — 
The  decisions  of  the  courts  concerning  the  liability  of  railroad  companies 
for  negligence  in  transporting  passengers  unaccom]>anied  by  any  acts 
showing  actual  malice  on  thepart  of  their  servants,  are  not  uniform.  Thus, 
in  Milwaukee  &  St.  P.  R.  C!o.  v.  Arms,  91  U.  S.  489,  where  the  plaintiff 
sued  to  recover  damages  for  an  mjury  caused  by  defendant's  negligence  in 
permitting  two  trains  to  collide,  it  was  held  that  exemplary  damages  could 
not  be  recovered,  when  there  was  no  proof  that  the  mjury  was  inflicted 
maliciously  or  wantonly ;  and  it  was  also  declared  that  gross  negligence 
is .  a  relative  term,  and  means  the  absence  of  care  that  was  necessary 
under  the  circumstances,  but  that  the  absence  of  this  care  alone,  whether 
called  gross  or  ordinarjr  negligence,  did  not  authorize  the  jury  to  give 
damages  beyond  the  limit  of  compensation  for  the  injury  actually  inflicted. 
In  Wardrobe  v.  California  Stage  Co.,  7  Cal.  119,  where  the  injuries  to  a 
passenger  were  occasioned  by  the  negligence  of  the  driver  of  a  stage- 
coach, it  was  held  that  the  carrier  was  liable  only  for  simple  n^ligence, 
and  that  exemplary  damages  could  not  be  recovered.  So,  too,  in  McKeon 
V.  Citizens'  R.  Co.,  42  Mo.  79,  the  plaintifT,  a  passenger,  sued  for  injuries, 
and  it  was  held  that  although  the  conduct  of  the  driver  might  be  willful 
and  malicious  and  with  intent  to  injure  the  plaintiff,  and  he  might  be  lia- 
ble to  indictment  for  assault  with  intent  to  kill  or  some  other  criminal 
oflense,  his  employer  was  not  liable  for  his  acts  of  willful  or  malicious 
trespass,  and  tnat  he  was  only  liable  in  compensatory  damages  for  his 
negligence  or  his  incapacity,  or  unskillfulness  in  the  performance  of  his 
duties. 

In  Ackerson  v,  Erie  R.  Co.,  32  N.  J.  L.  254,  the  court  seems  to  have 
adopted  a  modified  view.  The  action  was  brought  to  recover  damages 
sustained  while  traveling  upon  a  railroad  by  reason  of  the  carelessness  and 
disobedience  of  the  employes  of  the  cx>mpany ;  and  it  was  held  that  as  it 
appeared  that  the  defendant  had  adopted  all  needful  rules  and  regulations 
for  the  running  of  its  trains  and  had  employed  competent  persons,  and 
the  accident  had  only  happened  through  the  disobedience  of  the  employes 
and  their  failure  to  observe  the  niles,  the  company  could  not  be  held  liable 
for  the  failure  of  its  servants  in  performing  their  duty.  The  court  declared, 
however,  that  if  the  company,  as  such,  were  in  fault,  a  different  rule  would 
be  applied  and  it  might  then  be  liable  in  punitive  damages.  In  Illinois 
Cent.  R.  Co.  v.  Hammer,  72  111.  347,  it  was  held  that  a  railway  company 
cannot  be  held  liable  in  punitive  damages  merely  for  the  gross  negligence 
of  its  servants,  but  that  if  it  employed  incompetent,  drunken  or  reckless 
servants,  knowing  them  to  be  such,  or  having  employed  them  with  such 
knowledge,  retains  them  after  learning  the  fact,  or  after  full  opportunity 
to  learn  it,  the  company  is  liable  in  exemplary  damages.  See  also  Cleg- 
horn  V,  New  York  C.  &  H.  R.  R.  Co.,  56  N.  Y.  44;  Beale  v.  Railway  Co.,  i 
Dill.  (U.  S.),  568. 

Same  decisions  support  the  view  that  punitive  damages  may  he  recov- 
ered|where  the  negligence  of  the  employes  is  grossly  culpable.  In  Caldwell 
V,  New  Jersey  Steamboat  Co.,  47  N.  Y.  282,  it  was  held  that  where  the 
servants  of  the  company  were  guilty  of  negligence  so  grossly  culpable  as 
to  evince  utter  recklessness  or  disregard  for  me  safety  of  the  passengers, 
the  company  was  liable.    See  also  Alabama  G.  S.  R.  Qo.  v,  Arnold,  (Ala.) 
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30  Am.  &  Eng.  R.  Cas.  546 ;  Kentucky  C.  R.  Co.  v.  Dills,  4  Bush  (Kv.),  593, 
Williamson  z/.  Western  St£^  Co.  24  Iowa  171.  And  where  througti  gross 
ne^li^ence,  there  was  a  collision  of  a  passenger  and  a  freight  train  ana  the 
plamtiff  was  injured,  an  instruction  that  it  was  a  proper  case  for  exem- 
plary damages  was  sustained,  the  court  saying  that  it  was  a  subject  in 
which  all  the  travelling  public  were  deeply  interested ;  that  railroads  had 
practically  monopolized  the  transportation  of  i>assen^ers  on  all  principal 
lines  of  travel ;  that  there  ought  to  be  no  lax  administration  of  law,  and 
that  it  would  be  difficult  to  suggest  a  case  more  loudly  calling  for  exem- 
plary damages.     Hopkins  v,  Atlantic  &  St.  L.  R.  Co.,  36  N.  H.  9. 

In  Maysville  &  L.  R.  Co.  v.  Herrick,  13  Bush  (Ky.),  122,  it  was  declared 
that  exemplary  damages  may  be  awarded  if  the  evidence  shows  gross  neg- 
ligence— in  other  words,  the  absence  of  slight  care — and  that  it  is  not  neces- 
sary to  show  the  s^bsence  of  all  care,  or  reckless  indifference  to  the  safety 
of  passenfirers,  or  intentional  misconduct  on  th&  part  of  the  agents  and  of- 
ficers of  the  company ;  and  it  has  been  declared  that  a  railroad  company 
impliedly  warrants  tnat  its  engineers,  conductors  and  other  employes  en- 
fipiiged  in  running  its  trains,  are  possessed  of  due  skill,  and  competent  and 
ra.ithful,  that  it  is  liable  under  all  circumstances  for  any  injury  occa- 
sioned by  the  misconduct,  rashness  or  negligence  of  such  person,  and  that 
exemplary  damages  may  be  recovered  therefor.  New  Orleans,  J.  &  G.  N. 
R.  Co.  v.'Allbritton,  38  Miss.  242. 

But  only  in  an  extreme  case  will  a  railroad  company  be  liable  in  punitive 
damages  lor  the  misconduct  of  an  employe.  Fisher  2/.  Metropolitan  Ele- 
vated R.  Co.,  34  Hun  (N.  Y.),  433.  For  injuries  caused  by  the  negligence 
of  a  servant  while  engaged  in  the  business  of  the  master  within  the  scope 
of  his  employment,  the  latter  is  liable  for  compensatory  damages,  but  for 
such  negligence,  however  gross  or  culpable,  he  is  not  liable  to  l^  punished 
In  punitive  damages  unless  he  is  also  chargeable  with  gross  misconduct. 
Such  misconduct  may  be  established  by  showing  that  the  act  of  the  servant 
was  authorized  or  ratified,  or  that  the  master  employed  or  retained  the  ser- 
vant knowinc^  that  he  was  incompetent  or  had  formed  bad  habits  and  was 
unfitted  for  the  position  he  occupied.  Something  more  than  ordinary  neg. 
ligence  is  requisite ;  it  must  be  reckless  and  of  a  criminal  nature,  and  clearly 
established,  and  corporations  may  incur  this  liability  as  well  as  private  per- 
sons. Qeghom  v.  New  York  C.  &  H.  R.  R.  Co.,  56  N.  Y.  44.  But  railroad 
companies  are  not  liable  for  punitive  damages  for  the  acts  of  their  servants 
done  under  circumstances  which  would  give  no  right  to  punitive  damages 
as  against  the  servant,  had  the  suit  been  brought  against  him  instead  of 
the  master.  Hamilton  z/.  Third  Avenue  R.  Co.,  53  N.  Y.  25 ;  Townsend  2/. 
New  York  C.  R.  Co.,  56  N.  Y.  295.  When  there  is  evidence  tending  to 
show  gross  negligence  on  the  part  of  the  defendant,  the  degree  of  negligence 
is  for  the  jury,  and  an  instruction  that  the  plaintiff  cannot  recover  exem- 
plary damages  invades  its  province  and  is  properly  refused.  Alabama  G.  S. 
K.  Co.  V.  Arnold  (Ala.),  30  Am.  &  Eng.  R.  Cas.  546. 

Where  there  is  evidence  tending  to  show  that  while  the  track  Vas  not  in 
g^ood  condition,  trains  might  be  run  on  it  at  a  slow  rate  of  speed  with  rea- 
sonable safety;  that  the  rules  of  the  company  required  its  employes  not  to  run 
at  a  greater  rate  of  speed  than  twelve  miles  an  hour,  and  the  train  was  run*- 
ningat  a  greater  rate  of  speed  and  the  wreck  might  have  been  caused  there- 
by, an  injury  resulting  from  the  violation  of  the  company's  orders  as  to  the 
rate  of  speed,  cannot  be  attributed  to  its  gross  negligence,  indifference  or 
disregard  for  the  safety  of  its  passengers,  and  it  is  not  liable  in  exemplary 
damages  therefor.  The  liability  of  a  railroad  company  for  exemplary 
damages  for  injuries  to  passengers  depends  upon  its  gross  negligence,  in- 
difference or  disregard  for  their  safety,  and  it  cannot  justify  the  defective 
condition  of  its  roadbed  by  proving  that  the  earnings  of  the  corporation 
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were  insufficient  to  pay  the  operating  expenses,  and  that  no  dividend  had 
been  paid  to  the  stockholders.  Texas  Trunk  R.  Co.  v.  Johnson  (TexJ, 
ante,  p.  122. 

The  testimony  showed  that  the  railroad  train  upon  which  the  deceased 
was  riding  as  a  passenger  was  thrown  from  the  track,  and  that  thereby  the 
deceased  received  the  mjuries  from  which  he  died,  but  failed  to  show  any 
unusual  speed  or  want  of  care  in  the  management  of  the  train,  or,  by  any 
direct  evidence,  the  cause  of  the  train's  bemg  thrown  from  the  track,  u. 
disclosed  as  the  only  evidence  of  negligence  on  the  part  of  the  company 
the  fact  that  some  of  the  ties  at  and  near  the  place  of  the  accident  were 
rotten,  and  it  appeared  that  the  company  had  a  suitable  and  competent 
person  in  charge  of  the  track  at  that  place  as  section  boss,  and  that  he  was 
from  time  to  time  and  as  fast  as  he  deemed  necessary  for  the  safety  of  the 
track  replacing  the  old  and  rotten  ties  with  new  and  sound  ones.  Held 
that  no  case  was  shown  for  exemplary  damages.  Kansas  Pac.  R.  Co.  v. 
Cutter,  19  Kan.  83.  But  in  Maysville  &  L.  R.  Co.  v.  Herrick,  13  Bush  (Ky.). 
122,  it  was  held  that  exemplary  damages  might  be  recovered  under  the 
Kentucky  statute  allowing  the  recovery  of  such  damages  in  cases  of  gross 
negligence  when  the  evidence  showed  that  a  railroad  company  failed  to  use 
such  diligence  in  keeping  a  bridge  in  repair  as  careless  and  inattentive 
persons  usually  exercise  in  the  preservation  of  the  same,  or  of  business  of 
like  character. 

It  has  been  held  that  punitive  damages  cannot  be  recovered  when  the 
negligence  charged  is  the  failure  to  sufficiently  light  depot  grounds ;  Al- 
abama G.  S.  R.  Co.  V.  Arnold  (Ala.),  35  Am.  &  Eng.  R.  Cas.  466 ;  or  the 
permitting  of  ice  to  remain  upon  a  station  platform ;  Seymour  v.  Chicago, 
B.  &  Q.  R.  Co.,  3  Biss.  (U.  S.),  43.  Where  the  injuries  were  caused  by  the 
overturning  of  a  street  car,  it  was  held  that  exemplary  damages  could  not 
be  recovered;  Louisville  &  P.  R.  Co.  v.  Smith,  2  Duv.  (Ky.),  556;  nor 
when  they  were  caused  by  a  street  car  upon  which  plaintiff  was  travelling 
being  started  before  allowing  her  sufficient  time  to  alight.  Augusta  &  S. 
R.  Co.  V,  Randall  (Ga.),  34  Am.  &  En^.  R.  Cas.  439.  On  a  rainy  day  when 
the  track  was  slippery,  defendant's  engineer  in  charge  of  a  freight  train,  un- 
coupled cars  loaded  with  coal  whilst  standing  on  a  side  track.  In  conse- 
quence of  the  uncoupling  and  of  neglect  to  block  or  to  turn  the  switch,  two 
cars  collided  with  an  approaching  passenger  train,  and  plaintiff's  injuries 
were  caused  without  fault  on  his  part  by  jumping  from  the  train  to  avoid  the 
effects  of  the  collision.  Heldt\i2X  the  case  was  not  one  for  exemplary  dam- 
ages. Spicer  v,  Chicago  &  N.  W.  R.  Co.,  29  Wis.  580.  Where  the  evidence 
showed  that  a  stage  company  sent  a  driver  who  had  never  driven  over  the 
road  before,  on  a  very  dark  and  stormy  night,  that  he  got  out  of  the  road, 
and  for  that  reason  ran  over  a  large  stump,  causing  the  coach  to  upset  sud- 
denly, a  verdict,  finding  the  defendant  liable  in  exemplary  damages  on  the 
ground  of  gross  negligence,  is  sufficiently  sustained.  Williamson  v.  West- 
ern Stage  £0.,  24  Iowa  171. 

Plaintiff's  injury  was  caused  by  a  train  running  into  a  river  through  the 
open  draw  of  a  bridge  a  few  minutes  after  six  o'clock  in  the  morning.  The 
bridge  tender,  it  was  shown,  could  neither  read  nor  write,  but  it  was  not 
made  to  appear  that  the  accident  was  in  any  degree  attributable  to  that 
fact.  Evidence  tending  to  show  inattention  on  the  part  of  the  engineer 
was  also  given.  The  court  charged  the  jury :  "  If  you  find  from  the  evi- 
dence that  the  conduct  of  the  engineer  or  the  conduct  of  the  railroad  com- 
pany in  the  employment  of  a  bridge  keeper  who  could  neither  read  nor 
write,  amounted  to  such  a  reckless  indifference  to  human  life  as  to  consti- 
tute wilful  and  malicious  conduct,  then  you  may  be  justified  in  giving  ex- 
emplary damages."  Held^xxox,  Brooks  z/.  New  York  &  G.  L.  K.  Co.,  30 
Hun  (N.  Y.),  47. 
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MOAKLER 
V. 

Willamette  Valley  R.  Co. 

{Oregon  Supreme  Courts  November  18,  1S89.) 

Passenger — Contributory  Negligence — Arm  on  Window  Sill. — Where  a  pas- 
senger was  riding  on  a  car  with  his  elbow  resting  on  the  window  sill,  and 
slightly  projecting  out  of  the  window,  but  his  hand  and  wrist  were  inside, 
and  a  stick  of  cordwood  fell  from  the  pile  corded  or  stacked  near  the  track, 
through  the  open  window  at  which  he  sat,  striking  in  the  palm  of  the  hand, 
or  near  it,  catching  in  the  mouth  of  the  coat  sleeve,  and  jammed  the  arm 
backward,  and  injured  it,  held^  that  the  facts  were  not  such  as  the  court 
could  decide  to  be  negligence  in  law  by  allowing  a  nonsuit,  but  were  for 
the  jury. 

Appeal  from  Circuit  Court,  Multnomah  County. 
C,  H.  Carey  and  Mitcltell  &  Tanner  for  appellant. 
C  y.  McDougall  for  respondent. 

Lord,  J. — This  is  an  action  brought  by  the  plaintiff  to  re- 
cover damages  for  an  injury  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  while  he  was  a  pas- 
senger on  one  of  its  trains.  By  his  answer  the  de-  ^*"  "***^ 
fendant  denied  the  negligence  alleged,  and  averred  that  the 
negligence  of  the  plaintiff  contributed  to  his  injurjr.  To  this 
the  plaintiff  filed  his  reply,  and,  issue  being  thus  joined,  the 
trial  was  proceeded  with  until  the  plaintiff  rested  his  case, 
when  the  defendant,  by  his  counsel,  moved  for  a  judgment  of 
nonsuit,  upon  the  ground  that  the  evidence  showed  that  the 
plaintiff  was  guilty  of  contributory  negligence,  which  the 
court  allowed,  and  from  which  the  present  appeal  is  taken. 
Explanatorily,  it  may  be  said  that  the  evidence  showed  that 
large  piles  of  wood  were  corded,  at  places  along  the  track, 
about  one  foot  or  a  foot  and  a  half  from  the  cars,  and  so  high 
that  passengers  often  could  not  see  out  on  account  of  it ;  that 
from  one  01  these  piles  some  of  the  sticks  fell  upon  the  cars, 
and  through  the  window  at  which  the  plaintiff  was  sitting, 
with  his  arm  resting  on  the  window  sill,  causing  the  injury 
complained  of.  As  relevant  to  the  point  upon  which  this  case 
must  be  determined,  it  is  necessary  to  understand  how  the 
injury  occurred.  Mr.  O'Leary,  a  witness  for  the  plaintiff, 
testined  :  "  It  hit  him  in  the  palm  of  the  hand  ;  that 
is  where  the  wood  hit  him.  It  was  not  on  the  KTidenc©. 
elbow.  The  elbow  went  up  against  the  jamb  of  the  window, 
and  that  is  what  hurt  his  elbow.    (2)  How  was  his  hand? 
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Answer.  Probably  a  few  inches  out  of  the  window.  The 
force  of  the  stick  and  the  car  going,  of  course,  hurt  his  elbow ; 
that  is  what  done  it."  On  cross-examination,  after  testifying 
that  the  stick  came  through  the  open  window,  in  reply  to  the 
question  that  the  stick  struck  him  ''  when  his  hand  was  out- 
side," he  says :  **  His  hand  was  inside.  It  was  the^wood  that 
hit  his  hand  ;  it  did  not  hit  his  elbow.  Question.  *It  pressed 
his  hand  back  this  way  ?  Answer.  Pressed  it  back  agamst  the 
window,  and  that  is  what  hurt  it — hand  inside  the  window. 
Q.  Elbow  outside?  A,  Yes,  sir;  I  think  so.  Q,  How  far 
did  the  elbow  extend  outside?  A.  May  be  a  few  inches  ;  I 
don't  know."  It  will  be  noted  that  this  witness  first  stated 
that  the  plaintiff's  hand  was  "  probably  a  few  inches  out  of 
the  window,"  but  on  his  cross-examination  testifies  that  it 
*'  was  inside  the  window,"  and  that  the  "  elbow  was  outside  " 
of  the  window  a  few  inches.  Looking  at  the  whole  of  the 
evidence,  and  the  manner  in  v/hich  he  says  the  injury  oc- 
curred, it  was  probably  the  elbow  to  which  he  referred  ;  and 
this,  too,  is  consistent  with  the  testimony  of  the  plaintiff,  who 
succeeded  him  as  a  witness.  After  some  preliminary  matters, 
the  plaintiff  testified  :  "  Q,  Now,  you  may  state  whether  or 
not  any  part  of  your  arm  was  projecting  outside  of  the  car. 
A.  No,  sir;  it  was  right  on  the  window  sill.  Q.  You  say 
that  this  falling  3tick  of  wood  caught  in  your  coat,  and  jerked 
your  hand  out?  A,  Sitting  just  like  here,  [explaining  by  ref- 
erence to  witness-box  ;J  stick  struck  just  here,  [referring  to 
the  mouth  of  his  coat  sleeve,]  and  pulled  it  out,"  etc.  "  I  was 
this  way :  Train  going  this  way  ;  arm  on  the  window  right 
here.     The  first  thing  I  knew,  a  piece  of  wood,  coming  in, 

frabbed  my  coat  sleeve  in  the  mouth  of  it,  something  like 
ere,  and  just  pulled  my  arm  out,  and  got  jammed  backwards," 
etc.  **  (2-  Your  arm  was  resting  on  the  window?  A.  .Rest- 
ing on  the  window.  [Evidently  means  resting  on  the  window 
sill.]  Q.  Was  your  elbow  out  three  or  four  inches  ?  A,  Two 
or  three  inches — may  be  four  inches?  Q,  Caught  in.  the 
palm  ?  A.  No,  sir ;  in  the  coat  sleeve,  and  pulled  right  out." 
It  will  be  observed  that  both  witnesses  agreed  that  the  hand 
was  inside,  and  that  the  elbow  was  outside,  of  the  window ; 
that  the  stick  of  wood  which  did  the  injury  came  through 
the  open  window,  and  one  says  struck  the  palm  of  his  hand, 
and  tne  other,  caught  in  the  mouth  of  his  coat  sleeve  ;  but 
both  agree  that  the  stick  did  not  hit  the  elbow  and  as  to  the 
manner  it  operated  in  jamming  the  arm  backwards  and  pro- 
ducing the  injury.  The  plaintiff's  testimony  is  that  his  arm 
was  resting  on  the  window  sill,  but  that  no  part  of  his  arm 
was  outside  of  the  car,  although  he  admittea  it  was  outside 
of  the  window.     This  must  be  based  on  the  idea  that  the 
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window  sill  slightly  extended  beyond  the  exterior  surface  of 
the  car.  The  truth  is,  it  is  generally  difficult  to  reconcile  the 
testimony  in  cases  of  this  character,  and  reach  a  state  of  facts 
not  disputed  and  beyond>  the  reach  of  controversy.  At  any 
rate,  in  our  judgment,  the  evidence  submitted  by  the  plaint- 
iff tended  substantially  to  establish  this  state  of 
facts :  That  the  plaintiff,  while  riding  as  a  passen-  Slhild.*****' 
senger  on  one  of  the  defendant's  trains,  rested  his 
arms  on  the  window  sill  of  an  open  window,  with  his  hand 
inside,  but  his  elbow  extending  a  few  inches  outside  of  the 
window  ;  that  alongside  of  the  track  a  great  quantity  of  cord 
wood  was  piled  at  places  so  high  as  to  obscure  a  view  from 
the  window  of  the  cars,  and  at  a  distance  of  a  foot  or  a  foot 
and  a  half  from  the  cars ;  that  while  thus  riding  some  of  the 
sticks  of  cord  wood  fell  from  the  pile,  and  against  the  cars, 
and  through  the  window,  upon  his  palm,  or  caught  in  the 
mouth  of  his  coat  sleeve  near  the  palm,  and  jammed  his  arm 
backward,  breaking  it,  and  badly  lacerating  his  arm  and  hand. 
As  here  .used,  when  it  is  said  that  the  elbow  was  outside  of 
the  window,  it  is  meant  that  it  was  outside  of  the  surface  of 
the  window,  and  exposed  to  injuries  from  external  objects. 
It  was  so  treated  at  the  argument,  and  it  will  be  so  consid- 
ered by  us. 

The  injury,  then,  presented  by  this  record  is :  Do  the  facts 
show  such  an  act  of  contributory  negligence  on  the  part  of  the 
plaintiff  as  will  prevent  a  recovery,  and  make  it  the 
duty  of  the  court,  to  so  declare  as  a  matter  of  law,  ^^^^^ 
notwithstanding  the  negligence  of  the  defendant  in 
permitting  the  wood  to  be  so  carelessly  piled  near  the  track  of 
the  passine  train  ?  "  Contributory  negligence  '*  is  defined  to  be 
**  a  want  of  ordinary  care  upon  the  part  of  the  person  injured  by 
the  actionable  negligence  of  another,  combining  and  concur- 
ring with  the  negligence,  and  contributing  to  the  injury  as  a 
1>roximate  cause  thereof,  without  which  the  injury  would  not 
lave  occurred."  4  Am.  &  Eng.  Encyc.  Law,  17.  The  law  will 
not  permit  a  recovery  where  the  plaintiff, by  his  own  negligence, 
has  contributed  to  produce  the  injury  from  which  he  has  suf- 
fered. **  And  it  matters  not,"  said  Mr.  Justice  Field,  "whether 
that  contribution  consists  in  his  participation  in  the  direct 
cause  of  the'injury,  or  in  his  omission  of  duties  which,  if  per- 
formed, would  have  prevented  it.  If  his  fault,  whether  of 
omission  or  commission,  has  been  the  proximate  cause  of  the 
injury,  he  is  without  remedy  against  one  also  in  the  wrong." 
And  ne  adds  that  "  it  would  seem  that  the  converse  of  this 
doctrine  should  be  accepted  as  sound ;  that  when  one  has 
been  injured  by  the  wrongful  act  of  another,  to  which  he  has 
in  no  respect  contributed,  he  should  be  entitled  to  compensa- 
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tion  in  damages  from  the  wrong-doer."    Little  v.  Hackett, 
116  U.  S.  37L 

To  have  adjudged  the  plaintiff  guilty  of  contributory  neg- 
ligence, upon  the  facts,  the  court  must  have  found  that  there 
was  want  of  ordinary  care  on  his  part,  and  a  proximate  con- 
nection between  such  want  of  ordmary  care  and  the  injury 
complained  of.  Our  case,  then,  is  thus  put  up  by  Mr.  Beach : 
"  (i)  Did  the  plaintiflf  exercise  ordinary  care,  under  the  cir- 
cumstances ?  (2)  Was  there  a  proximate  connection  between 
his  act  or  omission  and  the  hurt  he  complained  of?"  Beach, 
Contrib.  Neg.  §  3,  p.  7.  If  these  two  questions  be  answered 
in  the  affirmative,  the  two  elements  concur  which  constitute 
contributory  negligence,  and,  in  the  sense  of  the  law,  the 

{)laintiff  is  responsible  for  his  own  wrong,  and  is  precluded 
rom  a  recovery. 

The  facts  show  that  the  plaintiff's  elbow  was  slightly  ex- 
tended outside  of  the  window,  but  that  the  other  portion  of 
his  arm  and  hand  was  inside  of  the  window.  The 
^iTdu.*  *™  elbow  was  not  hit,  but  a  stick  of  wood,  falling 
through  the  open  window  at  which  he  sat,  ana 
upon  the  sill  on  which  his  arm  rested,  struck  the  part  of  the 
arm  inside  of  the  window,  and  caught  in  the  mouth  of  the 
coat-sleeve,  which,  with  the  motion  of  the  train,  jammed  the 
arm  backward  against  the  frame  of  the  window,  and  pro- 
duced the  injury  complained  of.  Now,  it  will  be  noted  (i) 
that,  although  the  elbow  w^s  outside  of  the  window,  it  was 
not  hit,  and  the  injury  did  not  arise  as  the  direct  consequences 
of  the  exposed  condition  of  the  eldow  to  external  objects  with 
which  it  might  come  in  contact  by  reason  thereof;  and  (2) 
that  the  hand  and  part  of  the  arm  which  were'  struck  with 
the  stick  were  within  the  window.  The  facts  concede  that 
an  injury  would  be  likely  to  happen  if  the  elbow  had  not 
been  exposed,  while  the  arm  contmued  to  rest  upon  the  win- 
dow-sill in  the  same  relative  position.  By  merely  chang^ing 
the  angle  of  the  inclination  of  the  arm,  so  that  the  eloow 
would  not  be  exposed,  leaving  the  arm  otherwise  in  the  same 
relative  position,  a  similar  injury  would  have  likely  hap- 
pened or  resulted,  upon  the  facts.  But  in  neither  case, 
whether  the  elbow  was  inside  or  outside  of  the  window,  is 
the  injury  occasioned  by  or  the  result  of  its  contact  with  ex- 
ternal objects.  Yet  this  judgment  punishes  the  plaintiff  with 
the  same  consequences  as  if  the  injury  resulted  from  expos- 
ing the  arm  outside  of  the  window  to  contact  with  external 
objects.  In  that  view  it  makes  no  difference  whether  the 
arm  or  elbow  is  inside  or  outside  of  the  window  when  the 
injury  occurred, — the  same  legal  consequences  ensue ;  but  this 
cannot  be,  unless  it  be  a  negligent  act  to  rest  the  arm  on  the 
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window-sill  of  the  car,  irrespective  of  the  fact  whether  the 
injury  occurred  to  the  exposed  part  of  the  arm  or  not. 

The  counsel  for  the  defendant  insists  that  the  plaintiff,  by 
exposing  his  elbow  two  or  three  inches  out  of  the  window, 
contributed  to  produce  the  injury  of  which  he 
complains,  and  that  without  it  he  would  not  have  ^"^*^J2** 
been  injured.  He  places  the  injury  upon  the  same 
footing  as  if  it  had  occurred  in  consequence  of  the  elbow  be- 
ing struck  by  reason  of  its  exposure  to  passing  objects  ex- 
ternal to  the  car,  and,  as  a  consequence,  asserts  that  the  con- 
duct of  the  plaintiff  was  negligence  in  se,  and,  as  such,  that  it 
was  the  undoubted  duty  01  the  trial  court  to  grant  the  non- 
suit. In  support  of  this  position,  he  cites  Pittsburg  &  C.  R. 
Co.  V.  McClurg,  56  Pa.  St.  294;  Pittsburg  &  C.  R.  Co.  v.  An- 
drews,  39  Md.  320;  Indianapolis  &  C.  R.  Co.  v.  Rutherford^ 
29  Ind.  82  ;  Todd  z/.  Old  Colony  &  F.  R.  R.  Co.,  3  Allen 
fSlass.),  18  ;  Dun  v.  Seaboard  &  R.  R.  Co.,  78  Va.  645, 16  Am. 
k  Eng.  R.  Cas.  363 ;  Louisville  &  N.  R.  Co.  v.  Sickings,  5 
Bush.  (Ky.^  I.  It  will  be  best  to  ascertain  the  facts  upon 
which  the  law  is  predicated  in  these  cases,  to  understand  the 
reason  of  it  and  tne  principle  applied.  In  Pittsburg  &  C.  R. 
Co.  V.  McClurg,  56  Pa.  St.  294,  the  plaintiff  was  injured 
"  while  a  passenger  in  the  cars  of  the  ciefendant,  by  reason 
of  the  protrusion  of  his  elbow  beyond  the  sill  of  the  car  win- 
dow  next  to  which  he  sat  during  the  journey,  or  part  of  it, 
coming  in  contact  with  a  car  standing  on  a  switch  on  the 
defendant's  road.''  In  Todd  v.  Old  Colony  &F.  R.  R.  Co.,  3 
Allen  (Mass.),  18,  the  court  say  that  "  the  only  error  in  the 
instructions  of  the  court  related  to  that  part  of  the  case 
which  involved  an  inquiry  into  the  position  of  the  plaintiff's 
arm  at  the  time  of  the  accident.  If  he  was  then  ridmginthe 
car  with  his  elbow  or  arm  projecting  out  of  the  window,  by 
reason  of  which  he  sustained  an  injury,  he  was  guilty  of  a 
want  of  due  care,  which  would  prevent  him  from  maintain- 
ing his  action."  In  Indianapolis  &  C.  R.  Co.  v,  Rutherford,  29 
Ind.  83,  "  the  evidence  showed,"  says  the  court,  **  that  the  in- 
jury received  was  a  broken  arm,  and  that  at  the  time  of  the 
accident  the  plaintiff's  arm  was  projecting  out  of  the  window 
of  the  coach  m  which  he  rode,  m  consequence  of  which  it 
came  in  contact  with  some  object  outside,  probably  a  tim- 
ber frame  supporting  a  water-tank."  In  Pittsburg  &  C.  R. 
Co.  V.  Andrews,  39  Md.  342,  the  court  say  :  "  It  is  admitted 
his  arm  at  the  time  was  out  of  the  window,"  and  that  "  it 
is  perfectly  clear  he  would  have  received  no  injury  if  his 
arm  had  not  been  in  this  position."  Without  further  refer- 
ence, it  is  enough  to  say  that  the  plain  result  of  these  cases 
is  that  if  a  passenger  is  riding  in  a   car,  with  his  elbow  or 
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arm  projecting  out  of  the  window,  by  reason  of  which  he 
sustained  an  injury,  it  is  such  a  clear  act  of  contributory  neg- 
ligence on  his  part  as  will  prevent  a  recovery,  and  make  it 
the  duty  of  the  Qourt  to  so  declare,  as  a  matter  of  law,  not- 
withstanding the  negligence  of  the  defendant  in  permitting 
obstacles  to  be  placed  too  near  the  track  of  the  passing  train. 
But  why  is  it  contributory  negligence,  within  the  reason 
of  these  cases  ?  The  answer  is,  because,  in  projecting  his 
elbow  or  arm  out  of  the  window,  he  was  bound  to  know,  as 
a  reasonable  man,  in  the  exercise  of  ordinary  care  and  fore- 
sight, that  there  was  liability  to  injury  from  the  exposed 
condition  of  the  arm  coming  in  contact  with  some  external  ob- 
stacle or  force.  He  ought  to  know,  to  expose  his  arm  or  el- 
bow under  the  surrounding  circumstances,  that  it  was  dan- 
gerous, and  liable  to  result  in  injury  to  it,  because  a  prudent 
man  might  well  foresee  the  possibility  of  such  an  occurrence  ; 
and,  if  he  do  not  avoid  it  by  the  exercise  of  such  reasonable 
foresight,  he  may  justly  be  held  to  have  taken  upon  himself 
the  risk  of  such  a  peril.  It  is  therefore  considered  in  these 
cases  to  be  a  want  of  ordinary  care  for  a  passenger  riding  in 
a  car  to  protrude  his  arm  or  elbow  out  of  the  window,  and  if 
he  does,  and  is  injured  by  reason  thereof,  it  results,  as  a  con- 
sequence, that  his  own  want  of  ordinary  care  has  contribu- 
ted directly  to  produce  such  injury  as  the  proximate  cause 
thereof.  But  how  is  this  to  apply  to  the  facts  in  the  case  at 
bar  ?  It  was  not  the  elbow  of  the  plaintiff,  or  any  part  of  his 
arm  that  was  exposed  to  injury  from  outside  obstacles,  that 
caused  the  injury.  His  elbow,  or  the  part  of  the  arm  out- 
side of  the  window,  was  not  hit.  The  stick  of  wood  struck 
the  palm  of  his  hand,  or  so  near  it  as  to  catch  in  the  mouth 
of  the  coat-sleeve,  which  was  inside  of  the  window,  and  not 
exposed  to  external  objects,  unless  they  came  inside  of  the 
window,  as  the  evidence  here  shows.  The  cases  referred  to, 
and  relied  upon  by  counsel,  proceed  upon  the  hypothesis 
that  the  injury  occurred  because  the  elbow  or  arm  which 
was  exposed  out  of  the  window  came  in  contact  with  some 
external  obstacle  or  force,  and  produced  the  injury.  In  the 
strongest  of  these  cases,  Pittsburg  &  C.  R.  Co.  v,  McClurg, 
and  often  cited,  Thompson,  C.  J.,  said :  "  If  he  allow  it  [arm] 
to  protrude  out,  and  is  injured,  is  this  due  care  ? "  which 
BiGELOW,  C.  J.,  had  previously  answered  in  Todd  v.  Old 
Colony  &  F.  R.  R.  Co.,  supra^  saying  :  If  he  was  riding  in  the 
car  with  his  elbow  or  arm  projecting  out  of  the  window,  by 
reason  of  which  he  sustained  an  injury,  he  was  guilty  of  a 
want  of  due  care."  The  due  care  here  required  to  be  exer- 
cised is  not  to  expose  the  arm  out  of  the  window,  as  there  is 
liability  that  it  may  come  in  contact  with  outside  obstacles. 
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It  is  based  on  the  idea  that,  when  an  arm  is  ^thus  exposed, 
the  injury  which  may  result  may  be  foreseen  and  avoided  by 
the  exercise  of  ordinary  circumspection.  It  has  no  reference 
to  risks  or  injuries  which,  according  to  common  experience, 
and  in  the  exercise  of  reasonable  care  and  foresight,  could 
not  have  been  anticipated,  or  their  consequences  avoided. 
"  We  are  not  to  link  together,"  said  Agnew,  J.,  "as  cause  and 
effect,  events  having  no  probable  connection  in  the  mind, 
and  which  could  not,  by  prudent  circumspection  and  ordi- 
nary thoughtfulness,  be  foreseen  as  likely  to  happen  in  con- 
sequence of  the  act  in  which  we  are  engaged.  It  may  be 
true  that  the  injury  would  not  have  occurred  without  the 
concurrence  of  our  act  with  the  event  which  immediately 
caused  the  injury ;  but  we  are  not  justly  called  to  suffer  for 
it,  unless  the  other  event  was  the  effect  of  our  act,  or  was 
within  the  probable  range  of  ordinary  circumspection,  when 
engaged  in  the  act."  Fairbanks  v,  Kerr,  70  Pa.  St.  86.  Sit- 
ting, as  he  was,  with  his  arm  resting  on- the  window-sill,  and 
his  elbow  projecting  out,  especially  in  view  of  the  fact  that 
a  similar  injury  would  have  probably  occurred  whether  the 
elbow  was  inside  or  outside  of  the  window,  was  it  within  the 
range  of  ordinary  circumspection  and  foresight  to  have  an- 
ticipated, as  likely  to  happen,  the  event  which  occurred,  and 
produced  his  injury, — to  have  anticipated  that  a  stick  of 
wood  should  fall  through  the  open  window,  and  inside  of  it, 
and  strike  his  palm,  or  so  near  it  as  to  produce  the  injury  ad- 
mitted, in  consequence  of  the  act  in  which  he  was  engaged  ? 
Under  the  circumstances  of  this  case,  are  we  authorized  to 
say,  as  a  matter  of  law,  that  by  the  exercise  of  ordinarj  care 
and  prudence  he  could  have  foreseen  that  there  was  liability 
to  injury  in  the  way  in  which  it  occurred,  as  the  conse- 
quence of  his  act? 

Be  it  remembered  that  the  injury  did  not  arise  because 
the  elbow  projected,  but  because  the  stick  struck  the  palm 
or  wrist  inside  of  the  window,  where  it  had  a  right  to  be, 
and  worked  its  injury,  and  the  case,  upon  its  facts,  would 
seem  to  stand  precisely  as  if  the  arm  rested  on  the  window 
sill  entirely  within  the  car.  The  law  is  well  established  that 
this  cannot  be  declared  to  be  negligence  in  se.  In  Farlow  v, 
Kelly,  108  U.  S.  288,  II  Am.  &  Eng.  R.  Cas.  104,  it  was  held 
that  it  was  not  contributory  negligence  for  a  passenger  to 
rest  his  arm  on  the  window  sill  of  a  car  in  which  he  was  rid- 
ing without  allowing  it  to  project.  Such  an  act  creates  no 
presumption  of  negligence^ ana  cannot  be  declared  negligence 
m  law.  Breen  z^.  New  York,  C.  &  H.  R.  R.  Co.,  109  N.  Y. 
297,  34  Am,  &  Eng.  R.  Cas.  523;  Winters  v.  Hannibal  &  St. 
J.  R.  Co.,  39  Mo.  470.     The  inception  of  the  injury  being  in- 
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side  of  the  window,  it  was  not  caused  by  any  exposure  of  the 
arm  outside  of  it,  and  can  we  say,  logically  or  judicially,  that 
the  act  of  the  defendant  contributed  to  produce  it  ?  It  would 
seem  as  to  the  facts  upon  which  that  injury  was  predicated, 
that  he  stood  without  fault,  for  although  the  plaintiff  ma\' 
have  been  negligent  in  allowing  his  elbow  slightly  to  extend 
'outside  of  the  wmdow,  yet  if  that  did  not  cause  the  injury, 
and  the  result  was  the  same  as  though  he  exercised  the  care 
required,  and  kept  his  arm  inside,  then  such  want  of  care,  as 
was  said  in  Wallcer  v.  Westfield,  39  Vt.  246,  did  not  contrib- 
ute to  produce  such  injury,  and  it  is  the  same  as  though  he 
was  without  fault. 

As  the  injury  occurred,  then,  the  plaintiff  was  under  no 
legal  obligation  to  assume  or  anticipate  that  sticks  or  a  stick 
of  falling  cordwood  would  be  projected  inside  of 
9opr«iwiip-  the  window,  and  cause  the  accident  where  it  hap- 
triii»«to/*i'  pened.  To  have  his  hand  and  wrist  where  they 
iigeace  u***^  wcrc,  and  where  the  stick  struck  them,  was  where 
•CMC.  they  had  a  right  lawfully  to  be,  and  raised  no  pre- 

sumption of  negligence  m  law.  If  such  is  the  case, 
however  strict  the  rule  of  contributory  negligence  may  be 
enforced,  can  we  declare  that  the  neghgence  of  the  plaintiff 
was  the  proximate  cause  of  the  injury,  or,  in  other  words, 
that  his  want  of  ordinary  care  contributed  directly  to  the  in- 
jury? It  is  enough  to  say  when  the  arm  is  exposed,  and  the 
injury  occurred  on  that  account,  when  the  facts  are  admitted, 
that  it  is  negligence  in  law.  Negligence  is  generally  a  ques- 
tion of  fact,  to  be  decided  by  the  jury  upon  all  the  facts  and 
circumstances,  and  the  court  ought  not  to  declare  it  as  a 
matter  of  law,  unless  there  is  such  a  plain  act  of  carelessness 
upon  the  part  of  the  plaintiff  contributing  to  his  injury  as 
makes  that  a  duty.  The  rule,  as  it  is  established  by  the 
weight  of  authority,  has  not  always  met  with  entire  approval, 
and  is  sufficiently  strict  and  arbitrary,  without  extending  the 
domain  of  its  operations.  In  Spencer  v.  Milwaukee  &  P.  C. 
R.  Co.,  17  Wis.  487,  the  opposite  view  is  ably  and  forcibly 
presented  by  a  vigor  and  fitness  of  reasoning  which  it  is  dif- 
ficult to  answer.  The  truth  is  that  it  is  an  everyday  occur- 
rence for  passengers  to  ride  with  their  elbow  on  the  sill, 
slightly  extending  out  of  the  window,  though  not  perhaps 
outside  of  the  sill.  We  all  know  in  warm  weather,  when  the 
windows  are  up,  it  is  the  constant  and  ordinary  habit  of  pas- 
sengers of  all  classes  and  all  degrees  of  intelligence  to  so 
ride ;  and,  judged  in  the  light  of  our  general  knowledge  and 
experience,  it  would  be  difficult  to  condemn  such  conduct  as 
an  act  so  plainly  and  palpably  careless  as  to  require  the  court 
to  declare  it  negligence  as  a  matter  of  law.     If  the  rule  is  to 
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obtain  as  decided  by  the  weight  of  authority,  let  it  continue 
to  be  confined  in  its  operations  to  injuries  which  result  from 
exj>osing  the  arm  to  outside  obstacles,  but  let  it  not  be  ex- 
tended to  those  where  the  facts  are  complicated,  and  the  in- 
jury, although  the  elbow  was  slightly  out  of  the  window,  did 
not  arise  from  that  fact,  or  if  it  had  been  inside,  the  arm  other- 
wise preserving  its  relative  position,  a  like  injury  would 
probably  have  happened.  In  cases  of  the  first  sort  it  may  be 
conceded,  when  the  facts  stand  confessed  or  admitted,  that 
the  court  may  declare  the  act  negligence  as  a  matter  of  law ; 
nan  costat  that  it  can  upon  the  facts  here.  In  cases  of  this 
sort,  where  the  facts  are  complicated  and  debatable,  where 
men  of  ordinary  discretion  and  prudence  mieht  differ  as  to 
the  inferences  to  be  drawn  from  them  in  determining  the 
character  of  the  act,  it  is  safer  and  better  to  submit  them  to 
the  jury  in  connection  with  all  its  attendant  circumstances, 
whom  the  law  assumes  to  be  best  qualified  to  dispose  of  them 
under  proper  instructions  from  the  court,  than  that  the  court 
should  decide  them,  as  a  question  of  law,  by  allowing  a  non- 
suit. Before  the  court  can  do  this,  and  cut  off  the  plaintiff's 
right  to  submit  his  case  to  the  jury,  the  inferences  from  the 
proof  ought  to  be  certain  and  incontrovertible,  freeing  the 
mind  from  all  doubt  or  hesitation ;  for  it  must  always  be 
borne  in  mind  that  it  is  generally  for  the  jury  to  determine 
whether  the  defendant  was  negligent,  or  the  plaintiff  was 
contributorily  negligent,  which  as  Dr.  Wharton  has  aptly 
said,  is  seldom  the  "  subject  of  direct  proof,  but  an  inference 
from  facts  put  in  evidence."  The  judgment  must  be  reversed, 
and  the  non-suit  set  aside. 

Contributory  Negligence— Travelling  with  Arm  on  Car  Window.— See 
Quinn  v.  South  Carolina  R.  Co.  (S.  Car.),  37  Am.  &  Eng.  R.  Cas.  166;  Breen 
V.  New  York  C.  &  H.  R.  R.  Co.  (N.  Y.),  34  Id.  523 ;  Hallahan  v.  New  York, 
L.  E.  &  W.  R.  Co.  (N.  Y.),  26  Id.  169  ;  Dahlberg  v.  Minneapolis  St.  R.  Co. 
(Minn.),  18  Id.  202,  note  205 ;  Dun  v.  Seaboard  &  R.  R.  Co.  (Va.).  16  Id. 
363,  note  372 ;  Germantown  Pass.  R.  Co.  v.  Brophy  (Pa.),  16  ///.  361 ;  Far- 
low  ^^  Kelly  (C.  C.)»  11  Id.  104,  note  io6.  See,  also,  Coleman  v.  Second 
Avenue  R.  Co.  (N.  Y.),  39  Id.  456,  note  459. 


Smith 
Georgia  Pacific  R.  Co. 

(Alabama  Supreme  Courts  January  15,  1890.) 

Passenger — Contributory  Negligence — Alighting  when  Name  of  Station 
Called. — When  the  name  of  a  station  is  called,  and  soon  thereafter  the 
train  is  brought  to  a  standstill,  a  passenger  may  reasonably  conclude  that 
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it  has  stopped  at  the  station,  and  may  endeavor  to  get  off  without  being 
guilty  of  negligence,  unless  the  circumstances  and  indications  are  such  as 
to  render  it  manifest  that  the  train  has  not  reached  the  proper  and  usual 
stopping  place. 

Same— Alighting  at  Place  not  a  Station — Evidence. — The  name  of  plaint- 
iff's destination  was  called  as  usual,  and  the  train  was  stopped.  The  point 
was  one  at  which  regular  passenger  trains  met  and  passed  each  other,  and 
the  stoppage  was  made  with  a  view  to  side-tracking  the  train.  On  its 
stopping  plaintiff  went  out  of  the  rear  end  of  the  car,  and  was  descending 
with  one  foot  on  the  first  step  on  the  car  and  the  other  about  touching  the 
ground  when  the  train  moved  forward  to  go  to  the  depot,  causing  him  to 
fall.  The  place  where  the  train  was  first  stopped  was  about  200  yards  from 
the  depot  building  and  in  a  cut.  The  accident  happened  during  the  day 
time.  Plaintiff  had  been  at  the  place  once  before,  but  arrived  and  de- 
parted in  the  night  time  and  was  not  about  the  depot  in  the  day  time. 
Held,  that,  as  all  the  surroundings  indicated  that  the  spot  at  which  plaint- 
iff attempted  to  leave  the  train  was  not  a  proper  place  for  alighting,  and 
as  he  knew  or  ought  to  have  known  that  there  wa$  a  depot  at  which  pas^ 
sengers  ^ot  off  trains,  the  injury  must  be  attributed  either  to  accident  or 
to  plaintiff's  own  negligence,  and  the  jury  ought  to  have  been  instructed  to 
return  a  verdict  for  the  defendant. 

Appeal  from  Circuit  Court,  Cleburne  County. 

Action  by  Robert  T.  Smith  against  the  Georgia  Pacific  R. 
Co.  to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  whilst  alighting  from  one  of  defenaant's  trains.  Plaint- 
iff  appeals  from  a  verdict  and  judgment  for  the  defendant. 

Kelly  &  Smith  for  appellant. 

Knox  &  Bowie  for  appellee. 

Clopton,  J. — Appellant's  injuries,  for  which  he  sues,  were 
received  while  alighting  from  a  train  at  Heflin,  a  regular  sta- 
tion on  defendant's  road.  His  ri^ht  of  recovery  is 
Cue  iut«d.  founded  on  the  allegation  that  his  injury  was  caused 
by  the  negligence  of  defendant's  servants.  The  specific  neg- 
ligence complained  of  is  alleged  to  consist  in  calling  out  the 
name  of  the  station,  bringing  the  train  to  a  standstill  imme- 
diately thereafter,  thereby  inducing  plaintiff  to  believe,  and 
to  act  upon  the  belief,  that  the  train  had  reached  the  usual 
place  for  landing  passengers,  and  suddenly  starting  it  with- 
out  giving  him  notice.  Plaintiff's  act  in  leaving  the  train  be- 
ing voluntary,  it  is  incumbent  on  him,  in  order  to  entitle  him 
to  a  recovery,  or  before  the  opinion  of  a  jury  is  required  to 
be  taken  as  to  the  question  of  negligence,  to  produce  evidence 
from  which  the  inference  may  be  reasonably  drawn  that  his 
injury  was  caused  by  the  negligence  of  the  defendant.  We 
shall  therefore  direct  our  consideration  to  the  question  wheth- 
er, on  the  facts  clearly  proved,  and  having  regard  to  the  lib- 
erty to  draw  inferences  therefrom,  the  court  would  have  been 
justified  in  taking  the  question  of  neglig^ence  from  the  jury , 
for  if  on  the  facts,  which  admit  of  no  dispute,  and  allowing 
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all  adverse  inferences,  it  would  have  been  the  duty  of  the 
court  to  set  aside  the  verdict,  had  one  been  rendered  in  favor 
of  plaintiff,  and  the  affirmative  charge  in  favor  of  the  defend- 
ant was  authorized,  we  need  not  consider  the  various  rulings 
of  the  court.     Bentley  v.  Georgia  Pac.  R.  Co.,  86  Ala.  484. 

A  railroad  company,  being  a  carrier  of  passengers,  is  un* 
der  obligation  to  use  reasonable  care  to  transport  them  safely. 
This  general  duty  includes  the  specific  duty  not  to  p,tyof  c»^ 
expose  them  to  unnecessary  danger,  and  not  inten-  rier-Aa. 
tionally  or  negligently  mislead  them  by  causing  ■©■■c*«e»t 
them  to  reasonably  suppose  that  their  point  of  •'»*•«•■• 
destination  has  been  reached,  and  that  they  may  safely  alight, 
when  the  train  is  in  an  improper  place.  Calling  out  the  name 
of  the  station  is  customary  and  proper,  so  that  passengers  may 
be  informed  that  the  train  is  approaching  the  station  of  their 
destination,  and  prepare  to  get  off  when  it  arrives  at  the  plat- 
form. The  mere  announcement  of  the  name  of  the  station  is 
not  an  invitation  to  alight,  but,  when  followed  by  a  full  stop- 
page  of  the  train  soon  thereafter,  is  ordinarily  notification 
that  it  has  arrived  at  the  usual  place  for  landing  passengers. 
Whether  the  stoppage  of  the  train  after  such  announcement 
and  before  it  arrives  at  the  platform,  is  negligence,  depends 
upon  the  attendant  circumstances.  T*he  rule  is  aptly  ex- 
pressed in  Bridges  v.  North  London  R.  Co.,  L.  R.,  6  Q.  B. 
377,  by  WiLLES,  J. :  "  It  is  an  announcement  by  the  railway 
officers  that  the  train  is  approaching,  or  has  arrived  at,  the 
platform,  and  that  the  passengers  may  get  out  when  the  train 
stops  at  the  platform,  or  under  circumstances  induced  and 
caused  by  the  company,  in  which  the  man  may  reasonably 
suppose  he  is  getting  out  at  the  place  where  the  company 
intended  him  to  alight.  To  that  extent  calling  out  is  an  in- 
vitation." 

A  reference  to  a  few  leading  cases  will  aid  in  the  solution 
of  the  question  whether,  on  the  facts  hereafter  stated,  plaints 
iff  should  or  could  have  supposed  that  the  train 
had  reached  the  usual  place  for  the  discharge  of     t^^^^ 
passengers. 

In  Bridges  v.  North  London  R.  Co.,  supra,  the  executrix 
and  wife  sued  for  injuries  suffered  by  her  husband  which  re- 
sulted in  his  death.  The  train  on  which  he  was  a  passenger 
had  to  pass  through  a  tunnel  before  reaching  the  main  plat- 
form. There  was  within  the  tunnel  a  platform  similar  to,  but 
narrower  than,  the  main  platform.  The  train  went  partially 
up  to  the  main  platform  and  stopped,  the  last  two  carriages 
remaining  in  the  tunnel,  the  last  but  one  opposite  the  small 
platform,  and  the  last,  in  which  the  deceased  was  riding,  op- 
posite a  heap  of  rubbish  lying  near  the  track.    A  passenger, 

41  A.  &  E.  R.  Gas.— lo  • 


146  SMITH  V.  GEORGIA  PACIFIC  R.  CO.  [VOL.  4I 

who  had  alighted  on  the  platform  from  the  carriage  next  to 
the  last,  found  the  deceased  lying  on  the  heap  of  rubbish  fa* 
tally  injured.  There  was  no  light  in  the  tunnel,  and  it  was 
filled  with  steam.  The  name  01  the  station  had  been  called  in 
the  usual  way.  It  was  ruled,  on  appeal  from  the  exchequer 
chamber  to  the  house  of  lords,  that  it  might  be  reasonably 
inferred  that  the  deceased,  having  heard  the  name  of  the  sta- 
tion called,  and  finding  that  the  train  had  stopped,  got  out  of 
the  carriafife  supposing  that  he  would  alight  on  the  platform, 
and  that  the  evidence  furnished  matter  on  which  it  was  nec- 
essary to  take  the  opinion  of  a  jury.    L.  R.,  7  H.  L.  213. 

In  Central  R.  Co.  v.  Van  Horn,  38  N.  J.  Law,  133,  the  name 
of  the  station  which  was  plaintiff's  destination  was  announced 
while  the  train  was  in  motion,  and  soon  thereafter  it  was 
brought  to  a  full  stop,  some  distance  from  the  station.  The 
plaintiff  went  out  on  the  platform  of  the  car  for  the  purpose 
of  alighting,  and  while  standing  thereon  the  train  was  sud- 
denly put  in  motiqn  towards  the  depot,  whereby  shp  was 
thrown  off  and  injured.  This  was  at  nig^ht.  It  is  said: 
"  The  court  would  not  be  warranted  in  saymg  that  it  is  not 
negligence  to  give  notice  of  the  approach  to  a  station,  and 
then  to  stop  the  train  short  of  such  station,  in  the  night  time. 
Such  a  course  would  naturally  tend  to  jeopard  passengers, 
for  it  would  induce  them  to  believe  that  they  had  arrived  at 
the  station  designated,  and  they  would,  in  the  ordinary  course, 
go  to  the  car  platform.  At  night,  this  must  be  the  inevitable 
result." 

In  Taber  v.  Delaware,  L.  &  W.  R.  Co.,  71  N.  Y.  489,  An- 
drews, J.,  says :  "  The  plaintiff  was  justified,  under  the  cir- 
cumstances, in  supposing  that  she  had  reached  her  destina- 
tion, and  that  the  train  was  at  the  place  where  passengers 
were  to  alight ;  at  least,  the  jury  mignt  have  come  to  the  con- 
clusion that  she  was  free  from  negligence.  The  defendant 
was  bound  to  take  notice  of  the  circumstances,  viz. :  That 
the  station  had  been  announced ;  that  passengers  for  Will- 
ards  would  naturally  assume  that  the  train,  when  it  stopped, 
was  at  the  station,  and  at  the  place  where  they  were  to  alight ; 
that  by  reason  of  the  darkness  of  the  night,  and  the  absence 
of  a  depot,  or  other  external  indication  of  a  station,  passen- 
gers, especially  those  not  familiar  with  the  surrounding  ob- 
jects, would  not,  by  observation,  know  that  the  trains  had 
run  beyond  the  highway  crossing ;  that  passengers,  in  the 
absence  of  notice,  would,  according  to  the  usual  custom,  start 
to  leave  the  train  as  soon  as  it  came  to  a  standstill."  In  that 
case  the  night  was  dark,  and  there  was  no  depot  or  station 
light  or  anything  to  indicate  the  stopping  place,  which  was  a 
highway  crossing,  to  a  person  not  familiar  with  it.     It  was 
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held  that  whether  notice  should  have  been  given  to  the  pas- 
seng^ers,  as  a  reasonable  precaution,  that  the  train  was  to 
back,  and  whether  the  omission  to  do  so  was  negligence,  were 
questions  for  the  jury. 

On  the  other  hand,  in  Mitchell  v.  Chicago  &  G.  T.  R.  Co., 
51  Mich.  236, 12  Am.  &  Eng.  R.  Cas.  163,  the  plaintiff  intended 
to  take  another  train  at  the  crossing  of  two  railways.  Before 
arriving  at  the  junction,  the  name  of  the  station  was  called 
out,  and  the  train  came  to  a  full  stop,  as  required  by  law,  be- 
fore reaching  crossings.  Plaintiff  hurried  to  leave  the  car, 
went  down  the  steps  where  there  was  no  platform  or  other 
convenience  for  landing,  and  as  she  was  stepping  off  the  cars 
were  suddenly  started  to  go  forward  to  the  d^pot,  when  she 
fell  and  was  injured.  This  was  in  daylight,  and  it  does  not 
appear  that  any  person  employed  on  the  train  observed  her. 
It  was  held  that  tne  injury  was  purely  accidental,  unless  plaint- 
iff was  herself  negligent,  and  that  the  company  was  not  liable. 

Campbell,  J.,  said  :  "  The  only  cause  of  the  mischief,  leav- 
ing defendant's  carelessness  or  negligence  out  of  view,  was 
her  mistaken  supposition  that  the  cars  had  stopped  for  the 
station,  and  that  she  should  therefore  ^et  out.  There  was 
nothing  at  the  spot  to  indicate  a  landyig  place,  and  there 
was  at  the  proper  place,  a  short  distance  further  on,  a  build- 
ing and  platform,  appropriate  and  used  for  that  purpose. 
The  stoppage  of  the  cars  was  required  by  statute,  as  well  as 
by  usage,  as  a  precaution  against  collisions.  The  calling  of 
the  station  was  not  shown  to  have  been  out  of  the  usual 
course,  and,  from  the  distances  mentioned,  we  can  hardly 
conceive  it  should  have  been  delayed.  No  one  representing 
the  company,  whether  conductor  or  brakeman,  is  shown  to 
have  known  or  suspected  that  plaintiff  had  put  herself  in 

J>eril  or  left  her  place.  Nothing  is  shown  which  put  them  in 
ault  for  not  knowing  this." 

We  have  specially  referred  to  the  cases  cited,  because  they 
distinguish  between  the  instances  in  which  the  neg-  AaioBiee- 
ligence  of  the  defendant  is  and  is  not  a  question  for  meat  of  lu- 
the  jury,  and  have  made  the  foregoing  extracts  be-  «<>■  "<*  ^op. 
cause  they  clearly  declare  the  principles  on  which  JJJ^^*,*^* 
the  distinction  rests.    They  all  concur  that  neither  ug^ilt  ttation 
the  announcement  of  the  station,  nor  stopping  the  BotBe^u- 
train  before  it  arrives  at  the  platform,  if  required  »«"««p«'««« 
by  law  or  usage,  for  the  purpose  of  avoiding  collisions,  or 
other  accidents,  is  negligence  per  se. 

In  Bridges  v.  North  London  R.  Co.,  supra^  Baron  Pollock 
observes,  in  reference  to  the  conduct  of  the  passenger  who  was 
injured:  "  Had  he  known  the  rubbish  was  there  instead  of  the 
platform,  to  jump  out  onto  it  with  such  a  fall  as  would  break  his 
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leg  and  occasion  mortal  internal  injuries,  would  indeed  have 
been  negligent  and  rash  in  the  extreme.  But  it  was  two  hours 
after  sunset,  there  was  no  light  within  the  tunnel,  and  the 
deceased  was  near-sighted,  and  he  might  well  have  supposed 
he  would  step  on  the  platform,  as  did  the  passenger  in  the 
next  carriage,  with  impunity."  It  will  be  observed  that,  in 
each  of  the  cases  in  which  it  was  ruled  there  was  evidence  of 
negligence  sufficient  to  have  been  submitted  to  the  jury,  there 
existed  the  element  that,  by  reason  of  the  want  of  fight  or 
other  things,  the  passenger  may  have  been  deceived  into  sup- 
posing the  train  had  arrived  at  the  platform  or  place  where 
it  was  intended  he  should  alight.  Comparing  all  the  cases, 
we  deduce  that  when  the  name  of  the  station  is  called,  and 
soon  thereafter  the  train  is  brought  to  a  standstill,  a  passen- 
ger may  reasonably  conclude- that  it  has  stopped  at  the  sta- 
tion, and  endeavor  to  get  off,  unless  the  circumstances  and 
indications  are  such  as  to  render  manifest  that  the  train  has 
not  reached  the  proper  and  usual  landing  place. 

The  undisputed  facts  are :  Heflin  was  the  point  at  which 
the  regular  passenger  trains  met  and  passed  each  other.     It 

was  customary  for  the  east-bound  train,  on  which 
**  plaintiff  was  a  passenger,  to  take  the  side-track, 

leaving  the  main  track  unobstructed  for  the  passage  of  the 
train  goine  westwardly.  This  was  necessary  to  avoid  colli- 
sion. Heflin  was  plaintiff's  point  of  destination.  As  the  train 
was  approaching  the  name  of  the  station  was  called,  as  was 
usual,  and  the  train  was  stopped  very  soon  thereafter,  the 
object  being  to  take  the  side  track.  On  its  stoppage  plaintiff 
went  out  01  the  rear  door  of  the  car,  and  was  descending, 
with  one  foot  on  the  first  step  of  the  car  and  the  other  about 
touching  the  ground,  when  tne  train  moved  to  go  forward  to 
the  depot,  which  caused  him  to  fall.  It  was  drawn  to  the  usual 
place  tor  the  discharge  of  passengers  and  again  stopped.  The 
rear  of  the  car,  from  which  plaintiff  was  getting  off,  was  about 
200  yards  from  the  depot  building,  the  proper  place  for  the 
discharge  of  passengers.  The  train  was  first  stopped  in  a  cut 
about  360  feet  long  and  from  5  to  1 1  feet  deep.  This  was  in 
daylight,  about  i  o'clock  P.  M.  Plaintiff  had  been  in  Heflin 
once  before,  but,  as  he  states,  arrived  and  departed  in  the 
night  time,  and  was  not  about  the  depot  in  day  time.  Nev- 
ertheless he  knew,  or  ought  to  have  known,  that  there  was  a 

depot  at  which  passengers  got  off  and  on  the  trains, 
coBtribvtorr  and  that  it  was  not  in  such  a  cut.  All  the  sur- 
'Ld.tSf.**'''  roundings  indicated  that  the  spot  at  which  plaintiff 
'  *  "  attempted  to  leave  the  train  was  not  the  proper 
place  for  landing.  From  the  description  of  the  place  given 
oy  witnesses  and  shown  by  the  diagram  in  evidence,  it  is  un. 
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reasonable  to  conclude  or  infer  that  any  person  possessing  the 
ordinary  sense  of  sight  and  using  it,  could  have  supposed 
that  the  train  had  arrived  at  the  place  where  the  company 
intended  passengers  to  get  off.  It  does  not  appear  that  0/ 
those  in  charge  of  or  employed  on  the  train  noticed  the 
plaintiff  when  leaving  it  or  had  cause  to  suspect  his  intention 
to  get  off.  There  were  no  circumstances  or  surroundings 
caused  by  the  company  which  should  have  induced  plaintiff 
to  reasonably  suppose  he  was  getting  out  at  the  place  where 
the  company  intended  him  to  alight.  The  evidence  clearly 
establishes  that  his  injury  was  accidental,  if  not  produced  by 
his  own  negligence.  On  the  undisputed  facts,  the  court 
would  have  been  justified  in  giving  the  affirmative  charge  in 
favor  of  defendant. 
Affirmed. 

Contributory  Negligence— Alighting  when  Name  of  Station  it  Called  and 
Train  Stopped.— See  Norfolk  &  W.  R.  Co.  v.  Prinnell  (Va.),  30  Am.  &  Eng. 
R.  Cas.  574.  note  577  ;  Mitchell  v.  Chicago  &  G.  T.  R.  to.  (Mich.),  18  Id, 
176,  note  179 ;  Edgar  v,  Nortliem  R.  Co.  (Ont.),  16  Id,  347 ;  Pennsylvania 
R.  Co.  V,  Hoagland  (Ind.),  3  Id,  436. 
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Pastenger-^Contributory  Negligence — ^Alighting  from  Moving  Train^ — 
When  the  train  stopped  at  plaintiff's  destination,  he  promptly  left  his  seat 
and  moved  towards  the  door  of  the  car  for  the  purpose  of  getting  off. 
The  train  started  before  he  reached  the  door  and  was  moving  when  he 
tossed  out  on  the  platform.  On  being  informed  by  a  porter  that  the  train 
was  not  to  stop — or  not  longer  than  it  had  stopped, — ^plaintiff  descended  the 
steps,  bis  left  hand  holding  the  side  rail,  and  stepped  off  in  the  direction 
in  which  the  train  was  moving.  He  knew  there  was  a  bell  rope  to  signal 
the  engineer  to  stop  the  train,  but  did  not  pull  the  rope  as  the  train  was 
running  so  slowly  that  he  did  not  think  there  was  any  danger.  The  con- 
ductor knew  that  the  place  was  plaintiff's  destination.  Plaintiff's  testi- 
mony tended  to  show  that  the  tram  was  moving  at  the  rate  of  two  and  a 
half  or  three  miles  an  hour,  while  on  behalf  of  the  defendant,  the  testimony 
tended  to  show  that  the  rate  was  four  or  five  miles  an  hour.  Held,  that  the 
question  of  his  negligence  was  for  the  jury. 

Same — Travelling  on  Platform^ — A  passenger  who  goes  upon  a  platform 
for  the  purpose  of  leaving  the  train,  and  who  remains  there  only  long 
enough  to  ascertain  that  the  train  would  not  stop  again,  does  not  violate  a 
r^^lation  prohibiting  passengers  from  travelling  upon  platforms. 
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Appeal  from  Circuit  Court,  Bullock  County. 

Norman  &  Son  for  appellant. 

Fleming  Law  and  Tompkins  &  Troy  for  apj)ellee. 

Clopton,  J. — Contributory  negligence  is  relied  on  to  de- 
feat the  action,  which  is  brought  by  appellee  to  recover  for 
GoBtribvtory  i^^juries  alleged  to  hare  been  caused  b}^  the  mis- 
BeffUgeiiM-  management  of  defendant's  train,  on  which  he  was 
AUffhUaff  a  passenger,  while  in  the  act  of  leaving  the  train, 
ftvm  MOTiBf  j(jg  charges  given  and  refused  raise  the  inquiry 
whether  the  attempt  of  plaintiff  to  step  from  a 
moving  car,  under  the  circumstances  disclosed  by  the  evi- 
dence, was  per  se  negligence. 

Undoubtedlj,  cases  do  arise  in  which  the  facts  are  so 
clearly  established,  and  the  inference  as  to  the  course  dic- 
tated by  ordinary  prudence  so  certain  and  invariable,  that 
it  becomes  the  duty  of  the  court  to  take  the  question  from 
the  jury.  Central  R.  &  B.  Co.  v.  Letcher,  60  Ala.,  106,  12 
Am.  &  Eng.  R.  Cas.  115,  is  one  of  this  class  of  cases.  Plaint- 
iff was  not  a  passenger.  The  train  was  moving  from  a  reg- 
ular depot,  on  its  accustomed  journey,  at  the  rate  of  five  or 
six  miles  an  hour.  The  persons  in  charge  were  ignorant  that 
plaintiff  was  on  the  train.  Without  request  or  effort  to  ar- 
rest its  progress,  he  walked  out  of  the  car  on  the  platform, 
and  to  tne  rear  platform  of  the  next  car;  descended  the  steps, 
with  his  right  hand  filled  with  papers ;  and  jumped  off  at  a 
right  angle, — a  manner  "  almost  certain  to  cause  nim  to  fall." 
It  was  held  that,  under  these  circumstances,  the  court  should 
have  instructed  the  jury  plaintiff  had  no  right  of  recovery. 
In  Ricketts  v.  Birmingham  St.  R.  Co.,  85  Ala.  600,  37  Am.  & 
Eng.  R.  Cas.  12,  it  is  said :  "  Stepping  from  a  moving  car, 
without  necessity,  when  injury  is  caused  thereby,  which  could 
have  been  avoided  by  remainmg  on  the  car, — by  the  exercise 
of  ordinary  care, — is  negligence  which  will  defeat  a  recovery 
because  of  prior  negligence  of  the  agents  or  servants  of  the 
company."  This  general  observation  had  reference  to  a 
charge  which  instructed  the  jury  that  plaintiff  was  not  en- 
titled to  recover  if  he  was  standing  on  the  steps  in  front  of. 
the  car,  with  a  keg  of  lead  in  his  hands,  and  undertook  to  step 
off  while  it  was  in  motion  ;  and  such  act  was  not  that  of  an 
ordinarily  prudent  man  ;  and  he  would  not  have  been  injured 
if  he  had  remained  on  the  steps, — unless  the  injury  was 
caused  wantonly,  recklessly,  or  intentionally.  The  question 
of  negligence  was  submitted  to  the  jury;  whether  or  not 
properly,  was  not  presented  or  considered.  Still,  the  princi- 
ple of  tne  decision  is  that  stepping  from  a  moving  car,  under 
the  circumstances  hypothetically  stated  in  the  charge,  is  neg- 
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ligence.  These  cases,  which  are  cited  by  counsel  for  appel- 
lant as  supporting  their  contention,  only  declare  the  general 
proposition  that  alightine  from  a  car  in  motion,  when  the 
danger  is  obvious,  or  without,  not  absolute,  but  reasonable, 
necessity,  real  or  apparent,  constitutes  contributory  negli- 
gence, and  will  defeat  a  recovery  for  injury  caused  thereby. 

When  the  material  facts  are  disputed,  or,  if  clearly  estab- 
lished, different  inferences  may  be  reasonably  drawn  there- 
from, contributory  negligence  is  a  question  of  fact,  exclusively 
within  the  province  of  the  jury.  This  general  rule  is  as  ap. 
plicable  to  the  act  of  getting  off  a  car  m  motion  as  to  other 
cases,  unless  the  court  is  prepared  to  lay  down  an  inexorable 
rule  that — except  in  the  well-settled  instance  of  leaping  un- 
der the  impulse  of  alarm,  excited  by  sudden  exposure  to 
great  peril — to  alight  from  a  moving  car  is  negligence  in  law 
m  all  cases,  and  under  any  circumstances. 

The  undisputed  facts  are  that  plaintiflF  was  a  passenger,  hav- 
ing purchased  a  ticket  for  transportation  from  Union  Springs 
to  Inverness ;  both  being  regular  stations,  on  de-  ^^ 

fendant's  road. '  When  the  train  reached  Inverness, 
it  was]  stopped ;  and  thereupon  plaintiff  promptly  left  his 
seat,  and  moved  towards  the  front  door  of  the  car,  for  the 
purpose  of  getting  off.  The  train  was  started  before  he 
reached  the  door,  and  was  moving  when  he  passed  out  on  the 
platform  ;  and,  on  being  informed  that  it  was  not  to  stop — 
or  not  longer  than  it  had  stopped — by  a  porter,  who  was  stand- 
ing on  the  steps,  the  plaintin  descended  the  steps,  his  left 
hand  holding  the  side  rail,  and  stepped  off,  in  the  direction 
the  train  was  moving.  He  knew  there  was  a  bell  rope  to 
signal  the  engineer  to  stop  the  train,  but  did  not  pull  the  rope, 
as  the  train  was  running  so  slowly  he  did  not  think  there 
was  any  danger.  The  conductor  knew  that  the  plaintiff  was 
a  passenger,  and  that  Inverness  was  his  point  of  destination. 
Tnere  is  some  variance  in  the  evidence  as  to  the  length  of 
time  the  train  was  stopped,  and  as  to  the  rate  of  speed.  The 
evidence  on  behalf  ot  the  plaintiff  tends  to  show  that  rate 
of  speed  was  2I  or  3  miles  an  hour, — or,  as  one  witness  states, 
not  more  rapicl  than  a  fast  walk, — and,  on  behalf  of  the  de- 
fendant, that  the  rate  was  4  or  5  miles  an  hour.  It  is  con- 
ceded that  plaintiff  was  injured  in  consequence  of  stepping 
from  the  car ;  and  there  is  no  serious  controversy  that  the 
train  was  not  stopped  a  sufficient  time  to  allow  plaintiff  to 
get  off. 

In  determining  whether  there  was  contributory  negligence, 
the  fact  that  there  was  a  bell  rope^  and  plaintiff's  omission  to 
resort  to  it  to  stop  the  train,  should  not  be  selected  and  ac- 
corded conclusive  or  controlling  force,  but  only  the  weight 
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to  which  it  is  entitled  on  a  consideration  of  its  connection 
with  the  other  facts,  and  of  the  relative  bearing  and  influence 
of  all  attendant  circumstances,  each  upon  the  other.  An- 
other  and  material  element  of  consideration  is  the  effect  upon 
the  mind  of  the  plaintiff  produced  by  the  failure  of  defendant 
to  discharge  the  unquestionable  duty  to  stop  the  train  long 
enough  to  permit  him,  by  the  use  of  due  diligence,  to  get  off 
with  safety,  and  by  starting  it  while  he  was  in  the  act  of  leav- 
ing the  train.  By  the  fault  or  neglect  of  defendant's  agents, 
he  was  placed  in  a  situation  that  compelled  him  to  choose 
between  the  delay,  trouble,  and  inconvenience  of  being  carried 
beyond  his  stopping  place  and  attempting  to  step  off.  The 
wrongful  conduct  of  the  company,  whereby  plaintiff  was  sub- 
jected to  an  election  between  two  such  courses  to  be  pur- 
sued, must  be  taken  into  consideration.  Johnson  v.  West 
Chester  &  P.  R.  Co.  70  Pa.  St.  357.  There  is  a  recognized 
distinction  between  the  cases  where  the  company  is  and  is 
not  in  fault.  The  argument  that  if  plaintiff  had  remained  on 
the  train  he  would  not  have  been  injured,  and  would  have 
had  a  right  of  action  for  having  been  carried  on,  does  not, 
under  the  circumstances  of  this  case,  evoke  favorable  consid- 
eration. Stopping  the  train  at  Inverness  was  tantamount  to 
a  direction  to  the  plaintiff  to  get  off,  and  an  assurance  that 
reasonable  time  would  be  allowed  for  that  purpose. 

The  general  rule,  established  by  the  weignt  of  authorities, 
is,  where  the  train  is  stopped  at  a  station  to  which  the  com- 
pany contracted  to  carry  a  passenger,  the  company 
BeMonabie  is  liable,  if  a  reasonable  time  to  leave  is  not  af- 
tlTiB.^  ***'*  forded,  and  he  is  injured  in  the  attempt  to  alight 
after  it  is  started  and  while  in  motion, — if  he  does 
not  in  getting  off,  incur  a  danger  obvious  to  the  mind  of  a 
reasonable  man.  2  Am.  &  Eng.  Encyc.  Law,  762.  But,  not- 
withstanding the  company  may  be  in  fault,  a  passenger  is  not 
justified,  in  order  to  avoid  being  carried  beyond  his  stopping 
place,  to  defy  obvious  danger,  such  as  an  attempt  to  jump  irom 
a  train  in  rapid  motion.  But  an  attempt  for  such  purpose  is 
not  negligence  in  law,  if  the  train  was  stopped,  but  not  a  rea- 
sonable time,  and  is  moving  so  slowly  that  to  alight  from  it 
would  not  appear  dangerous  to  a  man  of  ordinary  prudence. 
The  plaintiff  may  or  may  not  have  been  negligent.  Whether 
negligent  or  not,  depends  upon  the  attendant  circumstances, 
— the  manner  in  which  he  descended  the  steps  of  the  car  and 
stepped  off,  the  rate  of  speed  at  which  the  train  was  running, 
the  character  of  the  ground,  the  situation,  and  other  circum. 
stances,  if  any,  calculated  to  render  the  attempt  dangerous. 
As  plaintiff  was  not  at  fault  in  starting  to  leave  the  train,  the 
inquiry  is,  did  he  exercise  ordinary  care  in  stepping  from  the 
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car  after  he  discovered  it  was  in  motion  ?  Under  the  cir- 
oumstances  disclosed  by  the  evidence,  this  inquiry  was  prop- 
erly  submitted  to  the  jury.  Different  minds  may  reasonably 
draw  different  inferences  from  the  undisputed  and  the  con- 
troverted facts.  Strand  v,  Chicago  &  W.  M.  R.  Co.  (Mich.), 
28  Am.  &  Eng.  R.  Cas.  213;  Doss  v.  Missouri,  K.  &  T.  R. 
O).,  59  Mo.  27 ;  Jeffersonville  R.  Co.  v,  Hendricks,  26  Ind. 
228 ;  Pennsylvania  R.  Co.  v.  Kilgore,  32  Pa.  St.  292  ;  Illinois 
Cent.  R.  Co.  v.  Able,  59  111.  131  ;  Filer  v.  New  York  Cent.  R. 
Co.,  49  N.  Y.  47 ;  Lambeth  v.  North  Carolina  R.  Co.,  66  N. 
Car.  494;  Raben  v.  Central  Iowa  R.  Co.  (Iowa),  31  Am.  & 
Eng.  R.  Cas.  50;  Ingalls  v.  Bills,  43  Am.  Dec.  364 ;  2  Wood, 
Ry.  Law,  1130-1145. 

Appellant  further  insists  there  was  contributory  negligence 
on  tne  part  of  plaintiff,  consisting  in  riding  on  the 
platform  while  the  train  was  moving,  in  violation  p^uJ^If  ** 
of  a  regulation  of  defendant.  In  Alabama  G.  S. 
R.  Co.  V.  Hawk,  72  Ala.  112, 18  Am.  &  Eng.  R.  Cas.  194;  it 
'was  held  that  such  a  regulation  is  reasonable,  and  that  a  pas- 
senger who  is  iniured  while  standing  on  the  platform  of  a  car 
in  motion  in  violation  of  the  regulation,  cannot  maintain  an 
action  to  recover  damages  for  such  injury.     In  that  case,  the 

Elaintiff  went  on  the  platform  when  the  whistle  was  sounded, 
alf  a  mile  from  the  station  at  which  he  intended  to  get  off, 
and  remained  thereon  until  the  train  passed  the  depot,  when 
he  was  precipitated  or  fell.  In  this  case,  plaintiff  went  on 
the  platform,  for  the  purpose  of  getting  on,  after  the  train 
was  stopped,  and  remained  thereon  only  long  enough  to  as- 
certain that  it  was  not  going  to  stop  any  longer.  The  plat- 
form is  the  only  mode  of  egress  from  the  car ;  and,  if  there 
was  no  negligence  in  undertaking  to  get  off,  certainly  it  was 
not  negligence  to  use  the  only  means  provided  by  tne  com- 
pany for  doing  so.  Plaintiff  was  not  riding  on  the  platform, 
in  tne  meaning  of  the  regulatioiL 
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Pennsylvania  R.  Co. 
Lyons. 

{Pennsylvania  Supreme  Caurt^  November  15,  1889.) 

Passengers — Reasonable  Time  for  Alighting— Conflicting  Evidence — Prov- 
ince of  Jury. — Where  the  evidence  as  to  the  time  which  a  train  stopped  at 
a  station  is  conflicting,  plaintiff's  witnesses  having  testified  that  it  stopped 
from  10  to  20  seconds,  and  defendant's  witnesses  that  it  stopped  a  minute 
and  that  from  10  to  1 5  passengers,  mostly  ladies,  G^ot  off  the  train,  and  one 
or  two  passengers  got  on  it  while  it  was  at  rest,  the  question  whether  the 
train  stopped  a  reasonable  and  proper  time  to  allow  passengers  to  alight 
safely  is  for  the  jury. 

Same — InstructlonSt — When  a  passenger  is  placed  in  peril  by  the  default 
or  negligence  of  the  company,  or  when  ne  leaves  the  tram  while  it  is  in  mo- 
tion by  direction  of  the  company's  a^nt,  it  is  for  the  jurv  to^y  upon  the 
evidence,  whether  the  act  was  negligent  or  not ;  and  wnere  there  is  evi- 
dence tending  to  show  that  a  tram  was  not  stopped  a  reasonable  time 
to  allow  passengers  to  alight,  an  instruction  that  even  if  the  train  did  not 
stop  a  sufficient  time  to  afiow  plaintiff  to  leave  it,  yet  he  should  not  have 
jumped  off  after  it  started  and  his  doing  so  was  such  contributory  negli- 
gence on  his  part  as  will  prevent  a  recovery,  is  properlv  refused. 

Same — Delay  in  Leaving  Train — Instruction. — w here  tne  evidence  whether 
a  train  was  stopped  at  a  station  a  sufficient  time  to  permit  a  passenger  to 
leave  it  is  conflicting,  and  the  defendant  requests  an  instruction  that  even 
if  the  train  did  not  stop  a  sufficient  time  to  allow  the  passenger  to  leave  it, 
yet  it  was  contributory  negligence  to  jump  off  after  it  started,  it  is  error  for 
the  court  to  say,  in  refusing  the  instruction,  that  the  question  whether  it 
was  contributory  negligence  to  leave  the  train  whilst  in  motion^depends  al- 
together on  the  speed  that  the  train  was  under  at  the  time,  and  that  it 
must  be  left  to  the  jury,  as  such  an  instruction  authorizes  a  recovery  even 
though  the  plaintiff  may  have  been  guilty  of  negligence  in  delaying  to 
leave  the  train. 

Same — Evidence — Admissibility— ResJQestae.— Where  a  passengei^sues  for 
damages  for  personal  injuries  caused  by  a  fall  whilst  alighting  from  a  train, 
a  declaration  made  by  him  immediately  after  the  train  passed  while  he  lay 
on  the  platform  where  he  fell  is  admissible  as  a  part  of  the  res  gestae. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Thomas  Lyons  against  the  Pennsylvania  R.  Co. 
to  recover  damages  for  personal  injuries  sustained  by  plaint- 
iff whilst  alighting  from  one  of  defendant's  trains.  Defend- 
ant brings  error  to  review  a  verdict  and  judgment  for  the 
plaintiff.  The  first  error  assigned  by  the  defendant  was  the 
admission  in  evidence  of  a  declaration  made  by  the  plaintiff 
whilst  he  was  lying  on  the  platform  where  he  tell.  The  fol- 
lowing instructions  were  requested  by  the  defendant:  "(i) 
Where  a  railway  train  does  not  stop  at  a  station  to  which  it 
has  agreed  to  carry  a  passenger,  or  does  not  stop  a  sufficient 
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time  to  allow  him  to  alight,  it  is  the  duty  of  the  passenger  to 
remain  upon  the  train,  and  not  to  attempt  to  jump  off.  There- 
fore, even  if  the  train  in  this  case  did  not  stop  a*  sufficient 
time  to  allow  the  plaintiff  to  leave  it,  yet»he  should  not  have 
jumped  off  after  it  started,  and  his  aoing  so  was  such  con- 
tributory neriieence  upon  his  part  as  will  prevent  a  recovery 
in  this  case.  *  To  which  the  court  answered  :  "  My  answer 
to  that  proposition  is  that,  as  a  general  rule,  if  a  passenger  is 
about  to  be  carried  beyond  a  point  at  which  he  was  entitled 
to  get  off  the  train,  by  reason  of  the  train  not  stopping,  or  if 
the  train  starts  before'he  has  a  reasonable  time  to  get  off  the 
train,  to  jump  off  that  jtrain  when  it  has  attained  any  consid- 
erable speed  or  momentum  is  an  act  of  carelessness  per  se^ 
-which  would  defeat  any  man's  right  of  action — to  show  that, 
after  the  train  had  got  under  headway,  and  was  going  at  any 
considerable  rate  of  speed,  he  undertook  to  jump  off  from  the 
platform.  I  do  not  affirm  this  proposition  in  the  breadth  in 
which  it  is  put  to  me.  I  do  not  say  that,  wlien  a  train  is  just 
beginning  to  move, — when  it  is  in  motion,  but  just  starting,  if 
slightly, — a  passenger  would  be  guilty  of  contributory  negli- 
g^ence  by  stepping  off  under  such  circumstances  as  that ;  but 
if  a  train  is  in  motion,  under  headway,  and  a  passenger  at- 
tempts to  jump  off,  it  is  contributory  negligence  which  would 
defeat  right  of  recovery.  "  This  constituted  the  second  as- 
signment of  error.  "  (2)  If  the  jury  believe  that  the  train  had 
stopped  a  sufficient  time  for  the  plaintiff  to  leave  it,  upon  the 
platform  where  passengers  leaving  the  defendant's  cars  us- 
ually land,  and  then  started  upon  its  course,  and  that  the 
plaintiff  then  jumped  from  the  platform  or  steps  of  the  car,  he 
was  guilty  of  contributory  negligence  and  cannot  recover.  " 
The  court  answered :  *'  I  say  to  you  upon  this  point,  in  con- 
nection with  the  other  point,  that  in  every  case  it  must  be 
left  to  the  jury  to  say  whether,  under  the  circumstances  of 
the  case,  as  it  is  presented  to  them,  the  plaintiff  is  guilty  of 
contributory  negligence.  In  cases  like  the  one  before  us, 
such  as  referrea  to  in  the  point  here,  it  is  for  the  jury  to 
say  whether,  under  the  circumstances,  the  plaintiff  was  guilty 
of  contributory  negligence  in  stepping  off  the  car  when  it 
was  in  motion.  My  own  view  of  it  is  that  it  depends  alto- 
gether on  the  speed  or  rate  of  motion  that  the  train  is  under 
at  the  time  a  passenger  attempts  to  step  off.  I  do  not  say,  if 
a  train  has  just  begun  to  move,  that  it  is  contributory  negli- 
gence to  step  off  a  car ;  but  in  all  cases  it  must  be  left  for  the 
jury  to  say,  according  to  the  proof  as  to  how  the  train  was 
moving  at  the  time  that  the  passenger  attempts  to  jump  off. 
The  jury  are  to  determine  wnether  it  was  contributory  neg- 
ligence in  him  to  get  off,  under  the  circumstances  of  that 
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special  case.  **  This  was  made  the  third  assignment  of  error. 
"  (3)  The  evidence  shows  that  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  will  prevent  his  recovery  in  this 
action,  and  the  verdict  must  be  for  the  defendant.  (4)  There 
is  no  evidence  of  negligence  upon  the  part  of  the  defendant, 
and  the  verdict  thereK)re  must  be  for  the  defendant.  (5) 
Under  all  the  evidence  in  the  case,  the  verdict  must  be  for 
the  defendant. "  The  fourth,  fifth,  and  sixth  assignments  of 
error  were  founded  upon  the  refusal  of  these  points. 

George  Tucker  Bisphanty  {yohn  Hampton  Barnes^  of  counsel,) 
for  plaintiff  in  error. 

William  Henry  Sutton  for  defendant  in  error. 

McCOLLUM,  J. — The  plaintiff  below  was  a  passenger  on  a 
train  of  the  Pennsylvania  Railroad  Company,  from  Philadel- 
phia to  Haverford  College  station,  on  the  evening 
'•**^  of  the  6th  of  April,  1886.     In  alighting  from  the 

car  at  the  latter  place  he  fell  upon  the'platform  of  the  station, 
and  was  injured.  Alleging  that  the  injury  he  received  was 
caused  by  the  unassisted  negligence  of  the  company,  he 
brought  this  action  to  recover  compensation  for  it.  His 
claim  is  that  the  train  did  not  stop  long  enough  to  allow  him 
to  get  off  the  car  safely.     It  was  the  duty  of  the  company  to 

five  him  a  reasonable  time  to  leave  the  train  at  the  place  of 
is  destination,  and  it  was  his  duty  to  use  reasonable  diligence 
and  care  in  getting  off  there.  It  clearly  appears  that  the 
train  was  moving  when  he  left  it,  but  whether  he  fell  or  vol- 
untarily jumped  from  it  is  not  clear,  because  the  evidence  on 
this  point  is  conflicting.    As  the  alleged  failure  of  the  com- 

{)any  to  stop  its  train  long  enough  to  enable  the  plaintiff  to 
eave  it  in  safety  constitutes  the  negligence  complained  of,  it 
follows  that,  if  the  company  was  not  in  default  in  this  partic- 
ular, it  is  not  liable  to  tne  plaintiff  for  the  injury  he  received. 
The  testimony  on  the  part  of  the  plaintiff  is  that  the  train 
stopped  from  10  to  20  seconds ;  on  the  part  of  the  defendant, 
that  it  stopped  a  minute,  and  that  from  10  to  15  passengers, 
mostly  ladies,  got  off  the  train,  and  one  or  two  passengers 
got  on  it,  while  it  was  at  rest.  It  is  contended  that  upon  this 
evidence  the  court  should  have  directed  a  verdict  for  the  de- 
fendant, upon  the  ground  that  no  negligence  was  shown,  and 
its  refusal  to  do  so  constitutes  the  fifth  specification  of  error. 
We  have  no  hesitation  in  deciding  that  this  refusal 
Bemsoaabie  ^yas  right,  and  that  it  was  for  the  jury  to  determine, 
-Pro^i»'c?of  upo^  "^^  whole  evidence,  whether  the  train  stopped 
Jury.  a  reasonable  and  proper  time  to  "allow  its  passen- 

gers to  alight  safely.  What  is  a  reasonab^  time 
depends  on  the  circumstances  of  the  case  as  developed  by  the 
proofs. 
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It  is  further  contended  that  if  the  defendant  company  failed 
to  afford  the  plaintiff  a  reasonable  time  to  leave  the  car  safely, 
he  was  guilty  of  contributory  negligence  in  get- 
ting off  while  it  was  moving.     It  is  admitted  that  coBtribatory 
the  plaintiff  got  off  the  car  while  it  was  running  ■•ffii«rea<»- 
upon  the  track  and  the  general  rule  that  it  is  neg-  ^^Ji^^i, 
ligence  in  a  passenger  to  jump  from  a  moving  tram  c»r!"  **^  ' 
is  not  seriously  questioned.     But  to  this  general 
rule  there  are  exceptions.     When  the  passenger  is  placed  in 

Eeril  by  the  default  or  negligence  of  the  company,  or  when 
e  leaves  the  train  while  it  is  in  motion,  by  direction  of  the 
company's  agents,  it  is  for  the  jury  to  say  upon  the  evidence 
whether  the  act  was  negligent  or  not.  In  such  cases,  all  the 
circumstances,  including  the  speed  of  the  train  at  the  time  of 
leaving  it,  must  be  considered.     Pennsylvania  R.  Co.  v.  Kil- 

fore,  32  Pa.  St.  292;  Pennsylvania  R.  Co.  v.  Peters,  116  Pa. 
t  206,  30  Am.  &  Eng.  R.  Cas.  607  ;  Delaware  &  H.  Can.  Co. 
V,  Webster,  (Pa.)  27  Am.  &  Eng.  R.  Cas.  160:  Johnson  z/. 
West  Chester  &  P.  R.  Co.,  70  Pa.  St.  357.  In  view  of  the  ev- 
idence  in  the  case,  and  the  principles  already  stated,  the  de- 
nial of  the  defendant's  first,  third,  and  fifth  points  was  proper 
and  the  specifications  founded  on  such  denial  are  dismissed. 
The  answer  to  the  defendant's  second  point  was  erroneous 
and  misleading.  It  did  not,  in  terms,  affirm  or  refuse  the 
point,  but  it  substantially  denied  any  effect  to  a  finding  by 
the  jury  that  the  train  stopped  a  sufficient  time  for  the  plaint- 
iff to  leave  it,  and  that  he  jumped  from  it  after  it  had  started 
upon  its  course  ;  and  it  declared  that  in  all  cases  it  was  for 
the  jury  to  determine  whether  it  was  negligence  in  a  passen- 
ger to  jump  from  a  moving  train,  and  that  this  depended  al- 
together  upon  the  speed  of  the  train  when  he  jumped  from 
it  We  cannot  accept  this  as  a  correct  statement  01  the  law 
on/he  subject  to  which  it  relates.  If  a  passenger  in  alight- 
ing from  a  railway  car,  receives  an  injury  which  he  alleges 
was  caused  by  the  neglect  of  the  company  to  stop  its  train 
long  enough  to  enable  him  to  leave  it  safely,  he  must  prove 
such  neglect  to  the  satisfaction  of  the  jury,  or  fail  in  his  ac- 
tion. When,  therefore,  it  was  found  that  sufficient  time  was 
given  him  to  get  off  in  safety,  that  he  did  not  do  so,  but  re- 
mained on  the  train  until  it  had  started  upon  its  course,  and 
then  jumped  from  it  and  was  injured,  a  clear  case  of  injury 
arising  from  his  own  negligence  is  presented,  and  he  cannot 
recover.  In  the  present  case,  as  we  have  seen,  it  was  for  the 
jury  to  determine  whether  a  sufficient  time  was  allowed  the 
plaintiff  to  alight  from  the  car  before  it  started  on  its  course, 
and  this  involved  a  consideration  of  all  the  circumstances  of 
the  case ;  but  if  it  was  ascertained  that  sufficient  time  had 
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been  given  for  that  purpose,  that  he  did  not  use  it,  but  re- 
mained upon  the  car  until  it  was  in  motion,  and  then  jumped 
from  it  and  was  injured,  the  jury  should  have  been  instructed 
that  his  own  negligence  caused  the  injury  and  prevented  a 
recovery.  This  was  the  instruction  the  defendant's  second 
point  sought,  but  failed  to  obtain.  A  sufficient  time  in  such 
cases,  means  time  to  alight  safely,  in  the  use  of  reasonable 
diligence  and  care,  and  has  regard  to  all  the  circumstances 
which  affect  the  act  of  getting  off  a  train.  The  third  specifi- 
cation of  error  is  sustained. 

We  cannot  say  that  it  was  error  to  receive  the  declaration 
made  by  the  plaintiflF  immediately  after  the  train  passed, 
while  he  lay  on  the  platform  where  he  fell.  It  was,  under 
the  authorities,  a  part  of  the  res  gestae,  Tompkins  v.  Salt- 
marsh,  14  Serg.  &  R.  275  ;  Elkins  v,  McKean,  79  Pa.  St.  493. 
It  differs  from  the  declaration  which  was  rejected  in  Ogden 
V.  Pennsylvania  R.  Co.,  23  W.  N.  C.  (Pa.)  191,  as  that  was 
made  after  the  removal  of  the  injured  party  from  the  place 
where  he  was  found.  In  this  case  it  was  made  while  the 
party  was  lying  where  he  fell,  and  an  instant  after  his  fall 
The  first  specification  of  error  is  not  sustained.  Judgment 
reversed,  and  venire  facias  denovo  awarded. 

Passengert— Reasonable  Time  To  Alight  From  Train. — See  Covineton  v. 
Western  &  A.  R.  Co.  (Ga,),  34  Am.  &  Eng.  R.  Cas.  469 ;  Raben  v.  Central 
Iowa  R.  Co.  (Iowa),  33  Id,  520,  note  523;  Pennsylvania  R.  Co.  v,  Peters 
(Pa.),  30  Id,6cy7\  Strand  v,  Chicago  &  W.  M.  R.  Co.  (Mich.),  28  Id.  213; 
Nichols  V.  Dubuque  &  D.  R.  Co.  (Iowa),  27  Id.  183;  Hannibal  &  St.  J.  R. 
Co.  V.  Clotworthy  (Mo.),  21  Id.  371 ;  Edgar  v.  Northern  R.  Co.  (Ont.),  16 
Id,  347,  note  350 ;  Swigert  v.  Hannibal  &  St.  J.  R.  (3a,  9  Id.  322 ;  Jewell  v. 
Chicago,  St.  P.  &  M.  K.  Co.  (Wis.),  6  Id.  379 ;  Straus  v.  Kansas  City,  St. 
J.  &  C!  B.  R.  Co.  (Mo.),  6  Id.  384;  notes  39  Id.  452,  37  Id.  85, 18  Id.  i88. 


Louisville  &  Nashville  R»  Co. 

V. 

Crunk. 

(119  Ind.  542.) 

Personal  Injuriet— Pleading— Motion  to  Make  More  Speeifie.— Where  the 
plaintiff  sues  to  recover  damages  by  reason  of  the  neffli&^ence  of  the  de- 
fendant in  suddenly  accelerating  the  speed  of  a  train  whilst  he  was  alight- 
ing from  it,  a  motion  to  require  the  plaintiff  to  make  the  complaint  more 
specific  by  stating  what  agent  or  employe  of  the  defendant  caused  the  mo- 
tion of  the  train  to  be  accelerated  and  what  acts  of  such  agent  caused  the 
accelerated  motion,  is  properly  refused,  such  facts  being  peculiarly  within 
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^^e  ^^^^ndant's  knowledge,  and  the  pleading  being  construed  in  view'  of 

^.^^^^cral  knowledge  01  the  manner  of  runnij^r  trains. 

£^^!|^^^peciai  Findings  and  General  Verdict — Inconsitteney. — The  spe- 

p/A  ^l^ings  in  an  action  for  injuries  sustained  whilst  leaving  a  train,  showed 

^C^^        plaintiff,  who  was  rightfully  upon  it,  got  on  the  lower  step  of  the 

i^^  ^f  *^  ^^^  ^^^  purpose  of  alighting  when  the  train  was  moving  at  the 

1?  v^^^^"'"  ^"^  ^  ^^^  miles  an  hour.    The  jury  also  found  specially  that 

HX  ^^  the  conductor  nor  engineer  in  charge  of  the  train  knew  that  plaint- 

l>    Ih  ^"-^^  steps  of  the  car  or  that  he  proposed  leaving  it,  or  that  he 

q^l  >      ^^^  *^  ^^  alighting  at  the  time  when  he  attempted  to  leave  it. 

\  P*  that  as  the  si)ecial  findings  showed  that  the  conductor  knew  the 

pil&ailtiff  was  on  the  train  but  did  not  know  he  was  in  the  act  of  alighting 

when  he  made  the  attempt  to  leave  it,  there  was  no  such  conflict  between 

the  special  findings  and  a  general  verdict  for  the  plaintiff  as  required  the 

latter  to  be  set  aside. 

Personal  Injuries — Duty  to  Person  Assisting  Sick  Passenger. — If  a  railroad 
company  agrees  to  receive  upon  its  train  a  passenger  who  is  so  sick  and 
feeble  as  to  render  it  necessary  for  him  to  be  carried  into  the  car,  and  the 
conductor  had  knowledge  of  the  fact  that  a  person  entered  the  car  as  an 
assistant  in  carrying  the  passenger  into  it,  the  company  owes  such  person 
the  same  duty,  while  he  is  rendering  assistance  to  the  passenger  and  while 
he  is  leaving  the  car,  that  it  owes  to  any  of  its  passengers  for  hire. 

Same — Reasonable  Opportunity  to  Leave  Train. — If  a  person  rightfully 
enters  a  car  to  assist  in  carrying  a  sick  passenger,  and  the  conductor  knows 
•or  ought  to  have  known  that  such  person  had  entered  the  car,  it  is  the 
duty  of  the  railroad  company  to  cause  the  car  to  remain  stationary  such 
length  of  time  as  is  reasonably  sufficient  to  enable  the  assistant  to  leave 
the  car  while  it  is  standing ;  and  if  the  train  is  started  before  a  reasonable 
time  has  elapsed,  and  the  assistant  attempts  to  leave  the  car  while  in  mo- 
tion but  while  the  motion  was  slow  and  a  person  of  ordinary  caution  and 
pnidence  would  apprehend  no  danger  in  leaving,  and  if,  when  he  was  in 
the  act  of  stepping  from  the  car  to  the  station  platform,  the  motion  of  the 
train  is  suddenly  increased  by  the  fault  or  negligence  of  the  company's 
employes  and  such  person  is  thereby  thrown  down  and  injured,  he  is  en- 
titled to  recover. 

Same— Contributory  Negligence — Leaving  Moving  Train. — An  attempt  to 
voluntarily  leave  a  moving  train  is  not  negligence  p^  se. 

Appeal  from  Circuit  Court,  Vanderburgh  Count j. 
Action  for  damages.    Defendant  appeals  from  a  judgment 
for  the  plaintiflF. 
Shackleford  &  Vance  and  W.  J,  Wood  for  appellant. 
A.  P.  Hoveyy  G.  V,  Menzies  and  William  Louden  for  appellee. 

Olds,  J.— This  is  an  action  by  the  appellee  against  the  ap- 
pellant for  damages  resulting  from  injuries  to  the  appellee  by 
reason  of  the  negligence  of  appellant's  employes  in 
failing  to  stop  a  passenger  train  at  a  railway  sta-  ^""^ '  * 
tion  a  sufficient  length  of  time  to  allow  appellee  to  get  off  in 
safety,  and  in  suddenly  accelerating  the  speed  of  the  train 
when  appellee  was  in  the  act  of  stepping  off.  As  some  ques- 
tion is  made  as  to  the  negligence  charged  in  the  complaint, 
we  state  the  principal  comments,  which  are  as  follows :  "That 
tile  defendant  before  and  at  the  time  of  the  grievances  com- 
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plained  of  :«ras,  and  now  is,  the  owner  of  a  railroad  known  as 
the  *  Louisville  &  Nashville  Railroad/  running  from  the  city 
of  Evansville,  Ind.,  by  and  through  the  city  of  Mt.  Vernon, 
Ind.,  and  other  cities  and  towns,  to  the  city  of  St.  Louis  in 
the  state  of  Missouri,  and  with  their  locomotive  engines  and 
trains  of  cars  moved  and  propelled  by  steam,  were  at  said 
time  engaged  in  carrying  ana  conveying  passengers  over 
said  railroad  for  hire ;  and  said  defendant,  on  the  13th  day  of 
December,  1885,  agreed  and  undertook  for  hire  to  carry  over 
their  said  railroad  as  a  passenger  one  George  Naas,  from  said 
city  of  Mt.  Vernon  to  said  city  of  St.  Louis ;  that  said  Naas 
was  at  said  time  from  long  protracted  sickness  so  weak  and 
infirm  in  body  as  to  be  unable  to  rise  from  his  bed  without 
assistance,  of  which  sickness  and  infirmity  of  the  said  Naas 
the  defendant  at  the  time  aforesaid  had  due  notice  ;  that  by 
reason  of  said  infirm  and  feeble  condition  of  said  Naas  it  was 
at  said  time  necessary  for  him  to  be  carried  from  the  station 
of  the  defendant  at  Mt.  Vernon,  and  placed  upon  the  cars  of 
the  defendant  for  the  purpose  of  commencing  said  journey* to 
St.  Louis ;  that  the  plaintiflF,  with  other  .friends  of  said  Nass, 
undertook  to  assist  m  carrying  said  Nass  at  said  time  from 
the  station  of  the  defendant  at  Mt.  Vernon,  and  to  place  him 
upon  their  cars  at  the  time  ready  for  the  reception  of  pas- 
sengers at  said  place,  the  defendant  at  the  time  agreeing  with 
and  promising  said  Naas — of  which  agreement  and  promise 
the  plaintiff  had  knowledge  before  he  took  upon  himself  said 
charge  and  burden  aforesaid — that  the  defendant  would  stop 
its  locomotive  engine  and  cars  at  said  station  a  sufficient 
length  of  time,  not  only  to  permit  the  said  Naas  to  be  carried 
aboard  the  said  cars  by  the  plaintiff  and  other  friends  of  said 
Naas,  but  also  a  further  time  sufficient  for  the  plaintiflF  and 
other  assistants  to  leave  the  cars  in  safety  ;  that  upon  the  ar- 
rival of  said  defendant's  train  of  passengers  cars  at  their  sta- 
tion at  Mount  Vernon  on  said  day,  none  of  the  defendant's 
servants,  agents,  or  employes  aided  or  offered  to  aid  in  car» 
rying  said  Naas  on  board  of  the  said  defendant's  cars,  and 
thereupon  this  plaintiff,  with  the  assistance  of  two  other 
friends  of  said  Naas,  relying  upon  said  promise  and  agree- 
ment of  said  defendant  so  made  with  saia  Naas,  and  by  him 
theretofore  communicated  to  plaintiff,  forthwith  proceeded, 
in  the  presence  and  view  of  the  defendant's  agents  and  ser- 
vants who  had  charge  and  control  of  said  train,  to  carry,  and 
did  with  the  utmost  dispatch  carry,  said  Naas  from  said  sta^ 
tion,  and  place  him  upon  one  of  the  cars  of  the  defendant,  to 
be  by  the  defendant  carried  as  a  passenger  over  their  said 
railroad  to  said  city  of  St.  Louis,  in  pursuance  of  their  agree- 
ment ;  that  upon  placing  said  Naas  on  board  of  said  car  the 
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plaintiff  and  said  other  assistants  immediately  thereafter  pro- 
ceeded to  leave  said  cars  without  delay  ;  that  the  defenaant 
caused  their  said  locomotive  engine  and  train  of  cars  to  be 
slowly  moved  forward  at  the  instant  the  plaintiff  and  the 
other  assistants  began  leaving  said  car ;  that  said  other  as- 
sistants stepped  from  said  car  upon  defendant's  platform  at 
said  station  while  said  cars  were  slowly  moving  forward  as 
aforesaid,  without  difficulty,  and  without  injury  ;  that  he  (the 
said  plaintiff)  was  following  so  closely  behind  said  other  as-' 
sistants  when  they  so  stepped  off  that  he  could  easily  have 
laid  his  hand  upon  them,  and  was  making  reasonable  haste 
in  getting  off  said  car,  as  the  defendant  then  and  there  well 
knew,  but  at  the  instant  he  was  in  the  act  of  stepping  off  the 
lower  step  of  the  platform  of  said  car  upon  the  platform  of 
said  station  the  defendant  negligently  ana  wrongtully  caused 
the  motion  of  said  car  to  be  suddenly  and  greatly  accelerated, 
by  reason  whereof  the  plaintiff  was,  without  any  fault  or  neg- 
ligence on  his  part,  thrown  violently  upon  and  from  the  plat- 
form of  said  station  and  upon  the.  track  of  the  defendant's 
railroad,  and  the  said  cars  of  the  defendant,  without  any 
fault  or  negligence  on  his  part,  ran  upon  and  over  his  right 
foot  and  ankle,  crushing  the  bones  thereof  to  such  an  extent 
as  that  four  of  his  toes  liad  to  be  amputated."  Then  follow 
further  allegations  as  to  the  nature  and  extent  of  the  injury. 
There  was  a  demurrer  filed  to  the  complaint,  and  overruled, 
and  the  ruling  assigned  as  error,  but  it  is  not  discussed  by 
counsel,  and  is  therefore  waived. 

The  appellant  filed  a  motion  to  require  the  appellee  to  make 
the  comprint  more  specific  by  stating  and  showing  what  agent 
or  employe  of  the  defendant  caused  the  motion 
of  the  cars  to  be  suddenly  and  greatly  accelerated,  ■•**•■  *• 
and  what  acts  of  such  agent  caused  the  motion  of  pi^a/»ow 
the  cars  to  be  suddenly  and  greatly  accelerated.  spMiiie. 
Also  that  he  be  required  to  show  how  or  in  what 
respect  such  acts  01  said  agents  were  negligent  and  wrongful. 
This  motion  was  overruled,  and  is  complained  of  as  error. 
This  motion  was  properly  overruled.     The  pleading  must  be 
construed  with  the  light  and  knowledge  possessed  by  man- 
kind of  the  manner  and  by  whom  passenger  trains  are  run 
and  operated,  and  the  allegations  01  the  complaint  are  to  be 
treated  as  relating  to  and  meaning  the  employes  and  agents 
of  the  defendant  running  and  operating  the  train  of  cars,  and 
was  sufficiently  certain  and  specific.     Furthermore,  the  plaint- 
iff is  not  bound  to  plead  facts  which  are  peculiarly  within  the 
knowledge  of  the  defendant. 

The  appellant  moved  for  judgment  in  its  favor  on  the  spe- 
cial findings,  notwithstanding  tne  general  verdict    This  mo- 

41  A.  &  £.  R.  Gas.— II 
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tion  was  overruled,  and  the  ruling  assigned  as  error.     The 
answers  to  interrogatories  showed  the  following 
Set*"!^''     facts :  That  the  plaintiff  went  upon  the  train  to  as- 
cui  Iu4tiifr    sist  Naas,  at  the  request  of  the  family ;   that  the 
train  was  in  motion  before  plaintiff  left  the  car  in 
which  Naas  was  seated,  and  when  he  was  upon  the  platform 
and  step  for  the  purpose  of  leaving  the  train,  and  that  plaint- 
iff knew  it  was  in  motion ;  that  the  train  was  moving  at  the 
rate  of  four  and  one-half  miles  an  hour  when  plaintiff  got  on 
the  lower  step  for  the  purpose  of  alighting  from  the  train. 
The  answers  to  the  fourth  and  fifth  interrogatories  are  con- 
flicting.     The  fourth  interrogatory  and  answer  are  to  the  ef- 
fect that  neither  the  conductor  nor  engineer  in  charge  of  the 
train  and  engine  knew  that  plaintiff  was  on  the  steps  of  the 
car,  or  that  he  proposed  leaving  the  train,  or  that  he  was  in 
the  act  of  alighting  from  the  train  at  the  time  he  did  attempt 
to  leave  it.    Interrogatory  five  and  answer  are  to  the  effect 
that  the  conductor  knew  the  plaintiff  was  on  the  train  when 
it  started,  and  that  he  proposed  to  leave  the  train  before  he 
hkd  left  it.    This  leaves  the  interrogatories  showing  this  state 
of  facts,  viz :  That  plaintiff  went  upon  the  train  to  tielp  Naas 
at  the  request  of  Naas'  family ;  that  the  train  was  in  motion 
before  he  left  the  car,  and  continued  in  motion  until  plaintiff 
got  on  the  step  for  the  purpose  of  leaving,  and  that  he  knew 
the  train  was  in  motion ;  tnat  when  he  was  upon  the  lower 
step  for  the  purpose  of  alighting  from  the  train,  the  train  was 
moving  at  the  rate  of  four  and  one-half  miles  an  hour,  and 
that  the  conductor  knew  plaintiff  was  on  the  train,  but  did 
not  know  he  was  ^pon  the  steps  of  the  car,  or  was  in  the  act 
of  alighting  when  he  made  the  attempt  to  leave  the  train. 
The  answers  to  interrogatories  did  not  entitle  the  appellant 
to  judgment.     It  is  only  where  there  is  a  direct  conflict  be- 
tween the  general  verdict  and  the  interrogatories  and  an- 
swers  thereto,  and  where  the  facts  found  by  the  answers  to 
the  interrogatories  entitle  the  party  in  whose  favor  they  are 
to  a  judgment,  that  a  motion  for  judgment  on  the  answers  to 
interrogatories,  notwithstanding  the  general  verdict,  will  be 
sustained.     McClure  v,  McClure,  74  Ind.  108  ;  Grand  Rapids 
&  I.  R.  Co.  V.  McAnnally,  98  Ind.  412.     In  the  case  of  Balti- 
more &  O.  &  C.  R.  Co.  V,  Kowan,  104  Ind..88-96,  23  Am.  &  Eng. 
R.  Cas.  390,  it  is  held  that  all  reasonable  presumptions  are  in- 
dulged  in  favor  of  the  general  verdict,  while  notning  will  be 
presumed  in  favor  of  tne  special  findings.     Under  these  well 
settled  principles,  which  have  been  universally  adhered  to  by 
this  court,  there  was  no  error  in  overruling  appellant's  motion 
for  judgment  on  the  answers  to  interrogatories,  notwithstand- 
ing the  general  verdict.     All  the  facts  established  by  the  an- 
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Pe^i  *"^  to  the  interrogatories  might  be  true,  and  yet  the  ap- 
j  ^^^^  entitled  to  recover. 

Ij^^^i^  insisted  by  counsel  for  appellant  that  the  answers  to 
^^^  Rogatories  snow  that  the  train  of  defendant  was  in  mo- 
th^^^^^K)re  the  plaintiff  left  the  car  in  which  said 
.      ^    was  seated,  and  when  the  plaintifif  came  upon  i**^»»  ■o^- 
^i^^^Xatform  of  said  car,  and  when  he  got  on  the  ^*t^*ii|^ 
^V^  of  said  car  for  the  purpose  of  leaving  it,  as  B«gii«cMee. 
X^^  known  to  him,  and  that  when  plaintiff  reached 
the  lower  step  for  the  purpose  of  alighting  from  the  train,  it 
was  moving  at  a  speed  of  lour  and  one-hdf  miles  per  hour, 
and  that  the  law  is  that  when  a  railroad  station  has  been  an- 
nounced,  and  the  train  has  been  stopped,  that  is  an  invitation 
to  passengers  to  alight,  and  an  implied  promise  and  an  obli- 
gation  that  the  stop  shall  be  long  enough  to  give  all  passen- 
gers a  reasonable  time  to  leave  tne  train  in  safety  ;  but  after 
the  train  has  started  from  the  station,  and  especially  when  it 
has  attained  a  speed  which  proclaims  to  every  one  that  the 
movement  is  final,  there  is  no  longer  an  invitation  to  any  one 
to  leave  the  train,  and  one  who  thus  attempts  to  leave  it  does 
so  without  the  invitation  or  consent  of  the  railroad  company 
and  2ft  his  own  risk.    That  the  effect  of  the  finding  in  this 
case  was  that  the  train  had  acquired  such  speed  at  the  time 
the  appellee  alighted  as  to  proclaim  to  every  one  that  the 
movement  wasnnal,  and  that  the  alighting  under  such  cir- 
cumstances is  conclusive  presumption  of  contributory  negli- 
gence, and  the  appellee  cannot  recover :  and  it  was  tne  duty 
of  the  court  to  render  judgment  in  favor  of  appellant.     That 
"when  the  facts  show  the  train  to  have  been  moving  at  the 
rate  of  four  and  one-half  miles  an  hour  when  a  person  alights 
from  the  train,  that  the  court  shall  declare  as  a  matter  of  law 
that  such  act  of  alighting  is  negligence,  and  that  the  person 
cannot  recover,  though  injury  may  have  resulted  to  him  by 
reason  of  the  negligence  of  the  employes  of  the  railroad  com- 
pany.   We  do  not  concur  in  this  theory  of  counsel.   The  fact 
that  a  person  voluntarily  alights  from  a  moving  train  is  not 
a  conclusive  presumption  of  negligence  on  his  part.     The 
rate  of  the  speed  the  train  has  acquired,  the  place,  and  all  the 
circumstances  connected  with  the  alighting,  are  to  be  taken 
into  consideration  in  determining  whether  or  not  the  person 
was  guilty  of  negligence  on  his  part  in  leaving  or  attempting 
to  leave  the  train.     The  degree  of  speed  which  would  of  it- 
self make  the  person  guilty  of  negligence  in  one  case,  and 
under  some  circumstances,  would  not  under  others.     We  do 
not  mean  to  say  that  the  court  would  not  hold  that  a  person 
who  voluntary  left  a  passenger  train  when  in  full  speed  was 
\  not  guilty  of  negligence,  and  that  such  act  alone  would  be 

■ 
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construed  to  constitute  such  contributory  negligence  as  that 
he  could  not  recover  for  injuries  received  ;  but,  like  crossing 
the  railroad  track,  while  it  might  be  negligence  to  attempt 
to  cross  the  track  with  horses  and  vehicle  when  the  train  was 
within  a  few  rods,  running  at  high  speed,  it  might  not  be 
when  the  train  was  at  a  much  greater  distance,  and  running 
at  a  less  rate  of  speed,  though  it  was  in  sight.  It  might  be 
negligence  to  attempt  the  crossing  of  a  track  with  horses  and 
vehicle  when  it  would  not  be  to  do  so  on  foot.  So,  too,  what 
one  in  the  full  vigor  of  manhood  might  do  with  perfect  safe- 
ty might  be  hazardous  for  one  who  is  decrepit  with  age,  or 
in  an  enfeebled  condition.  Whether  alighting  from  a  moving 
train  constitutes  negligence  or  not  is  a  fact  to  be  determined 
by  the  jury  trying  the  cause,  taking  into  consideration  all 
the  circumstances  in  connection  with  the  alighting.  In  this 
case,  the  passenger,  Naas,  being  in  an  enfeebled  condition, 
requiring  the  assistance  of  others  to  carry  him  upon  the  train 
and  place  him  in  a  seat ;  the  defendant's  employes,  having 
knowledge  of  his  condition,  and  observing  others  carrying 
him  into  the  car,  owed  an  obligation  to  those  assisting  and 
carrying  him  into  the  car  to  aUow  the  train  to  remain  stand- 
ing a  sufficient  time  to  allow  them  a  reasonable  opportunity 
to  leave  the  train  ;  and  to  those  whose  assistance  was  neces- 
sary, and  whose  services  in  that  behalf  were  accepted  by  the 
passenger,  Naas,  the  company  owed  the  same  duty  in  allow- 
ing them  a  reasonable  time  to  leave  the  train  as  it  would  had 
they  been  passengers  upon  the  train,  though  they  voluntarily 
offered  their  services.  In  the  case  of  Evansville  &  C.  R.  Co. 
V.  Duncan,  28  Ind.  441,  at  page  447,  the  court,  in  speaking  of 
a  person  leaving  a  train  wnile  in  motion,  says :  *'  If  the  leap 
was  made  under  such  circumstances  that  a  person  of  ordinary 
caution  and  care  would  not  have  apprehended  danger  there- 
from, then  it  was  not  such  an  act  of  carelessness  as  would 
relieve  the  defendant  from  the  responsibility  otherwise  rest- 
ing upon  it ;"  and  this  statement  of  the  law  by  the  court  is 
qnoted  and  approved  in  the  case  of  Jeffersonville,  M.  &  I.  R. 
Co.  V.  Hendricks,  41  Ind.  48.  In  the  case  of  Ohio  &  M.  R. 
Co.  V.  Collarn,  73  Ind.  261,  5  Am.  &  Eng.  R.  Cas.  554,  the 
court  states  the  rule  as  to  when  the  question  of  negligence 
should  be  submitted  to  a  jury.  See,  also,  Pennsylvania  Co. 
V.  Long,  94  Ind.  250,  15  Am.  &  Eng.  R.  Cas.  345  ;  Town  of 
Albion  V,  Hetrick,  90  Ind.  545. 

The  first  cause  for  new  trial  assigned  was  the  giving  by 
the  court,  at  the  request  of  the  plaintiff,  instructions  i,  2,  3, 
and  5.  We  set  out  some  of  the  instructions.  No.  1  is  as  foU 
lows :  "  If  you  believe  from  the  evidence  that  at  the  time  men- 
tioned in  the  complaint  the  defendant,  for  hire,  agreed  to  re- 
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•ceive,  and  did  receive,  on  board  its  train  of  cars  at  its  passen- 
ger station,  at  Mt-  Vernon,  Ind.,  one  George  Naas 
as  a  passenger,  and  that  the  defendant  had  knowl-  o*M»»t«o«of 
edge  that  said  Naas  was  at  the  time  so  sick  and  fee-  2n*Md«ttM 
ble  as  to  render  it  necessary  for  him  to  be  carried  wtm^m^n, 
into  defendant's  car,  and  the  conductor  of  said 
train  then  present  had  knowledge  or  had  reasonable  grounds 
to  believe  that  the  plaintifif  entered  said  car  as  an  assistant  in 
carrying  said  Naas  therein,  and  in  seating^  said  Naas  in  said 
car,  then  you  may  find  that  the  plaintiff  rightfully  entered 
said  car,  and  that  the  defendant  owed  the  plaintiff  the  same 
duties,  while  he  was  rendering  said  assistance  to  said  Naas, 
and  while  he  was  leaving  said  car,  that  it  would  owe  to  any 
of  its  passengers  for  hire."  This  instruction  was  proper. 
The  defendant,  in  contracting  to  carry  the  passenger,  Naas, 
in  his  sick  and  enfeebled  condition,  contracted  an  obligation 
which  could  only  be  carried  out  by  Naas  being  carried  upon 
the  train  and  seated  in  the  car.  By  thus  contracting^  to  carry 
Naas  as  a  passenger  it  took  upon  itself  the  obligation  of  al- 
lowing him  assistants  to  place  him  upon  the  tram,  and  seat 
him  in  the  car,  and  the  compensation  received  by  the  defend- 
ant for  conveying  Naas  from  Mt.  Vernon  to  his  destination 
included  as  well  the  right  to  have  assistants  place  him  in  the 
car  as  the  carrying  him  after  being  so  placed  in  the  car,  and 
the  defendant  owed  the  same  obligation  to  his  assistants 
while  necessarily  entering  and  leaving  the  car  with  Naas  as 
it  owed  to  Naas  himself.  Instruction  No.  2  states  the  legal 
obligation  of  carriers  of  passengers  for  hire,  and  is  not  erro- 
neous, in  connection  with  the  other  instructions.  Instruction 
No.  3:  "If  you  find  from  the  evidence  in  this  case,  and  un- 
der the  instructions  I  have  given  you,  that  the  plaintiff  right- 
fully entered  the  car  at  its  station  at  Mt.  Vernon  as  an  assist- 
ant in  carrying  said  Naas  into  said  car,  and  the  conductor  of 
the  train  of  which  said  car  was  a  portion,  knew  or  ought  to 
have  known  at  the  time  that  the  plaintiff  had  in  the  capacity 
of  such  assistant,  entered  said  car,  then  j'ou  should  find  that 
it  was  the  duty  of  the  defendant  to  cause  said  car  to  remain 
stationary  at  said  station  such  a  length  of  time  as  would,  in 
your  judgment,  under  all  the  circumstances  proved,  be  suffi- 
cient to  enable  the  plaintiff  to  leave  the  car  while  it  was  thus 
standing ;  and  if  you  find  that  the  train  was  started  by  de- 
fendant before  such  reasonable  time  had  elapsed,  and  that 
the  plaintiff  attempted  to  leave  the  car  while  m  motion,  but 
while  the  motion  thereof  was  yet  slow,  that  a  person  of  ordi- 
nary caution  and  prudence  would  apprehend  no  danger  in 
stepping  therefrom,  and  that  when  the  plaintiff  was  in  the  act 
of  stepping  from  the  steps  of  the  car  platform  to  the  station 
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platform,  if  you  should  so  find  the  motion  of  the  train  was 
suddenlj^  increased  by  the  fault  or  negligence  of  the  employes 
of  said  road,  and  that  by  reason  of  such  sudden  increase  of 
speed  the  plaintiff  was  thrown  onto  the  track  of  the  defend- 
ant and  received  the  injury  complained  of,  you  will  find  for 
the  plaintiff,  unless  you  further  find  that  he  was  guilty  of 
want  of  ordinary  care  and  prudence,  which  directly  contrib- 
uted to  produce  the  injury."  This  was  a  proper  instruction,, 
and  is  applicable  to  the  issues  in  the  case.  The  complaint 
alleges  the  contract  to  carry  Naas  in  his  sick  and  enfeebled 
condition,  the  necessity  of  assistants,  and  knowledge  of  such 
facts  on  the  part  of  the  defendant ;  that  the  plaintiff  entered 
the  car  as  an  assistant  of  Naas  ;  and  it  fairly  appears  that  the 
train  failed  to  remain  standing  a  sufficient  time  for  the  plaint- 
iff and  other  assistants  to  leave  the  car,  and  that  it  moved 
slowly  as  plaintiff  was  leaving  the  car,  so  that  he  could  have 
alighted  in  safety  had  it  not  been  for  the  fact  that  when  he 
was  upon  the  step,  in  the  act  of  alighting,  there  was  a  sudden 
acceleration  of  speed,  caused  by  the  negligence  of  the  em- 
ployes of  defenclant  operating  and  running  the  train,  by  rea- 
son of  which  plaintiff  was  thrown  violently  upon  and  from 
the  platform  and  upon  the  track,  and  run  over,  without  fault 
on  nis  part;  and  this  instruction  is  based  upon  the  same 
theory, — that  if  the  plaintiff  rightfully  entered  upon  the  car 
as  an  assistant  of  Naas,  and  the  conductor  knew  it,  or  had 
reason  to  know  it,  that  he  should  have  allowed  the  train  to 
remain  stationary  a  sufficient  length  of  tim«  ior  plaintiff  to 
have  left  the  tram,  and  if  he  failed  to  do  so,  and  started  the 
train  slowly,  and  continued  to  run  so  slowly  that  a  person  oi 
ordinary  prudence  and  caution  would  have  apprehended  no 
danger  in  stepping  therefrom,  and  while  the  car  was  thus 
moving,  and  the  plaintiff  was  in  the  act  of  stepping  off  onto 
the  platform  of  the  depot,  the  employes,  carelessly  and  negli- 
gently, suddenly  accelerated  the  speed  of  the  car,  and  by 
reason  of  such  sudden  increase*  of  speed  plaintiff  was  thrown 
onto  the  track  of  the  defendant,  and  received  the  injury  com- 
plained of,  defendant  would  be  liable,  unless  the  lack  of  or- 
dinary care  or  prudence  of  plaintiff  directly  contributed  to 
the  injury.  The  fifth  instruction  states  the  law  properly  as 
to  the  amount  of  recovery  in  the  event  the  jury  lind  for  the 
plaintiff,  and  is  not  erroneous. 

The  next  error  assigned  is  the  refusal  of  the  court  to  give 
instructions  i,  2,  and  8,  requested  by  the  defendant.  They 
all  proceed  upon  the  theory  that  if  the  plaintiff  knew  the 
train  was  in  motion,  and,  to  avoid  being  carried  from  Mt. 
Vernon,  attempted  to  leave  the  train,  and  such  attempt  caused 
or  contributea  to  the  injury,  he  had  no  right  to  recover. 
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We  cannot  adhere  to  the  doctrine  that  the  attempt  to  volun- 
tarily leave  a  moving  train,  regardless  of  the  speed 
and   circumstances  under  which  the  attempt   is  i**^>»«  «•▼• 
made,  is  negligence  per  se^  and,  if  injury  occurs  in  IJ^^**JJ** 
alighting  by  reason  of  the  negligence  of  the  em-  U^,e. 
ployes  of  the  railroad  company,  that  there  can  be  no 
recovery.     Though  that  cfoctrine  has  been  held  in  some  cases,, 
yet  it  is  in  opposition  to  the  decisions  of  this  court  heretofore 
cited,  and  we  think  against  the  best  considered  cases  of  other 
states.     In  the  case olNew  York, P. &  N.  R. Co. v. Coulbourn, 
69  Md.  360,  the  court  says :  **  The  court  rejected  the  defend- 
ant's fourth  prayer,  and  in  so  doing  we  think  it  committed  no 
error.     By  tnat  prayer  the  court  was  asked  to  instruct  the 
jury  that  if  they  should  find  that  the  car  was  moving  at  least 
at  the  rate  of  five  miles  an  hour  at  the  time   the   plaintiff 
jumped  therefrom,  then  such  act  of  the  plaintiff  was  negli- 
gence on  his  part,  and  their  verdict  should  be  for  the  defend- 
ant.   This  prayer  excluded  from  consideration  all  the  facts 
and  circumstances  of  the  case  under  which  the  plaintiff  acted, 
except  the  single  fact  that  he  jumped  from  the  car  when  it 
was  moving  at  the  rate  of  five  miles  per  hour ;  and,  if  the 
jury  should  find  that  fact,  then  the  court  was  asked  to  say^ 
as  matter  of  law,  there  was  such  negligence  on  the  part  of 
the  plaintiff  as  would  preclude  his  tight  to  recover,  without 
regard  to  the  other  facts  of  the  case ;  but,  in  our  opinion,  all 
the  facts  and  circumstances  of  the  case  were  properly  left  to 
the  consideration  of  the  jury,  and  it  was  for  them  to  deter- 
mine as  matter  of  fact  whether  the  plaintiff  in  jumping  from 
the  car  acted  as  a  reasonably  cautious  man  would  do  under 
like  circumstances."     Cumberland  Val.  R.  Co.  v.  Maugans,  61 
Md.  53, 18  Am.  &  Eng.  R.  Cas.  182  ;  Filer  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  47;  Pennsylvania  R.  Co.  v,  Kilgore,  32  Pa. 
St.  292  ;  Clemens  v.  Hannibal  &  St.  J.  R.  Co.,  53   Mo.  366 ; 
Delamatyr  v.  Milwaukee  &  P.  C.  R.  Co.,  24  Wis.  578  ;  Strauss 
V,  Kansas.  City,  St.  J.  &  C.  B.  R.  Co.,  75  Mo.  185, 6  Am.  &  Eng. 
R.  Cas.  384. 

It  is  proper  to  consider  the  further  question  as  to  whether 
there  was  evidence  to  support  the  verdict  of  the  jury,  and 
whether  the  charges  given  by  the  court  were  ap- 
plicable to  the  evidence.     We  have  examined  the  ^■JJ'^**'"]^*^ 
evidence.     There   was  evidence  from   which  the  rtni^oM. 
jury  miffht  have  reasonably  found  that  Naas  was 
sick  ana  in  such  a  feeble  condition  as  to  require  assistants  to 
carry  him  on  board  the  cars ;  that  defendant's  employes  had 
knowledge  of  his  condition  at  the  time  of  selling  him  a  ticket 
and  contracting  to  carry  him,  and  that  the  conductor  was 
notified  and  saw  the  assistants  carrying  him  to  the  cars,  and 
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was  directed  by  the  a^ent  to  give  plenty  of  time  ;  that  no 
time  was  given  the  assistants  to  leave  the  train ;  that  the  train 
was  in  motion  by  the  time  Naas  was  seated  ;  that  the  train 
moved  slowly  until  plaintiff  was  on  the  steps  and  in  the  act 
of  stepping  from  the  train,  when  the  speed  was  suddenly  in- 
creased, bome  witnesses  describe  it  as  moving  with  a  lunge ; 
others,  with  a  sudden  motion ;  others,  that  it  started  sudden- 
ly, and  that  the  other  assistant,  just  in  front  of  plaintiff,  landed 
safely  ;  and  it  may  have  been  fairly  found  that  the  suddenly 
increased  motion  of  the  car  threw  the  plaintiff  upon  the 
track,  and,  had  it  not  been  for  that,  he  would  have  landed 
safely,  and  that  the  employes  were  guilty  of  negligence  in  so 
movmg  and  running  the  train.  There  is  no  error  in  the  rec- 
ord for  which  the  judgment  should  be  reversed.  Judgment 
affirmed,  with  costs. 

Patseng»r — Reasonable  Time  to  Alig^ht— Neg^ligence. — Plaintiff^  a  passen- 
ger on  a  railroad  train,  sat  near  the  front  door  of  the  car,  and  as  soon  as  the 
tram  stopped  at  his  destination  he  arose  from  his  seat  and  proceeded  to 
leave  the  car  by  the  front  door.  When  he  had  placed  one  foot  on  the  last 
or  lowest  step  and  was  proceeding  to  step  off  the  car  with  the  other  foot 
which  was  on  the  next  step  above,  he  was,  by  a  sudden  jerk  in  starting, 
thrown  to  the  ground  and  one  of  his  feet  was  run  over  and  crushed.  HM, 
that  as  it  was  the  duty  of  the  company  to  give  its  passengers  reasonable 
opportunity  to  leave  its  train  at  the  station,  the  evidence  was  sufficient  to 
sustain  a  verdict  for  the  plaintiff.  McDonald  v.  Long  Island  R.  Co.,  N. 
Y.  Ct.  App.,  Second  Div..  November  26,  1889. 

Injuries  to  Persons  Aultting  Passengers  to  Board  Cars.~A  person  who 
enters  a  car  for  the  purpose  of  assisting  a  passenger  to  obtain  a  seat,  does 
not  sustain  such  a  relation  to  the  company  as  imposes  on  it  anv  extraor- 
dinary care,  and  it  is  not  bound  to  give  him  special  notice  of  the  time  of 
the  departure  of  the  train.  If  the  companjr  exercises  ordinary  care  it  is  all 
that  is  required  of  it.  Coleman  v.  Georgia  R.  &  B.  Co.  (Ga.),  40  Am.  & 
Eng.  R.  Cas.  690;  Lucas  v.  New  Bedford  &  T.  R.  Co.,  6  Gray  (Mass.),  64; 
so  long  as  it  has  no  knowledge  that  such  person  is  aboard  the  train.  Gris- 
wold  V,  Chicago  &  N.  W.  R.  Co.  (Wis.),  23  Am.  &  Eng.  R.  Cas.  463.  But 
in  Doss  V,  Missouri,  K.  &  T.  R.  Co..  59  Mo.  27,  it  was  held  that  a  person 
who  did  not  intend  to  embark  as  a  passenger,  but  who  had  in  charge  a  lady 
and  her  infant  child  who  did  so  embark,  was  entitled  to  have  sufficient 
time  to  escort  the  lady  to  her  seat,  and  that  if  the  time  of  stopping  was  too 
short,  or  if  the  agent  of  the  road  failed  to  give  the  usual  notice  of  the  stop- 
ping of  the  train,  there  was  not  an  exercise  of  such  ordinary  care  as  the 
company  was  bound  to  employ.  If  a  person  boards  the  train  for  such  pur- 
pose and  attempts  to  leave  it  after  it  is  in  motion  and  under  such  circum- 
stances as  necessarily  to  expose  himself  to  the  risk  of  injury,  he  takes  the 
risk  of  alighting  while  the  train  is  in  motion.  Central  R.  &  B.  Co^z/.  Letcher 
(Ala.),  12  Am.  &  Eng.  R.  Cas.  115 ;  Coleman  v,  Georeia  R.  &  B.  Co.  (Ga.). 
40  Id.  690 ;  Keokuk  Packet  Co.^i/.  Henry,  50  111.  264 ;  Lucas  z/.  New  Bedford 
&  T.  R.  Co.,  6  Gray  (Mass.),  64;  Doss  2/.  Missouri,  K.  &  T.  R.  Co.,  59  Mo. 

27. 
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Jones 
Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{Minnesota  Supreme  Courts  December  20,  1889.) 

Passengers — Alighting  from  Moving  Train — Conduetor's  Orders. — It  is  neg- 
ligent and  unwarrantable  conduct  on  the  part  of  a  conductor  in  charge  of 
a  train  to  notify  or  advise  a  passenger  to  leave  the  train  while  in  motion, 
under  circumstances  likely  to  expose  him  to  accident  or  injury. 

Same — Contributory  Negligence — Presumption. — Unless  a  train  is  moving 
very  slowly,  and  the  circumstances  are  especially  favorable,  it  is  prima  facie 
Diligence  for  a  passenger  to  attempt  to  alight  or  jump  from  a  moving 
train.  The  circumstances  m^,  however,  be  such  as  to  render  the  que^ion 
a  proper  one  for  the  jury.  He  may  be  justified,  in  any  particular  case,  in 
relying  upon  the  superior  knowledge  of  the  conductor  as  to  the  speed  and 
movements  of  the  train,  and  other  circumstances,  and  in  following  his  di- 
rections, particularly  when  notified  to  act  promptly,  to  prevent  being  car- 
ried beyond  a  station. 

Appeal  from  District  Court,  Faribault  County. 

Andrew  C.  Dunn^  {H,  H.  Field  of  counsel,)  for  appellant. 

Lovely  &  Morgan j  S.  /.  Abbott y  D.  F.  Morgan  and  W.  /. 
Trask  for  respondent. 

> 

Vanderburgh,  J. — The  plaintiff  purchased  a  ticket  at 
Wells  for  Winnebago  City — ^towns  on  the  line  of  the  defend- 
ant's railway — took  passage  on  a  freight  train,  en-  j. 
tered  the  caboose  in  the  evening,  fell  asleep,  and 
was  asleep  when  the  train  arrived  at  Winnebago  City.  He 
did  not  wake  up  in  time  to  get  off  while  the  train  was  stop- 
ping at  the  latter  place  ;  but,  just  as  it  was  leaving,  the  con- 
ductor came  into  tne  caboose,  and,  according  to  the  plaintiff's 


The  plaintiff  also  testifies  that  he  conducted  him  to  the  plat- 
form, "  urged  "  him,  and  "  seemed  to  be  in  a  hurry  ;"  that  the 
night  was  very  dark ;  that  he  knew  the  train  was  moving,  but, 
he  thought,  very  slow  ;  and  that  he  had  not  been  notified  that 
it  had  passed  Winnebago  City.  The  witness  says,  also,  he 
cannot  remember  whether  the  conductor  helped  him  down 
the  steps,  but  says  he  had  hold  of.  his  arm  ;    but  "  the  train 

fave  a  lurch,  and  he  sort  of  pushed  me,  and  I  went  off."     On 
is  cross  examination  he  says  that  after  they  started  for  the 
rear  end  of  the  car  the  conductor  said  to  him :   "  You  had 
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better  hurry  up,  and  get  off  as  soon  as  you  can ;"  that  wit- 
ness supposed  that  the  train  was  coming  up  to  the  platform 
at  the  station ;  that  he  got  onto  the  rear  step,  and  was  goins^ 
to  get  off  there ;  and,  he  says,  "  the  train  gave  a  lurch,  and  1 
fell  off,  and  he  pushed  me  at  the  same  time."  This  is  the  sub- 
stance of  plaintiff's  version  of  the  matter.  He  is  contradicted 
upon  the  material  points  by  the  conductor,  who  apparently 
gives  a  very  reasonable  and  consistent  account  of  the  trans- 
action, and  one  which  is  essentially  different  from  that  given 
by  the  plaintiff.  But  it  was  for  the  jury  to  determine  these 
matters  of  difference  upon  the  whole  case  as  submitted,  and 
the  trial  court  is  so  far  satisfied  with  the  verdict  that  it  did 
not  deem  a  new  trial  proper,  either  on  the  ground  that  the 
verdict  was  not  justified  by  the  evidence  or  on  the  ground  of 
newly  discovered  evidence.  The  charge  of  the  court  is  not 
returned,  and  must  be  presumed  to  have  fairly  presented  the 
case  to  the  jury.  The  defendant  insists  (i)  that  there  is  no 
proof  of  actionable  negligence  on  its  part ;  (2)  that  the  evi- 
dence clearly  establishes  contributory  negligence ;  and  (3) 
that  a  new  trial  should  have  been  granted  on  the  ground  of 
newly  discovered  evidence. 

1.  Whether,  upon  all  the  evidence,  it  was  considered  by  the 
trial  court  that  the  plaintiff  was  thrust  off,  or  required  to  leave 

the  train  by  the  conductor,  or  whether  he  was  sim- 
LesTiBff  moT-  ply  notifiea  by  the  conductor  to  get  off,  while  the 
coMdMtor'i  train  was  in  motion,  without  bein^  warned  of  the 
orden«  risk  in  doing  so,  we  think  there  is  sufficient  evi- 

dence of  negligence  to  support  the  verdict.  The 
conductor  admits  that  the  train  had  left  the  station,  and  was 
going  8  to  10  miles  an  hour  at  the  time.  It  might  be  assumed 
that  he  knew  the  circumstances,  and  that  he  would  not  im- 
prudently advise  or  direct  a  passenger  to  jump  off  a  train, 
unless  it  was  safe  to  obey  his  orders ;  and  the  passenger  would 
naturally  rely  upon  his  judgment  to  a  greater  or  less  degree, 
according  to  the  nature  of  the  case.  The  evidence  certainly 
tended  to  show  that  the  language  and  conduct  of  the  con- 
ductor in  this  instance  were  such  as  to  authorize  the  plaintiff 
to  conclude  that  he  had  a  right  to  get  off  the  train,  and  that 
he  could  safely  do  as  he  was  directed.  Bucher  v.  New  York 
C.  &  H.  R.  R.  Co.,  98  N.  Y.  131,  21  Am.  &  Eng.  R.  Cas.  361. 
The  notification  to  leave  the  train  under  the  circumstances, 
if  acted  on,  was  likely  to  expose  plaintiff  to  danger  and  injury; 
and,  if  the  evidence  of  the  latter  was  true,  it  was  reckless  and 
unwarranted  conduct. 

2.  Ordinarily  a  passenger  would  be  held  not  to  be  justified 
in  getting  off  a  train  while  in  motion,  except  at  his  ow^n  risk- 
Unlesss  the  train   is  moving  very  slowly,  and  the   circum- 
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stances  are  especially  favorable,  it  would  be  deemed  prima 
facie  negligence.  It  is  not  necessarily  so,  however; 
and  the  circumstances  presented  by  the  record  ^""^1^* 
were  sach,  in  this  case,  as  to  make  the  question  one 
for  the  jury.  He  claims  to  have  been  mistaken  as  to  the  speed 
of  the  train.  He  was  directed  to  make  haste  to  get  off.  He 
might  assume  that  the  conductor  knew  all  about  the  place  and 
the  movements  of  the  train,  and  that  it  would  be  necessary  to- 
obey  orders  to  avoid  being  carried  beyond  his  destination. 
He  was  suddenly  waked  out  of  sleep,  he  says,  and  did  not  un-^ 
derstand  that  the  train  was  moving  rapidly.  These  and  per- 
haps other  circumstances  were  proper  to  be  considered,  and 
were  sufficient,  we  think,  to  Justify  the  trial  court  in  submit- 
ting the  case  to  the  jury.  Filer  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  51 :  Shannon  v.  Boston  &  A.  R.  Co.,  78  Me.  60,  2j 
Am.  &  Eng.  R.  Cas.  511;  Pool  v.  Chicago,  M.  &  St.  P.  R.  Co.,. 
56  Wis.  236,  8  Am.  &  Eng.  R.  Cas.  360. 

3.  The  affidavits  of  several  persons,  whose  evidence,  it  is 
claimed,  can  be  procured  at  another  trial,  show  that  the  ac- 
count of  the  occurrence  given  to  them  by  the 
plaintiff  was  different  from  that  testified  to  by  him  •^*rt*>- 
upon  the  stand.  This  was,  however,  cumulative  evidence  of 
the  same  kind  with  that  introduced  on  the  trial.  It  was  also 
in  part  contradicted,  and  in  part  attempted  to  be  explained,, 
in  the  opposing  affidavits.  The  decision  of  the  trial  courts 
upon  the  record  as  presented,  ought  not  to  be  disturbed  by 
this  court.  Lampsen  z/.  Brander,  28  Minn.  528 ;  Peterson  z/- 
Faust,  30  Minn.  22.    Judgment  affirmed. 

Passenger — Leaving  Moving  Train  by  Conductor's  Orders— Sufficiency  of 
Evidence^ — Plaintiff,  who  was  a  passenger  on  a  freight  train,  received  inju- 
ries by  jumping  from  it  whilst  it  was  in  motion.  He  testified  that  he  trav- 
elled upon  the  rear  platform ;  that  i:he  conductor  took  up  his  ticket  and 
that  as  he  was  approaching  his  destination,  some  person  informed  him  that 
the  train  would  not  stop  at  the  station,  but  that  it  would  slow  up  and  that 
he  must  jump.  His  testimony  did  not  show  that  these  directions  were 
given  by  the  conductor.  The  conductor  and  brakeman  both  testified  that 
no  such  directions  were  given  by  them  ;  that  as  the  train  approached  the 
station  the  usual  signal  to  stop  was  given,  but  that  when  the  conductor 
went  upon  the  platform  of  the  car  to  look  for  plaintiff,  he  found  that  he  had 
left  the  train  before  it  stopped,  and  he  thereupon  signalled  the  train  to  ga 
on.  Held,  that  the  evidence  was  not  sufficient  to  show  that  the  plaintiff 
jumped  from  the  train  whilst  it  was  in  motion  by  the  conductor's  direction, 
and  that  he  could  not  recover.  Herman  z/.  Cfhicago,  M.  &  St.  P.  R.  Co., 
Iowa  Sup.  Ct..  Jan.  29,  1890. 

Same— Exemplary  Damages— Absence  of  Injury. — If,  by  inadvertence,  the 
conductor  fails  to  stop  a  train  at  a  flag  station,  which  is  the  destination  of 
a  passenger,  and  the  passeng^er  jumps  from  the  train  whilst  it  is  in  motion 
but  sustains  no  injury  therefrom,  only  nominal  damages  can  be  recovered  ; 
a  verdict  for  exemplary  damages  cannot  be  sustained.  Kansas  City,  M.  &: 
B.  R.  Co.  V,  Fite,  Miss.  Sup.  Ct.,  Jan.  27,  1890. 
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Walker 

V. 

ViCKSBURG,  SHREVEPORT  &  PACIFIC  R.  CO. 

(Louisiana  Supreme  Courts  October^  1889.) 

Patsengtri — Jumping^  from  Moving  Train — Failure  to  Stop  at  Station.— 

While  it  is  the  duty  of  a  railroad  company  to  stop  its  train  at  the  station 
to  which  it  has  contracted  to  carry  a  passenger,  and  to  land  him  safely  and 
conveniently,  yet  the  fact  that  the  company  neglects  this  duty,  and  its  train 
passes  the  station  without  stopping,  does  not  justify  a  passenger  in  jump- 
ing from  the  moving  train,  unless  expressly  or  impliedly  invited  to  do  so 
by  the  employes  of  Uie  company. 

Same — Contributory  Negligence. — The  plaintiff's  act  in  jumping  from  the 
moving  train  was  purely  voluntary,  uninfluenced  by  any  invitation  expressed 
or  intended  by  the  company's  employes,  and  excused  by  no  impending 
danger  or  necessity  of  any  kind,  except  his  simple  unwillingness  to  be  car- 
ried beyond  his  destination ;  it  was  imprudent  and  dangerous,  and  his  action 
for  resulting  injury  is  barred  by  his  own  contributory  fault. 

Watkins,  J.,  dissenting. 

Appeal  from  District  Court,  Parish  of  Webster, 

Watkins  &  Watkins  for  plaintiff. 

Wise  6r  Herndon  and  F.  P.  Stubbs  for  defendant. 

Fenner,  J. — On  the  i6th  of  October,  1886,  plaintiff  was  a 
passenger  on  defendant's  train,  having  purchased  a  ticket 
^^  from  Bodeau  station  to  Doyline  station.     The  latter 

is  a  flag  station,  at  which  trains  do  not  stop  unless 
they  have  passengers  to  put  off  or  take  on.  If  a  signal  is 
given  from  the  station  that  there  are  passengers  to  get  on,  the 
-engineer  blows  two  whistles  to  signify  intention  to  stop.  If 
there  are  passengers  to  put  off,  the  conductor  notifies  the  en- 
gineer  by  pulling  the  bell  rope,  and  the  engineer,  on  receiving 
such  signal,  blows  two  whistles  to  signify  the  same  intention. 
If  there  are  no  passengers  to  take  on  or  put  off,  only  one 
whistle  is  blown,  and  the  train  does  not  stop,  but  simply 
slackens  speed  to  a  rate  of  eight  or  ten  miles  an  hour  in  pass- 
ing the  station,  to  enable  the  mails  to  be  thrown  on  and  off. 
On  this  occasion  the  train  had  been  compelled  to  come  almost 
to  a  stop  about  200  yards  from  Doyline,  on  account  of  some 
oxen  which  were  on  the  track.  It  then  moved  forward  again, 
and  the  conductor,  knowing  he  had  this  passenger  to  put  off. 
attempted  to  signal  the  engmeer  with  the  bell  rope,  but,  owing 
to  some  tangle  or  disarrangement,  could  not  do  so,  conse- 
quently  the  two  whistles  were  not  blown.  The  conductor, 
the  engineer,  and  the  porter  all  agree  on  this  point,  and  there  is 
no  contradictory  statement.     The  porter  only  calls  out  flag  sta- 
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tions  when  there  are  passengers  to  put  off  and  the  signal  to  stop 
is  blown.  The  plaintiff  testifies  that  the  porter  did  pass  through 
the  car,  and  call  out  Doyline  station,  but  this  the  porter  pos- 
itively denies,  and  considering  the  uncontradicted  testimony 
that  no  signal  to  stop  was  given,  the  fact  is  of  little  import- 
ance.  The  consequence  was  that  the  train  passed  by  the  sta- 
tion,  only  slacking  its  speed,  as  customary,  out  not  stopping. 
The  plaintiff  having  several  times  made  this  same  trip,  and 
knowing  his  station,  went  out  on  the  platform  of  the  car  for 
the  purpose  of  getting  off.  He  went  down  on  the  steps  of  the 
car,  ana,  after  passing  a  little  beyond  the  station  platform^ 
seeing  that  the  car  did  not  stop,  and,  as  he  says,  supposing 
that  it  was  intended  that  he  should  get  off,  and  that  he  could 
do  so  with  safety,  he  stepped  off  whue  the  train  was  moving ; 
and  he  says  that,  as  he  was  in  the  act  of  doing  so,  the  train 
accelerated  its  motion,  giving  a  sudden  jerk,  which  threw  him, 
and  broke  his  ankle,  occasioning  the  injuries  for  which  his 

[)resent  action  in  damages  is  brought.  He  says  that,  just  be- 
ore  he  stepped  off,  some  one  called  to  him,  "  is  not  this  your 
station  ?"  which  acted  in  determining  him  to  step  off ;  but  the 
evidence  leaves  no  doubt  that  the  person  who  asked  the  ques- 
tion was  not  any  employe  of  the  company.  The  conductor 
says  that,  having  failed  to  give  the  signal,  he  went  through 
the  train,  after  passing  the  station,  to  find  plaintiff,  intending 
to  back  the  train  up  to  the  station,  and  put  him  off,  but  failed 
to  find  him,  and  supposed  he  had  gotten  off  when  the  train 
had  stopped  on  account  of  the  oxen  on  the  track. 

Under  these  facts,  the  fault  of  the  company,  in  not  stopping 
its  train,  cannot  be  disputed.     It  was  bound,  under  its  con- 
tract, to  stop,  and  safely  discharge  its  passenger. 
But  did  its  negligent  failure  to  discharge  this  duty  '■«pi*»rro» 
justify  the  plaintiff  in  jumping  off  the  moving  train,  '^i^^"^' 
or  absolve  him  from  the  charge  of  contributory  gtop. 
negligence,  which  under  the  settled  jurisprudence 
of  the  court,  is  a  bar  to  his  recovery  ?     We  consider  the  law 
to  be  settled  by  the  overwhelming  weight  of  authority  that 
while  a  railroad  company  is  bound  to  stop  its  train  at  the  sta- 
tion to  which  it  has  contracted  to  carry  a  passenger,  and  to 
land  him  safely  and  conveniently,  the  fact  that  the  train  is 
about  to  pass  such  a  station  without  stopping  does  not- justify 
the  passenger  in  jumping  off  the  moving  train,  unless  expressly 
or  impliedly  invited  to  do  so  by  the  company. 

A  leading  case  on  the  subject,  which  we  select  from  a  mul- 
titude of  authorities,  not  only  on  account  of  the 
great  lawyer  who  delivered  it,  (Judge  Black,)  but     t^^^ 
also  because  it  has  been  expressly  quoted  and  af- 
firmed by  this  court,  lays  down  the  principle,  in  a  state  of  facts 
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Strikingly  similar  to  those  before  us,  as  follows :  "  The  plaint- 
iff below  was  apassenger  in  defendant's  cars  from  Philadelphia 
to  Morgan's  (Jorner.  The  train  should  have  stopped  at  the 
latter  place,  but  some  defect  in  the  bell  rope  prevented  the 
conductor  from  making  the  proper  signal  to  the  engineer,  who 
therefore  went  past,  though  at  a  speed  somewhat  slackened 
on  account  of  the  switches  which  were  there  to  be  crossed. 
The  plaintiff,  seeing  himself  about  to  be  carried  on,  jumped 
from  the  platform  of  the  car,  and  was  seriously  hurt  in  the 
foot.  *  *  *  Persons  to  whom  the  management  of  a  rail- 
road is  intrusted  are  bound  to  exercise  the  strictest  vigilance. 
They  must  carry  the  passengers  to  their  respective  places  of 
destmation,  and  set  them  down  safely,  if  human  care  and  fore- 
sight can  do  it.  *  *  *  But  they  are  answerable  only  for 
the  direct  and  immediate  consequences  of  errors  committed 
by  themselves.  They  are  not  insurers  against  the  perils  to 
which  a  passenger  mjiy  expose  himself  by  his  own  rashness 
and  folly.  *  *  *  From  these  principles  it  follows  very 
clearly  that  if  a  passenger  is  negligently  carried  beyond  his 
station,  where  he  *  *  *  had  a  right  to  be  let  off,  he  can 
recover  compensation  for  the  inconvenience,  the  loss  of  time, 
and  the  labor  of  travelling  back,  because  these  are  the  direct 
consequences  of  the  wrong  done  to  him.  But,  if  he  is  fool- 
hardy enough  to  jump  off  without  waiting  for  the  train  to  stop, 
he  does  it  at  his  own  risk,  because  this  is  gross  imprudence, 
for  which  he  can  blame  nobody  but  himself."  Pennsylvania 
R.  Co.  V,  Aspell,  23  Pa.  St.  147. 

This  court  long  ago  laid  down  the  like  doctrine  in  the  fol- 
lowing language :  **  If  the  daughter  of  plaintiff  voluntarily 
jumped  from  the  cars  when  in  motion,  even  though  it  was  the 
constant  habit  of  the  company  to  stop  at  that  place,  the  leap 
not  being  made  to  avoid  an  imminent  impenmng  peril,  pro- 
duced by  the  misconduct  of  defendants,  but  to  avoid  beinff 
carried  beyond  her  destination,  she  was  herself  gfuilty  of  such 
imprudence  as  relieves  the  company  from  the  consequences 
of  the  want  of  caution  on  the  part  of  their  servants ;  for  in 
such  a  case  the  accident  may  be  attributed  to  the  fault  of  both 
parties,  which  would  destroy  plaintiff's  right  to  recover." 
And  then  the  court  quotes,  with  approval,  the  above  decision 
of  the  Pennsylvania  court.  Damont  v.  New  Orleans  &  C.  R. 
Co.,  9  La.  An.  441. 

In  a  very  recent  case  we  referred  to  this  principle  as  an  ev- 
ident one,  saying :  "  Now,  supposing  that  any  passenger  on  a 
regular  train  should  labor  under  a  similar  mistake  in  believing, 
for  instance,  that  the  train  was  passing  by  the  station  to  which 
he  was  destined,  and,  fearing  that  he  might  be  carried  beyond 
the  same,  should  jump  out  as  the  train  was  pulling  out  of  the 
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Station,  and  be  injured  by  falling,  could  the  company  be  held 
liable  for  injuries  thus  received  ?  Evidently  not."  Reanr  v. 
Louisville,  N.  O.  &  T.  R.  Co.,  40  La.  An.  32 ;  34  Am.  &  Eng. 
R-  Cas.  2JT. 

In  the  multitude  of  adjudications  and  judicial  expressions 
on  this  subject,  by  numerous  courts,  there  have  naturally 
arisen  varieties  ana  conflicts  of  opinions,  and  decisions,  hostile, 
or  apparently  hostile,  to  each  other,  are  quoted.on  either  side ; 
but  the  weight  of  authority  undoubtedly  sustains  the  views 
above  expressed,  and,  at  all  events — what  more  nearly  con- 
cers  us — they  have  been  adopted  in  the  jurisprudence  of 
Louisiana. 

The  question  is,  then,  whether  the  plaintiff,  in  jumping  oflF 
the  moving  train,  acted  upon  the  express  or  implied  invita- 
tion of  the  company.  The  evidence  conclusively 
negatives  any  express  invitation  on  the  part  of  any  j^^^  tr»i«. 
employe  of  the  company.  It  is  equally  clear  that 
the  officers  in  charge  of  the  train  never  intended  or  expected 
that  plaintiff  should  get  off,  and  certainly  did  not  slack  up  for 
the  purpose  of  letting  him  get  off.  They  acted  precisely  as 
they  would  have  done  had  there  been  no  passengers  to  take  on 
or  put  off ;  for  the  engineer  had  no  signal  to  that  effect,  there- 
fore did  not  know  that  there  was  a  passenger  to  put  off,  and 
only  slackened  the  speed,  as  was  his  duty  on  all  occasions, 
simply  to  allow  the  exchange  of  mails.  Is  it  possible  to  con- 
strue this  as  implying  an  invitation  ?  If  so,  such  an  invitation 
is  given  to  every  one  who  wants  to  get  off  the  train  when- 
ever it  passes  such  a  station. 

The  testimonv  is  conflicting  as  to  the  rate  of  speed  at  which 
the  train  passea  the  station.  Nothing  can  be  more  uncertain 
than  such  estimates,  especially  when  made  by  unskilled  ob- 
servers. The  natural  and  probable  conclusion  from  the  cir- 
cumstances is  that  the  train  only  made  the  usual  slacking  of 
speed  for  exchanging  the  mails.  There  was  no  reason  why 
tne  engineer  should  have  acted  otherwise.  Plaintiff  thinks  he 
would  have  landed  safely  but  for  the  acceleration  of  speed 
which  took  place  as  he  was  in  the  act  of  jumping.  But  this 
acceleration  only  took  place  after  the  train  had  passed  the 
platform,  and  after  the  mails  had  been  exchanged  which  was 
the  usual  and  natural  course.  If  plaintiff  chose  to  infer  an  in- 
vitation to  jump  off  from  these  customary  acts  of  the  com- 
pany, it  was  a  rash  conclusion.  One  of  his  own  witnesses 
testifies  that  he  never,  at  any  other  time,  saw  a  person  jump 
from  a  train  moving  as  fast  as  that  one  was,  although  he  says 
it  was  moving  slowly.  That  plaintiff's  action  was  imprudent 
is  shown  by  the  result,  and,  as  we  think,  by  all  the  circum- 
stances.   His  own  evidence  shows  that  he  hesitated  about  at- 
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tempting  the  jump,  and  was  only  determined  by  the  question 
of  a  third  person,  and  the  thought  that  otherwise  he  would 
be  carried  beyond  his  station.  His  act  was  purely  voluntary, 
uninfluenced  by  any  invitation  expressed  or  intended  by  the 
employes  of  the  company,  and  excused  by  no  impending  dan- 
ger or  necessity  of  any  kind,  except  his  mere  unwillingness 
to  be  carried  beyond  his  station.  It  was  imprudent  and  dan- 
gerous, and  his  action  for  the  resulting  injury  is  clearly  barred 
by  his  own  contributory  fault.  It  is  therefore  ordered  and 
decreed  that  the  verdict  and  judgment  appealed  from  be  an- 
nulled and  set  aside,  and  that  there  be  jua^ment  in  favor  of 
defendant  rejecting  the  demand,  at  plaintiff's  cost,  in  both 
courts. 

Watkins,  J.,  dissents,  and  files  separate  opinions. 

Watkins,  J.,  {dissenting.) — Plaintiff  sued  the  railroad  com- 

f>any  for  $10,000  damages  for  injuries  he  received  in  alighting 
rom  one  of  its  trains  while  in  motion,  on  which  he  was  a  pas- 
senger ;  it  having  passed  the  station  to  which  he  was  ticketed 
without  making  a  full  stop,  only  slowing  up  to  permit  an  ex- 
change of  mails.  There  was  a  verdict  of  a  jury  in  his  favor, 
which  this  court  has  set  aside,  and  the  substance  of  the  ma- 
jority opinion  is  that  the  act  of  the  plaintiff  was  voluntary, 
and  without  invitation,  on  the  part  of  the  officers  and  agents 
of  the  railroad  company ;  and  while  the  company  was,  pri- 
marily, guilty  of  negligence  in  failing  to  carry  out  its  contract 
of  sale  carriage,  the  plaintiff  was  guilty  of  contributive  neg- 
ligence. 

The  opinion  puts  the  proposition  thus :  "  The  question  is, 
then,  whether  tne  plaintiff,  in  jumping  off  the  moving  train, 
acted  upon  the  express  or  implied  invitation  of  the  company  ;" 
and,  answering  that  question,  the  opinion  says :  "  The  evidence 
conclusively  negatives  any  express  invitation  on  the  part  of 
any  employe  of  the  company.  It  is  equally  clear  that  the 
oflicers  in  charge  of  the  train  never  intended  or  expected  that 
he  should  get  on.**  These  dicta  are  the  sole  foundation  of  the 
opinion,  and  the  legal  proposition  announced  rests  exclusively 
upon  Damont  v.  New  Orleans  &  C.  R.  Co.,  9  La.  An.  441 ; 
Pennsylvania  R.  Co.  v,  Aspell,  23  Pa.  St.  147 ;  and  Reary  v* 
Louisville,  N.  O.  &  T.  R.  Co.,  40  La.  An.  32,  34  Am.  &  Eng. 
R.  Cas.  277. 

Let  us  see  what  is  their  purport,  and  what  are  the  princi- 
ples they  announce,  and  whether  they  are  a  proper  foundation 
cueicriti-  for  the  opinion.  In  the  Damont  case  none  of  the 
dsed.  facts  are  stated.    The  only  question  discussed  was 

the  correctness  of  the  charge  of  the  jud^e  a  quo  to  the  jury, 
and  the  case  was  remanded  for  a  new  trial.    The  only  cases 
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cited  therein  as  authority  were  Lesseps  v,  Pontchartrain  R. 
Co.,  17  La.  362,  and  Fleytas  z/.  Pontchartrain  R.  Co.,  18  La. 
339.  Those  two  cases  involved  claims  for  damages  sustained 
by  the  owners  of  slaves  who  had  been  killed,  one  in  attempt- 
ing  to  cross  a  railroad  track,  and  the  other  while  lying  on  the 
track,  either  drunk  or  asleep.  The  mere  citation  of  those 
cases  as  authority  for  the  decision  of  that  case  shows  how  im« 
perfectly  understood  were  the  questions  involved,  in  1854, 
when  that  opinion  was  rendered ;  for,  of  course,  there  being 
between  the  owners  of  the  slaves  and  the  railroad  companies 
no  contractual  relations  whatever,  the  former  were  primarily 
guilty  of  gross  negligence,  and  the  latter  were  without  fault. 
But  the  opinion  quotes  with  approval  the  paragraph  from 
Peunsylvania  R.  Co.  v.  Aspell,  which  was  quoted  in  the  Da- 
mont  Case,  but  in  that  extract  no  part  of  the  facts  of  that  case  is 
recited.  They  are  brought  forward  in  Wood's  Railway  Law^ 
at  pages  1 1 30  and  1 1 32,  and  we  quote  them  to  show  how  very 
inapplicable  to  this  case  they  are.  Thejr  are  as  follows,  viz. : 
**  Whilst  the  train  was  in  motion,  the  plamtiff  leaped  from  the 
car,  though  warned  by  the  conductor  and  brakeman  not  to 
do  so,  and  informed  him  that  the  train  would  be  stopped  and 
backed  to  the  station.  *  *  *  If  he  had  heeded  them  he 
would  have  been  safely  let  down,  at  the  place  he  desired  to 
stop  at,  in  less  than  a  minute  and  a  half.  Instead  of  this,  he 
tooK  a  leap  which  promised  him  nothing  but  death ;  for  it  was 
made  in  tne  darkness  of  midnight,  against  a  wood  pile  close 
to  the  track,  and  from  a  car  going  probably  at  the  full  rate  of 
ten  miles  an  hour." 

On  this  state  of  facts  both  the  Aspell  and  Damont  Cases 
depend.  On  such  a  state  of  facts,  of  course,  the  plaintiffs 
were  held  to  have  been  guilty  of  gross  negligence,  and  the 
railroad  companies  without  fault.  But  why  should  those 
decisions  be  cited  in  this  case  as  sustaining  the  doctrine  of 
contributory  negligence  ?  I  confess  I  cannot  understand,  for 
I  respectfully  suomit  that  this  record  presents  no  such  case. 

Nor  is  the  case  of  Rearj  v,  Louisville,  N.  O.  &  T.  R.  Co. 
at  all  applicable,  because  it  was  one  of  a  little  girl  who  re- 
ceived  injuries  in  jumping  from  a  train  of  cars  while  in  mo- 
tion. But  she  was  not  a  passenger.  The  train  was  in  the 
depot-yard  being  uncoupled  at  the  time,  and  the  conductor 
had  gone  home.  The  paragraph  quoted  from  that  case  in  the 
opinion  was  hypothetically  stated,  merely  for  the  purpose  of 
an  illustration  and  has  no  weight,  as  a  part  of  that  decision. 
Without  antagonizing  the  opinion  on  its  statement  of  facts,  I 
propose  to  make  an  independent  one. 

As  a  witness,  the  plaintiff  says  that,  when  within  200  yards 
of  the  station  of  his  departure,  there  was  a  yoke  of  oxen  on 

41  A.  &  E.  R.  Cas.— 12 
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the  track,  and  the  speed  of  the  train  was  slackened  until  they 
were  frightened  off.     Afterwards  the  speed  was 
iTi4«Bee         increased  a  little,  the  whistle  blown,  and  it  was 


again  reduced,  and  slowly  moved  by  the  depot- 
platform,  while  the  mail  was  being  exchanged.  When  the 
train  passed  the  depot  he  thought  it  was  running  slowly 
enough  for  a  man  to  get  off  without  danger.  The  only  thing 
that  prevented  him  getting  off  safely  was  that  the  tram  gave 
a  jerk  forward  as  he  got  off.  The  train  was  moving  all  the 
time,  but  very  slowly.  The  place  where  he  attempted  to 
alight  was  a  better  place  to  get  off  than  that  where  persons 
usually  get  off.  The  grouna  was  smoother.  The  train  was 
running  at  less  than  one-half  its  usual  speed.  When  he  was 
passing  the  place  where  the  ties,  etc.,  were  lying,  he  thought 
it  was  not  a  safe  place  to  get  off.  As  he  hurriedly  made  up 
his  mind,  the  train  passed  an  open  place,  and  he  got  off  there, 
because  he  thought  it  was  better  ground,  and  he  could  get 
off  there  without  getting  hurt.  Using  his  own  language,  he 
says :  "  Just  at  the  moment  that  I  got  off,  the  train  made  a 
jerk.  I  was  in  the  act  of  leaving  the  steps,  when  the  jerk 
came.  I  had  let  go  the  railing,  and  had  started  to  step  in 
the  direction  of  the  way  the  train  was  going,  and  one  foot 
had  left  the  steps,  and  the  other  [was]  still  on  the  steps,  and 
[in  the  act  of]  leaving,  when  the  jerk  came."  This  occurrence 
happened  at  10  o'clock  A.  M. 

Another  witness  for  plaintiff  states  that  he  was  present, 
and  saw  the  train  approach  the  station,  Using  his  own  words, 
he  says  :  "  I  think  the  train  checked  up  a  litue,  west  of  the 
platform,  but  near  it.  I  do  not  think  the  train  stopped  en- 
tirely at  the  station  this  trip.  *  *  *  I  think  the  train  came 
nearer  stopping  that  day  than  it  usually  does  to  put  off  the 
mail  *  *  *  About  the  time  the  locomotive  got  opposite 
the  platform  the  train  was  moving  very  slow. 

Another  of  plaintiff's  witnesses  states,  using  his  own  lan- 
guage: "  I  was  at  Doyline  station  the  day  that  Mr.  Wi.lker 
got  nis  leg  broke.  I  was  in  about  fifteen  steps  of  him  when  it 
happened.  I  saw  him  when  he  went  to  step  off  the  train,  and 
it  appeared  to  me  that,  as  he  did  so,  the  train  got  faster,  and 

t'erked  his  feet,  from  .under  him.  Just  before  and  at  the  time 
le  attempted  to  get  off,  the  train  was  going  slow,  and  just  as 
he  went  to  step  it  appeared  to  me  that  it  jerked  his  feet 
from  under  him.  I  do  not  know  that  it  was  going  any  slower 
than  when  they  checked  up  for  the  mail.  I  have  never 
seen  anyone  get  off  there  when  the  train  was  running  as 
fast  as  it  was  then,  except  Mr.  Walker.  I  have  frequently 
got  on  the  train  *  *  *  when  it  was  going  as  fast  as  that" 
On  the  part  of  the  defendant  there  is  not  a  syllable  of  pos- 
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itive  testimony  in  opposition  to  these  emphatic  statements. 
The  conductor  was  sworn,  and  simply  stated  "  that  the  aver- 
age rate  of  running  is  about  24I  miles  an  hour  on  the  road 
from  Monroe  to  Shreveport.  This  was  true  in  October,  1886. 
*  *  *  The  average  rate  of  speed,  when  passing  flag  sta- 
tions,  when  the  train  does  not  stop,  is  between  eight  and 
twelve  miles  an  hour,  for  the  exchange  of  mails,  as  above 
stated."  This  witness  does  not  profess  to  have  any  knowl- 
edge of  the  occurrence,  because  he  says  :  "  I  learned  the  day 
afterwards  that  Mr.  Walker  jumped  off  the  train,  and  had 
broken  his  leg."  He  subsequently  volunteered  the  statement 
that  "  I  judge  that  the  train  was  running  at  about  ten  miles  an 
hour  on  that  day,  when  it  passed  Doyline,  because  it  usually 
passes  at  that  speed  when  pnly  delivering  the  mail." 

The  engineer  testified  that  he  was  on  this  road,  running 
a  passenger  engine  and  train,  in  October,  1886,  but  that  he 
had  "  no  recollection  of  the  accident  that  resulted  in  the  in- 
jury of  Mr.  Walker."  Said  he  did  not  "recollect  who  was 
engineer  on  the  passenger  train  going  east,  on  the  i6th  of 
October,  1886." 

The  defendant's  third  witness  was  the  porter,  who  states, 
using  his  own  words:  "  I  recoUectthe  time  that  Mr.  Walker 
was  said  to  have  been  hurt,  at  or  near  Doyline  station."  He 
says  further :  "  I  remember  that  on  that  day  no  signal  was 
given  to  stop  at  Doyline,  and  I  did  not  leave  my  seat." 

Consequently  it  is  established  by  the  concurring  state- 
ments of  defendant's  three  witnesses,  all  of  them  trainmen, 
that  thev  knew  nothing  of  the  occurrence,  and  could  testify 
to  nothmg  adverse  to  the  testimony  of  plaintiff's  witnesses. 
Of  course  the  mere  theoretical  conjecture  of  the  engineer, 
as  to  the  speed  of  the  train,  amounts  to  nothing  at  all. 

The  recital  of  the  foregoing  facts  is  sufficient  to  take  this 
case  out  of  the  principle  announced  in  Pennsylvania  R.  Co. 
V.  Aspell.  They  plainly  show  the  defendant  in  fault,  and 
without  excuse.  Now,  I  will  consider  whether  they  show 
the  plaintiff  guilty  of  contributory  negligence  to  such  a  de- 
gree as  to  preclude  his  right  to  recover.  A  review  of  au- 
thorities will  first  be  necessary. 

It  was  decided  by  the  supreme  court  of  Tennessee,  in  1887, 
that  the  act  of  a  passenger  in  alighting  from  a  train  while  in 
slow  motion,  who  sustained  injuries  in  consequence, 
has  been,  in  the  courts  of  several  of  the  states,  ^^Z^!. 
treated  as  negligence  per  se,  and  no  damages  can  be 
recovered  ;  but,  say  the  court,  **  this  is  contrary  to  the  cur- 
rent of  judicial  opinion,  in  this  country  at  least.  The  true 
rule  deducible  therefrom  is  stated  in  2  Wood,  Ry.  Law,  11 30, 
to  be  that  in  all  cases  the  question  is  one  of  fact,  whether 
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*in  view  of  the  particular  circumstances,  the  passenger 
was  guilty  of  negligence  in  attempting  to  leave  the  train 
while  it  was  in  motion.  In  this,  as  m  all  other  matters 
where  the  safety  of  passengers  is  concerned,  the  company 
owes  a  duty  to  the  passenger  to  act  with  proper  care  and 
caution;  and  if  t  lie  motion  of  the  train  is  not  entirely  stopped, 
and  the  passenger  is  expressly  or  impliedly  invited  to  leave  the 
train  while  moving  at  a  slow  rate  of  speed,  lie  has  a  right  to  pre- 
suine  that  it  is  safe  for  him  to  do  so.  *  *  *  If  the  train  is 
moving  slowly,  and  there  is  no  obvious  danger  in  getting  off, 
it  cannot  be  said  to  be  negligence  per  se  to  make  the  attempt ; 
especially  if  the  passenger  is  directed  to  do  so ;  *  *  * 
and  it  would  be  wrong  to  instruct  the  jury  that  such  an  at- 
tempt /rrj^  constituted  contributory  negligence/  Id.  1129. 
^  As  a  rule,  it  may  be  said  that  where  a  passenger,  by  the  wrongs 
fill  act  of  the  company^  is  compelled  to  choose  between  leaving  the 
cars  while  they  are  moving  slowly,  or  submitting  to  the  inconven^ 
ience  of  being  carried  by  the  station  where  he  desires  to  stop,  the 
company  is  liable  for  the  consequences  of  the  choice,  provided  it  is 
not  exercised  negligently  or  unreasonably,'  Id,  1 131,  1132"  cit- 
ing Thomp.  Carr.  227-267.  See,  also,  Plopper  v.  New  York 
C.  &  H.  R.  R.  Co.,  13  Hun  (N.  Y.),  625  ;  Keating  v.  New 
York  C.  &  H.  R.  R.  Co.,  49  N.  Y.  673 ;  and  Taber  v,  Dela- 
ware,  L.  &  W.  R.  Co.,  71  N.  Y.  489. 

"  The  earlier  cases,"  says  the  Tennessee  court, "  establishes 
a  rule  that  leaving  a  trfiin  [while]  in  motion  was  such  negli- 
gence as  defeated  the  right  of  recovery,  unless  done  to  avoid 
danger  of  remaining  on  board,  and  this  is  still  stated  as  the 
*  general  rule  *  in  many  authorities.  2  Wood,  Ry.  Law  11 26; 
Thomp.  Carr.  267.  But  the  rule  we  have  laid  down  is  the 
modern  one,  and  formulated  from  the  many  exceptions,  and 
this  modification  has  been  before  recognized  by  this  court. 
East  Tennessee,  V.  &  G.  R.  Co.  v,  Conner,  15  Lea  (Tenn.), 
258."     Louisville  &  N.  R.  Co.  v.  Stacker,  86  Tenn.  345. 

It  was  decided  by  the  supreme  court  of  Georgia,  in  a  re- 
cent case,  that,  "  the  railroad  was  bound  to  put  him  [a  pas- 
senger] off ;  to  stop  its  train  for  this  purpose.  This  it  failed 
to  do,  and  it  was  not  want  of  ordinary  care  in  the  passenger 
to  use  the  only  means  to  get  off  the  course  of  the  defendant 
permitted."  Georgia  R.  &  B.  R.  Co.  v,  -McCurdy,  45  Ga. 
289.  See,  also.  Filer  v.  New  York  Cent.  R.  Co.,  4.9  N.  Y.  47; 
Loyd  V,  Hannibal  &  St.  J.  R.  Co.,  53  Mo.  509;  Illinois  Cent. 
R.  Co.  V,  Able,  59  111.  131. 

The  proper  limitation  of  that  rule  is  stated  in  Wood's 
Railway  Law  thus  :  "  But,  generally,  no  recovery  can  be  had 
if  the  cars  are  under  such  motion  as  to  render  it  obviously 
dangerous  for  a  person  to  attempt  to  leave  them,"  p.  1136; 
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citing  Jeffersonville  R.  Co.  v.  Hendricks,  26  Ind.  228  ;  Penn- 
sylvania R.  Co.  V.  Aspell,  23  Pa.  St.  147 ;  Damont  v.  New 
Orleans  &  C.  R.  Co.,  9  La.  An.  441 ;  Gavett  v.  Manchester  &. 
L.  R.  Co.,  16  Gray  (Mass.),  501.  The  author  then  proceeds  : 
"  And,  under  such  circumstances,  it  is  not  sufficient  to  charge 
the  company  that  the  conductor  advised  the  passengers  to 
make  the  attempt.  It  is  the  duty  of  the  passenger  to  exer- 
cise his  own  jucigment,  and,  if  the  danger  was  so  great  that 
a  man  of  ordinary  prudence  would  not  have  attempted  it,  he 
is  guilty  of  such  contributory  negligence  as  bars  a  recovery  ;** 
citing  Chicago  &  A.  R.  Co.  v.  Randolph,  53  111.  510 ;  Chicago 
B.  &  Q.  R.  Co.  V.  Hazzard,  26  111.  373.  \'  When  the  danger 
is  apparent,  it  must  not  be  braved  simply  because  the  com- 
pany is  bound  to  stop  the  train,  or  because  it  is  very  import- 
ant that  the  passenger  should  stop  at  that  particular  time." 
Wood,  Ry.  taw,  11 36.  But  the  rule  is  stated  concisely  to 
be :  "  But,  in  all  cases,  the  question  of  liability  must  neces- 
sarily be  determined  by  the  facts  and  circumstances  of  each 
case, — whether  the  tram  was  in  rapid  motion,  *  *  *  and 
whether  the  real  danger  was  obvious."  2  Wood,  Ry.  Law,. 
1 1 37.  '*  But  where  a  railway  company /<z/7r  to  bring  its  train 
to  a  full  stop  at  a  station^  U  will  be  liable  in  damages  for  injuries 
sustained  by  a  passenger  in  attempting  to  get  off,  if,  under  all  the  cir- 
cufnstanccs,  it  was  prudent  for  him  to  make  the  attempts  Id, 
1148,  1149;  Prices;.  St.  Louis,  K.  C.  &  N.  R.  Co.,  72  Mo. 
414,  3  Am.  &  Eng.  R.  Cas.  365 ;  Central  R.  &  B.  R.  Co.  v. 
Letcher,  69  Ala.  106,  12  Am.  &  Eng.  R.  Cas.  115  ;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Houston,  95  U.  S.  697 ;  Memphis  &  C.  R. 
Co.  V,  Copeland,  61  Ala.  376. 

The  italics  in  preceding  quotations  are  those  of  the  writer. 

Abbotts  states  the  rule  thus  :  "  Alighting  from  the  car  at 
an  unsuitable  place  is  not  contributive  negligence,  if  the  train 
is  not  stopped  at  a  suitable  one,  and  if  there  is  not  such  ap- 
parent danger  as  would  deter  a  person  of  ordinary  prudence." 
2  Abbotts',  Dig.  Corp.  598. 

Beach  announces  the  rule  thus  :  "  As  in  the  case  of  board- 
ing a  railway  train  in  motion,  so  it  is  held  not  contributory 
negligence /^r  se  for  a  passenger  to  jump  off  a  train  which  is 
moving.  Galveston,  H,  <&  S.  A.  R.  Co.  v.  Smith,  59  Tex. 
406;  Loyd  V.  Hannibal  &  St.  J.  R.  Co.,  53  Mo.  509;  Penn- 
sylvania R.  Co.  V.  Kilgore,  32  Pa.  St.  292 ;  Brooks  v,  Boston 
&M.  R.  Co.,  135  Mass.  21,  16  Am.  &  Eng.  R.  Cas.  345. 
Whether  or  not  a  railway  company  shall  be  held  liable  in 
damages  for  injuries  sustained  by  a  passenger  in  attempting 
to  leave  one  of  its  trains  while  in  motion  will  depend  upon 
whether,  under  all  the  circumstances,  it  was  prudent  for  him 
to  make  the  attempt."  Beach,  Contrib.Neg.  p.  157,  g  53;  cit- 
ing the  following  authorities,  viz :  Price  v.  St.  Louis,  K.  C. 
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&  N.  R.  Co.,  7?  Mo.  414,  3  Am.  &  Eng.  R.  Cas.  365  ;  Doss  v, 
Missouri,  K.  &  T.  R.  Co.,  59  Mo.  27 ;  Parish  2/.  Eden,  62  Wis. 
272;  Langhoff  z;.  Milwaukee  &  P.  C.  R.  Co.,  19  Wis.  515; 
Curry  v.  Chicago  &  N.  W.  R.  Co.,  43  Wis.  686;  Leavitt  v. 
Chicago  &.  N.  W.  R.  Co.,  64  Wis.  228 ;  St.  Louis,  I.  M.  &  S. 
R.  Co.  z/.  Person,  49  Ark,  182,  30  Am.  &  Eng.  R.  Cas.  567; 
St.  Louis,  L  M.  &  S.  R-  Co.  v.  White,  48  Ark.  495,  30  Am.  & 
Eng.  R.  Cas.  545  ;  Louisville,  N.  O.  &  T.  R.  Co.  v.  Mask,  64 
Miss.  738,  30  Am.  &  Eng.  R.  Cas.  564;  Hunter  v.  Coopers- 
town  &  S.  V.  R.  Co.,  1 12  N.  Y.  371,  37  Am.  &  Eng.  R.  Cas.  74, 
and  many  other  cases. 

In  Solomon  v,  Manhattan  R.  Co.,  103  N.  Y.  437,  27  Am.  & 
Eng.  R.  Cas.  155,  it  was  held  that,  to  justify  a  recovery,  the 
act  of  the  defendant  must  put  the  passenger  to  a  sudden  eleo 
tion  between  alternative  danger  or  inconvenience,  or  create 
some  situation  "  which  interfered,  to  some  extent,  with  his 
free  agency,  and  was  calculated  to  divert  his  attention  from 
the  danger,  and  create  a  confidence  that  the  attempt  could  be 
made  in  safety." 

This  principle  has  been  frequently  maintained  and  upheld 
by  different  courts,  and  notably  in  the  following,  viz :  ^outh 
Covington  &  C.  St.  R.  Co.  v.  Ware,  84  Ky.  267,  27  Am.  &  Eng. 
R.  Cas.  206;  Collins  v.  Davidson,  19  Fed.  Rep.  83;  Haff «/. 
Minneapolis  &  St.  L.  R.  Co.,  14  Fed.  Rep.  558;  Lawrence  v. 
Green,  70  Cal.  417;  Chicago  &  N.  E.  K.  Co.  v.  Miller,  46 
Mich.  532,  6  Am.  &  Eng.  R.  Cas.  89:  Cincinnati,  H,  &  I.  R. 
Co.  V,  Carper,  1 12  Ind.  26,  31  Am.  &  Eng.  R.  Cas.  36 ;  Stewart 
V,  Boston  &  P.  R.  Co.,  146  Mass.  605,  34  Am.  &  Eng.  R.  Cas- 
499;  Delaware  &  H.  Can.  Co.  v.  Webster  (Pa.),  6  Atl.  Rep. 
841  ;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Person,  49  Ark.  182,  30 
Am.  &  Eng.  R.  Cas.  567. 

The  rule  was  again  formulated  thus,  in  Strand  v.  Chicago 
&  W.  M.  R.  Co.,  64  Mich.  216,  28  Am.  &  Eng.  R.  Cas.  213: 
"In  order  to  make  him  so,  (negligent)  he  must  as  in  all  other 
cases,  decide  upon  facts  as  they  appear,  as  a  man  of  ordinary 
care  would  do  under  the  same  circumstances.  It  is  not  right 
of  any  passenger  to  run  evident  risks  to  his  safety,  but  the 
rule  of  prudence  binding  on  him  must  be  that  which,  under 
just  sucn  circumstances,  would  restrain  all  men  of  ordinary 
prudence.  If  the  mind  of  an  ordinarily  prudent  man  would 
be  impressed  with  the  belief  of  danger,  he  has  no  right  to  in- 
cur the  danger.  If  the  danger  would  not  be  apparent,  he  is 
not  negligent  in  acting  on  that  assumption." 
AiifhtiBf  ^^  ^^^s  list  might  be  added  an  almost  indefinite 

frommoTing  number  and  variety  of  cases  to  the  same  effect. 
train-Rules  But  it  is  quitc  Sufficient  to  say  that  on  the  faith 
©flaw.  q£  those  quoted  and  cited,  the  following  principles 

are  firmly  established  on  American  jurisprudence,  viz : 
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(i)  That  it  is  not  per  se  negligence  on  the  part  of  a  passen- 
ger to  alight  irom  a  moving  train. 

(2)  The  qtiestion  is  one  of  fact  whether,  under  the  particu- 
lar circumstances,  the  passenger  was  guilty  of  negligence  in 
attempting  to  thus  alight;  and,  if  it  appear  that  he  was  not 
expressly  or  impliedly  invited  to  leave  the  train  while  mov- 
ing at  a  slow  rate  of  speed,  he  has  the  right  to  presume  that 
it  is  safe  for  him  to  do  so. 

(3)  When  a  passenger,  by  the  wrongful  act  of  a  railroad 
company,  is  compelled  to  choose  between  leaving  the  cars 
while  they  are  moving  slowly,  or  submitting  to  the  incon- 
venience of  being  earned  by  the  station  where  he  desires  to 
stop,  it  is  liable  for  the  consequences  of  the  choice,  provided 
it  is  not  exercised  negligently  or  unreasonably,  ana  it  is  not 
want  of  ordinary  care  in  the  passenger  to  use  the  only  means 
to  get  off  the  course  of  the  defendant  permitted. 

(4)  To  justify  a  recovery,  the  act  of  the  company  must  put 
the  passenger  to  a  sudden  election  between  alternate  danger 
or  inconvenience,  or  create  some  situation  which  interfered, 
to  some  extent,  with  his  free  agency,  and  was  calculated  to 
divert  his  attention  from  the  danger,  and  create  a  confidence 
that  the  attempt  could  be  made  in  safety. 

(5)  It  is  the  duty  of  the  passenger  to  exercise  his  own  judg- 
ment, and,  if  the  danger  was  so  great  that  a  man  of  ordinary 
prudence  would  not  have  attempted  it,  he  is  guilty  of  such 
contributory  negligence  as  bars  a  recovery ;  for,  when  the 
danger  is  apparent,  it  must  not  be  braved,  simply  because  the 
company  is  bound  to  stop  the  train,  or  because  it  is  very  im- 
portant that  the  passenger  should  stop  at  a  particular  place, 
out,  in  all  cases,  the  question  of  liability  must  depend  upon 
whether  the  train  was  in  rapid  motion  and  the  danger  obvious, 
— the  question  being  whether,  under  the  circumstances,  it 
was  prudent  in  the  passenger  to  make  the  attempt  to  alight 
and  that  depends  upon  wnether  the  danger  was  imminent 
and  obvious. 

I  therefore  respectfully  submit  that  the  mere  fact  of  the 
plaintiff  having  attempted  to  alight  from  defendant's  train 
while  in  motion  did  not  constitute  his  act  contributory  negli- 
gence, because  it  was  voluntary  and  without  an  invitation, 
express  or  implied. 

The  act  of  the  company  put  the  plaintiff  to  a  sudden  elec- 
tion between  alternative  danger  or  inconvenience,  and  thus 
created  a  situation  well  calculated  to  divert  his  attention  from 
that  danger,  and  inspired  a  confidence  in  the  safety  of  his  at- 
tempt  to  alight  therefrom.  The  danger  does  not  appear  to 
have  been  either  apparent  or  imminent.  I  think  the  verdict 
of  the  jury  and  the  judgment  of  the  court  should  have  been 
affirmed. 


1 84  BENNETT  V.  NEW  YORK,  N,   H.  &  H.   R.  CO.      [VOL.  4I 

As  was  appropriately  said  in  Williams  v.  Pullman  Palace 
Car  Co.,  40  La,  An.  426,  33  Am.  &  Eng.  R.  Cas.  414,  in  decid- 
ing a  kindred  question,.  "  this  court  should  seek  to  place  its 
rulings  and  jurisprudence  in  line  and  in  harmony  with  those 
of  the  supreme  court  of  the  United  States,  and  of  the  courts 
of  last  resort  of  our  sister  states,  whenever  those  decisions 
do  not  militate  against  the  principles  of  our  special  and  ex- 
ceptional system  of  laws ;"  and  it  is  in  this  spirit  I  have  pre- 
pared this  elaborate  dissent,  and  in  the  hope  of  attaining  this 
end  that  I  place  my  views  on  record. 

Jumping  from  Moving  Train-^Faiiure  to  Stop  at  Station.— See  Hamming- 
way  V,  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.).  28  Am.  &  Eng.  R.  Cas.  216;  33 
/^.  511,  note  518;  Nances.  Carolina  Central  R.  Co.  (N.  Car.),  26  Id.  223; 
Memphis  &  L.  R.  R.  Co.  v,  Stringfellow  (Ark.),  21  Id,  374;  Edgar  v.  North- 
ern R.  Co.  (Ont.),  16  Id,  347,  22  Id,  433. 


Bennett 

V. 

New  York,  New  Haven  &  Hartford  R.  Co. 

{Connecticut  Supreme  Court  of  Errors,  September  9,  1889.) 

Passenger — Exit  from  Station — Unlighted  Stair — Assumption  of  Rislct — 
Plaintiff  who  resided  near  defendant's  station,  reached  it  after  dark.  There 
were  four  stairways,  by  any  one  of  which  he  could  reach  the  street,  and 
passengers  were  accustomed  to  take  any  one  of  them  indiscriminately. 
Three  of  them  which  were  convenien  t  for  plaintiff  to  use,  were  well  lighted ; 
the  fourth  was  not  lighted.  He  passed  the  three  lighted  stairways  and  at- 
tempted to  find  the  fourth,  but  missed  it  in  the  dark  and  walked  over  the 
edge  of  the  platform.  Held,  that  by  failing  to  avail  himself  of  the  oppor- 
tunity to  use  the  lighted  stairway  and  by  attempting  to  find  the  unlighted 
stairway  which  was  indistinguishable,  he  assumed  the  risk  of  accident  Uiere- 
from,  and  that  he  was  not  entitled  to  recover. 

Appeal  from  Superior  Court,  New  Haven  County. 

W,  C,  Case  and  W,  H,  Ely  for  appellant. 

W.  K.  Townsend  and  p.  D,  Watrous  for  appellee. 

Carpenter,  J. — This  is  an  action  for  damages  sustained  by 
falling  from  the  platform  of  the  depot  at  the  defendant's  sta- 
tion at  Yatesville.  The  defendant  suffered  a  default,  and  was 
heard  on  the  question  of  damages.  The  superior  court  found 
that  the  plaintiff  was  guilty  01  contributory  negligence,  and 
assessed  nominal  damages  only.     The  plaintiff  appealed. 

The  facts,  briefly  stated,  are  these :     The  plaintiff  lived  near 
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the  Station,  which  was  at  a  small  village,  and  arrived  there 
in  the  evening  on  one  of  the  defendant's  trains.    The 
station  agent  had  left,  and  there  was  no  light  in  '***** 

the  depot,  except  one  lantern.  One  outside  lamp  was  burn- 
ing, which  lighted  the  platform  on  the  east  side  of  the  depot. 
The  plaintiff  went  to  the  waiting-room  to  speak  to  an  employe 
of  the  defendant.  He  then,  in  company  with  another  man, 
started  to  go  home.  From  the  easterly  platform  two  stair- 
ways led  to  the  ground  below.  Near  the  easterly  end  of  the 
north  platform  is  another  stairway.  All  these  stairways  were 
sufficiently  lighted  by  the  burning  lamp.  They  passed  by  all 
these  stairways  on  to  the  north  platform,  **  passing  into  utter 
darkness,"  intending  J:o  go  down  some  stairs  near  the  westerly 
end  of  the  north  platform.  That  part  of  the  platform  "  was 
entirely  dark,  and  the  steps  indistmguishable. '  The  plaint- 
iff  missed  his  calculation,  went  some  eight  inches  beyond  the 
stairs,  and  walked  off  the  westerly  end  of  the  platform,  fall- 
ing^  some  four  feet,  to  theground,  and  was  seriously  injured. 
\Ve  are  not  called  upon  to  consider  any  question  relating  to 
the  negligence  of  the  defendant,  '^he  court  below  made  no 
finding  on  that  point,  but  disposed  of  the  case  entirely  on  the 

?uestion  of  contributory  negligence.  Citing  Dyson  v.  New 
ork  &  N.  E.  R.  Co.,  57  Conn.  9,  and  Nolan  v.  New  York,  N. 
H.  &  H.  R,  Co.,  S3  Conn.  461,  25  Am.  &  Eng.  R.  Cas.  342,  the 
plaintiff's  counsel  insist  that,  the  facts  being  found,  the  ques- 
tion is  one  of  law  which  this  court  can  review.  Conceding 
this,  still,  before  we  can  disturb  the  judgment,  it  must  appear 
that  the  court  below  arrived  at  its  conclusion  by  reason  of 
some  error  in  law.  Unlike  the  cases  cited,  it  does  not  appear 
in  this  case  that  the  court  below  found  the  plaintiff  guilty  of 
negligence  by  requiring  of  him  some  act  which  the  law  did  not 
require,  or  inferred  it  from  the  omission  of  some  act  which 
was  properly  omitted.  The  court  simply  required  of  him 
ordinary  care  under  the  circumstances,  and  found  as  a  fact 
that  he  did  not  exercise  such  care.  We  think  the  evidential 
facts  legally  justify  the  conclusion  of  fact  to  which  the  court 
came. 

Let  us  start  with  the  plaintiff  to  go  to  his  home  from  the 
east  platform.  There  were  four  flights  of  stairs,  by  any  one 
of  which  he  could  reach  the  ground,  and  passengers  £^,^1^,^,,  g^^. 
were  accustomed  to  take  any  one  of  them  indis-  eienttoetuiH 
criminately.  Three  of  them  were  well  lighted,  nth  contHbn- 
each  on3  of  which  was  convenient  for  him  to  use.  ^^^  ■•^'*" 
Had  he  taken  any  one  of  them  he  could  have  passed  ^*"*** 
down  in  safety.     Had  he  taken  it  and  been  injured,  and  had 

fiven  no  explanation,  or  an  insufficient  one,  the  court  would 
ave  been  justified  in  attributing  to  him  negligence.     In  such 


1 86  BENNETT  V.  NEW  YORK,  N.   H.  &  H.   R.   CO.      [VOL.  4I 

a  case,  obviously,  only  slight  care  would  have  been  required, 
and  a  failure  to  exercise  slight  care  is  generally  gross  negli- 
gence. Unexplained,  a  failure  to  use  lighted  stairs,  and  pass- 
ing into  utter  darkness  in  search  of  stairs  that  are  indistin- 
guishable, is  prima  facie  evidence  of  negligence.  But  it  is 
said  that  the  plaintiff  had  a  right  to  pass  by  the  lighted  stairs, 
and  to  use  the  unlighted  ones.  That  is  true,  provided  he  as- 
sumes the  risk.  But  had  he  a  right  to  do  so  at  the  risk  of  the 
defendant  ?  Having  decided  to  do  so,  what  now  does  the 
law  require  of  him?  He  has  now  passed  from  a  place  of 
safety  into  one  of  great  danger.  The  circumstances  have  en- 
tirely changed.  The  law,  instead  of  being  satisfied  with  slight 
care,  requires  the  utmost  care.  Slight  negligence  becomes 
gross  negligence,  because  none  will  be  tolerated.  Every  pre- 
caution must  be  used  to  make  sure  of  finding  the  stairs.  His 
familiarity  with  the  premises  is  of  litle  service  to  him,  except 
to  apprise  him  of  his  danger,  and  that  enchances  the  care 
which  is  expected  of  him.  Every  one  knows  how  difficult  it 
is  in  walking  in  utter  darkness  to  correctly  calculate  courses 
and  distances,  even  in  very  familiar  localities.  •  The  record 
does  not  disclose  that  any  precautions  were  taken  to  know 
and  keep  in  mind  his  whereaoouts,  except  perhaps  to  rely 
upon  his  general  knowledge  of  the  premises  to  inform  him 
when  he  reached  the  stairs.  If  that  is  so,  he  was  inexcusable* 
He  not  only  disregarded  his  legal  duty  to  the  defendant,  but 
also  the  instinct  of  self-preservation.  One  who  will  disregard 
the  latter  will  hardly  be  expected  to  be  solicitous  about  the 
former.  We  cannot  see  that  the  court  below  committed  any 
error.     The  other  judges  concurred. 

Duty  of  Company  to  Lig;ht  Station. — Missouri  Pac.  R.  Co.  v.  Neiswanger 
(Kan.),  39  Am.  &  Eng,  R.  Cas.  471 ;  Alabama  G.  S.  R.  Co.  v.  Arnold  (Ala.), 
35  Id,  466;  note  476;  Moses  v,  Louisville,  N.  O.  &  T.  R.  Co.  (La.).  30  Id, 
556;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  White  (Ark.),  30/^.  545,  note. 556; 
Buenemann  v.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.).  18  Id^  153,  note  155; 
Stewart  z/.  International  &  G.  N.  R.  Co.  (Tex.),  2  Id.  497. 
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Delaware,  Lackawanna  &  Western  R.  Co. 

V. 

Trautwein. 

{Jiew  yersey  Court  of  Errors  and  Appeals^  February  20,  1890.) 

Common  Carriers— Duty — Oblig^atfon  to  Transport  Passengers  and  Freight. 
— The  duty  of  common  carriers,  with  respect  to  the  transportation  of  per- 
sons or  property,  is  a  duty  independent  of  contract,  arising  by  implication  of 
law  from  the  fact  that  persons  or  property  are  received  in  the  course  of 
the  business  of  such  employments. 

Injuries  to  Passengers — Travelling  on  Sunday.— The  plaintiff,  a  passenger 
on  the  defendant's  railway  train,  received  an  injury  in  leaving  the  depot 
grounds  at  the  place  of  her  destination,  through  the  defendant's  negligence. 
in  a  suit  to  recover  damages  for  this  injury,  held,  that  the  fact  that  the 
plaintiff  was  travelling  on  Sunday,  in  violation  of  the  act  concerning  vice 
and  immorality,  (Revision,  1227),  did  not  preclude  her  from  maintaining 
the  action. 

Stations — Safety — Duty  to  Passengers. — The  duty  of  a  railroad  company, 
as  a  carrier  of  passengers,  does  not  end  when  the  passenger  is  safely  carried 
to  the  place  of  his  destination.  The  company  must  also  provide  safe  means 
of  access  to  and  from  its  stations  for  the  use  of  passengers,  and  passengers 
have  a  right  to  assume  that  the  means  of  access  provided  are  reasonably 
safe. 

Same — Private  Stairway — Implied  Invitation — Liabllityi — At  the  station 
at  which  the  plaintiff  alighted  from  the  cars  the  track  was  upon  an  em* 
bankment  above  the  public  road,  over  which  the  railroad  was  carried  by  a 
bridge.  The  company  had  a  depot  building  for  passengers  on  the  north 
side,  on  a  level  with  the  track,  at  the  end  of  which  there  were  steps  for  the 
accommodation  of  passengers,  leading  down  to  the  public  road.  On  the 
other  side  of  the  track  there  was  another  stairway  resting  on  the  embank- 
ment of  the  railroad,  and  on  the  company's  grounds,  leading  also  to  the 
street.  This  stairway  was  built  and  kept  in  repair  by  private  persons  re- 
siding in  the  neighborhood,  for  their  own  convenience,  as  a  means  of  access 
to  and  from  the  station.  This  stairway  had  been  in  use  by  passengers 
generally.  In  use  as  well  as  appearance,  this  passage-way  appeared  to  have 
been  provided  as  a  means  of  access  to  and  from  the  depot  grounds.  The 
train  reached  the  depot  at  9:35,  on  a  dark  and  stormy  night.  There  were 
no  lights  in  the  depot,  and  no  person  there  to  direct  passengers  the  way  to 
leave  the  depot  grounds.  The  plaintiff,  in  endeavoring  to  go  to  this  stair- 
way for  the  purpose  of  getting  to  the  public  road,  fell  over  some  timbers, 
and  was  injured.  Held\  (i)  That  the  way  of  [>assage  taken  by  the  plaintiff 
being  there  by  the  recognition  and  assent  of  the  company,  and  held  out  by 
it  as  one  of  the  pjassage-ways  for  the  entrance  and  exit  of  passengers  to  the 
public  street,  the  plaintiff  was  justified  in  using  it.  As  between  a  passen- 
ger injured  in  using  the  passageway,  it  is  immaterial  at  whose  expense  the 
stairway  was  built  and  kept  in  repair.  (2)  That  the  company  was  not  ab- 
solved from  the  duty  to  keep  this  passage-wav  reasonably  safe  by  the  fact 
that  it  had  provided  another  passage-way,  which  the  plaintiff  might  have 
taken. 

Error  to  Supreme  Court. 
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Beble^  Muirtuid  &r  Magie  for  plaintiffs  in  error. 

Leon  Abbett  and  William  F,  Abbett  for  defendant  in  error. 

Depue,  J. — Emma  Trautwein,  the  defendant  in  error,  on 
Sunday,  the  fith  of  September,  1887,  was  a  passenger  on  a 
train  of  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany  from  New  York  city  to  Lyndhurst>  N.  J.  She  took  pas- 
sage in  the  company's  train,  leaving  New  York  at  9  o'clock 
in  the  evening,  and  reached  Lyndhurst  about  9:35  P.  M.  She 
alighted  from  the  train,  and  in  leaving  the  station  to  reach 
the  street  fell  over  some  railroad  ties,  and  received  injuries 
for  which  this  suit  was  brought.  On  a  verdict  for  the  plaint- 
iff below,  and  judgment  thereon,  this  writ  of  error  was 
brought,  and  errors  assigned  upon  the  rulings  of  the  trial 
judge. 

The  act  concerning  vice  and  immorality  provides  that  no 
travelling,   worldly   employment,  or  business,  ordinary  or 

servile  labor,  or  work  either  upon  land  or  water, 
8udly!^  *■  (works  of  necessity  and  charity  excepted),  shall  be 

done,  performed,  or  practiced  by  any  person  or 
persons  within  this  state  on  Sunday.  The  penalty  prescribed 
lor  violating  this  statute  is  the  forfeiture  of  one  dollar  for 
every  such  offense,  to  be  recovered  upon  conviction,  and  paid 
for  tne  use  of  the  poor  of  the  townsnip  in  which  the  oflense 
was  committed.  Revision,  p.  1227,  §  i.  The  section  contains 
a  proviso  that  it  should  be  lawful  for  any  railroad  company 
in  the  state  to  run  one  passenger  train  each  way  over  its  road 
on  Sunday  for  the  accommodation  of  the  citizens  of  the  state. 
This  proviso  has  the  effect  not  only  to  give  to  the  company 
a  right  to  run  the  specified  trains  on  Sunday,  but  also  confers 
the  right  upon  the  citizen  to  use  such  trains  for  ordinary 
travel.  Smith  v.  New  York,  S.  &  W.  R.  Co.,  46  N.  J.  Law, 
7,  1 8  Am.  &  Eng.  R.  Cas.  399.    As  between  the  company  and  a 

Eassenger  on  its  train,  it  would  seem  that  the  latter  would 
ave  the  right  to  assume  that  the  train  on  which  he  is  re- 
ceived as  a  passenger  is  the  train  run  under  the  protection  of 
the  proviso,  whatever  effect  the  duplication  of  trains  might 
have  in  subjecting  the  company  to  the  penalty.  There  is 
also  some  evidence  that  the  purpose  of  the  plaintiff  in  ^oing 
to  New  York  on  that  day  was  to  obtain  from  a  physician  a 
prescription  and  get  medicine  for  her  mother, — a  purpose 
that  would  probably  exempt  the  plaintiff  from  the  penalty 
prescribed  oy  the  act.  But  an  instruction  to  the  jury,  put 
on  record  in  the  bill  of  exceptions,  put  the  plaintiff's  case  on 
a  broader  ground.  The  trial  judge  assumed  that  the  com- 
pany was  running  this  train  in  violation  of  the  statute,  and 
that  the  plaintiff  was  also  travelling  in  violation  ot  the  statute, 
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and  instructed  the  jury  that  these  circumstances  did  not  de- 
bar the  plaintiflF  of  ner  right  to  recover.  If  this  proposition 
be  sound,  it  will  not  be  necessary  to  consider  the  rulings  of 
the  trial  judge  in  construing  the  proviso,  and  with  respect  to 
the  purpose  of  the  plaintiff's  journey  on  that  day  on  her  right 
to  recover.  In  Massachusetts,  Maine,  and  Vermont  it  has 
been  held  adversely  to  the  legal  proposition  adopted  by  the 
trial  judge.  In  the  federal  courts,  and  in  the  courts  of  other 
sister  states,  the  decisions  have  been  in  accordance  with  the 
ruling  of  the  trial  judge. 

A  contract  to  carry  made  on  Sunday,  or  to  be  performed 
on  Sunday,  is  by  force  of  the  .statute  illegal  and  void.  No 
action  could  be  maintained  for  the  breach  of  such 
a  contract,  nor  for  services  performed  under  it,  D«*y  •'«>■• 
where  the  right  of  action  rests  exclusively  upon  a  IlnJ^nadt*^ 
contract,  express  or  implied.  Reeves  v.  Butcher,  p«ndeBt  of 
31  N.  J.  Law,  224.  It  IS  also  clear  that  a  plaintiff  eomtrici. 
will  fail  where,  to  make  a  cause  of  action,  he  is  com- 
pelled to  rely  upon  an  illegal  contract.  But  the  duty  of  per- 
sons  engaged  in  these  public  employments  to  safel)r  and  se- 
curely  carry  is  indepenaent  of  contract.  It  is  a  duty  imposed 
by  law  from  considerations  of  public  policy,  and  arises 
from  the  fact  that  persons  or  property  are  received  in  the 
course  of  the  business  of  such  employments.  Marshall  v, 
York,  N.  &  B.  R.  Co.,  11  C.  B.  655 ;  Martin  v.  Great  Indian 
Peninsular  R.  Co.,  L.  R.  3  Exch.  9;  Gladwell  v.  Steggall,  5 
Bing.  N.  C.  733 ;  Pippin  v.  Sheppard,  1 1  Price,  400 ;  Carrol  v, 
Staten  Island  R.  Co.,  58  N,  Y.  126.  In  Austin  v.  Great 
Western  R.  Co.,  L.  R.,  2  Q.  B.  442,  a  suit  was  brought  against 
a  railroad  company  by  a  child  three  years  and  two  months 
old.  The  plaintiff's  mother,  carrying  the  plaintiff  in  her  arrts, 
took  a  ticket  for  herself,  but  not  for  the  child,  for  passage  on  the 
defendant's  railway.  In  the  course  of  the  journey  an  accident 
happened,  and  the  plaintiff's  leg  was  broken.  In  a  suit  for 
this  injury  the  defendants  contended  that  they  were  under 
no  contract  with  the  plaintiff,  and  that  they  carried  the  plaint- 
iff without  any  hire  or  fare  paid  for  carrying  him.  The 
action  was  held  to  be  maintainable.  Blackburn,  J.,  said  that 
"the  right  which  a  passenger  by  railway  has  to  be  carried 
safely  does  not  depend  on  his  having  made  a  contract,  but 
the  fact  of  his  being  a  passenger  casts  a  duty  on  the  com- 
pany to  carry  him  safely."  The  English  cases  to  this  effect 
are  cited  ana  commented  on  in  Foulkes  v.  Metropolitan  Dis- 
trict R.  Co.,  5  C.  P.  Div.  157-169.  The  rule  may  be  consid- 
ered as  settled  that  a  railroad  company,  having  accepted  a 
passenger,  is  under  an  obligation  to  take  due  and  reasonable 
care  for  his  safety,  and  that  that  obligation  arises  by  implica- 
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tion  of  law,  independent  of  contract.  To  ^ive  the  plaintiff  a 
standing  in  court  to  sue  for  the  injury,  she  has  no  need  of 
the  aid  of  a  contract  which  was  illegal. 

Nor  was  the  plaintiff's  violation  of  the  Sunday  law,  in  a 

legal  sense,  the  cause  of  her  injury.     It  was  only  the  occasion 

for  an  injury  by  the  defendant's  wrongful  act,  and 

BAeorerj  mmf  hcucc  her  wrong-doing  did  not  contribute  to  the 


be  iMd  wkem  injury  in  such  a  sense  as  to  deprive  her  of  her  right 
4io«B  >ot  eon.    of  action.     It  was  merely  a  condition,  and  not  a  con- 


wroBff-dotBflr 


tribate  to  !».  tributory  cause   of  the  injury.     Thus  in  White  v. 
J«r7.  Lang,  128  Mass.  598,  it  was  held  that  if  a  person, 

while  unlawfully  travelling  on  Sunday,  is  injured 
by  the  assault  of  a  dog,  the  act  of  travelling  was  not  a  con- 
tributory cause  of  the  injury,  and  that  he  could,  notwith- 
standing his  own  violation  01  the  law,  maintain  his  action 
against  the  owner  of  the  do^.  In  sustaining  the  suit,  the 
court  said :  "  If  a  person  who  is  at  the  time  acting  in  violation 
of  law  receives  an  injury  caused  by  the  wrongful  or  negligent 
act  of  another,  he  may  recover  therefor  if  his  own  illegal  act 
was  merely  a  condition,  and  not  a  contributory  cause,  of  the 
injury.  *  *  *  It  is  true  that,  if  he  were  not  travelling,  he 
would  not  have  received  the  injury ;  but  the  act  of  travelling 
is  a  condition,  and  not  a  contributory  cause,  of  the  injury." 
The  ninety-second  section  of  the  road  act  (Revision,  1012) 
provides  that  all  wagons  and  other  wheel  carriages  of  every 
Kind  or  description,  travelling  or  passing  on  the  highways 
within  this  state,  belonging  to  residents  therein,  shall  track 
on  the  gronnd  not  less  than  four  feet  and  ten  inches,  under 
the  penalty  of  five  dollars  for  each  offense,  to  be  recovered, 
one  moiety  of  which  is  to  be  paid  to  the  overseer  of  the  high- 
ways, and  the  other  to  the  informer.  The  penalty  in  this 
statute,  like  that  in  the  Sunday  law,  is  prescribed  for  the  pur- 
pose of  prohibition,  and  not  revenue,  and  a  citizen  travelling 
a  public  highway  with  a  wagon  of  a  narrower  track  than  that 
named  in  the  statute  is  engaged  in  violating  the  law.  In 
some  parts  of  this  state  the  use  of  pleasure  and  business 
wagons  of  the  New  York  gauge,  which  is  narrower  than  that 
of  our  statute,  is  quite  common.  In  collision  cases  on  public 
highways  or  at  railroad  crossings,  the  defense  that  plaintiff  is 
debarred  of  his  action  on  the  ground  of  contributory  negli- 
gence, for  the  reason  that  the  wagon  which  he  was  driving 
did  not  conform  to  the  statutory  gauge,  has  never  occurred 
to  counsel,  who  are  usually  astute  in  discovering  grounds  of 
defense  under  the  doctrine  of  contributory  negligence.  In 
m)^  experience,  it  has  never  been  thought  worth  while  to  in- 

3uire  in  such  cases  as  to  the  track  of  the  wagon  injured  or 
estroyed  in  such  a  collision,  and  a  defense  on  that  ground 
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would  obviously  receive  no  consideration.  The  cases  sus- 
taining the  ruling  of  the  trial  judge  on  this  head  are  numerous. 
They  are  cited  and  approved  by  leading  text-writers  in  dis- 
cussing this  subject.  Bish.  Non-Cont.  Law,  §§  63,  64;  2 
Wood,  Ry.  Law,  §  318;  Beach,  Contrib.  Neg.  §  81 ;  Cooley, 
Torts,  (2a  Ed.)  178,  *I55  et  seq,,  and  notes.  On  principle,  as 
well  as  by  weight  of  authority,  the  ruling  of  the  trial  judge 
was  correct. 

The  station  at  which  this  accident  happened  was  located 
upon  an  embankment  elevated  above  the  public  road,  which 
crosses  the  railroad  under  a  bridge  carrying  the  ^^^ 

railroad  over  the  public  road.  The  company  had 
a  depot  building  for  the  reception  of  passengers  on  a  level 
with  the  track  on  the  north  side  of  its  track.  At  the  west 
end  of  this  building  there  were  steps  for  the  accommodation 
of  passengers,  leading  down  to  the  public  road.  On  the 
south  side  of  the  embankment  there  was  a  stairway  leading 
also  to  the  public  road,  built  by  private  persons  residing  in 
that  neighborhood  for  their  own  convenience,  and  used  by 
passengers  as  means  of  access  to  and  from  the  station.  The 
company  did  not  construct  or  keep  this  stairway  in  repair. 
The  stairway  rested  against  the  embankment  of  the  railroad. 
It  was  on  the  company's  grounds  and  led  to  the  public  street. 
From  the  depot  building  to  the  top  of  this  stairway  there  was 
a  gravel  wait,  and  the  employes  of  the  company  testified  that 
the  passage  was  kept  free  and  open  and  unobstructed.  It 
was  apparently  a  way  provided  as  a  means  of  access  to  and 
from  the  company's  depot  grounds.  On  the  occasion  when 
the  plaintiff  received  her  injury  the  train  reached  the  station 
at  9:35  P.  M.  The  night  was  dark  and  stormy.  There  was 
no  light  in  or  about  the  depot  building,  and  no  person  there 
to  direct  passengers  as  to  the  way  to  leave  the  depot  grounds. 
The  plaintiff,  in  crossing  the  tracks  on  her  way  to  the  stair- 
way, fell  over  some  timber,  and  received  the  injury  for  which 
she  sues.  The  plaintiff  testified  that  the  only  time  she  was 
at  that  depot  before  that  night,  she  used  this  stairway,  and 
that  she  knew  of  no  other  passage  to  or  from  the  depot. 

The  judge  submitted  to  the  jury  the  question  whether 
the  plaintin  was  justified  in  using  this  way  out  from  the 
depot,  in  this  language:  "Did  the  plaintin  do  ,  ^  ^, 
right  in  taking  this  way  out.  1  hat  depends  upon 
the  question  whether  this  way  of  passage  was  there  by  the 
recognition,  procurement  or  assent  of  the  company,  as  a 
means  for  the  entrance  and  exit  of  passengers.  Proof  of 
such  approval  by  the  company,  or  of  its  recognition,  need 
not  be  made  by  any  resolution  or  declaration  of  the  company, 
or  of  its  agents.     If  to  persons  of   ordinary   understanding 
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and  discernment  it  appeared  to  be  such  a  way,  and  by  the 
company  it  was  allowed  to  remain  and  be  in  use  by  passen- 
gers going  to  or  from  trains,  any  one  going  to  and  from  a 
train  as  a  passenger  was  authorized  to  make  use  of  it.  If  the 
company  permitted  it  to  be  done  openly,  so  that  persons  of 
reasonable  judgment  and  discernment  would  conclude  it  to 
be  a  means  of  entrance  and  exit,  then  any  passenger  was 
authorized  to  take  it  and  use  it.  It  is  submitted  to  you  as  a 
question  of  fact  whether,  to  an  ordinary  observer,  this  was 
held  out  as  one  of  the  passage-ways  from  the  depot  to  the 
public  street.  If  so,  any  passenger,  unwarned,  might  use  it 
as  such.  If  you  should  so  find,  it  is  entirely  immaterial  who 
built  the  stairway  or  who  kept  it  in  repair. ' 

The  duty  of  a  railroad  conripany,  as  a  carrier  of  passengers, 
does  not  end  when  the  passenger  is  safely  carried  to  the  place 
Dot  of  ear*  ^^  his  destination.  The  company  must  also  pro- 
rier  to  pro-  vidc  safc  mcans  for  access  to  and  from  its  station 
TidemoMiof  for  the  use  of  passengers,  and  passengers  have  a 
MOMS  to  lu-  right  to  assume  that  the  means  of  access  provided 
*  ®"*  are  reasonably  safe.     If  there  be  two  ways,  one  of 

which  is  faulty  in  construction  or  repair,  a  passenger  using 
it,  and  injured  by  its  faulty  condition,  will  not  be  debarred 
of  his  action,  although  the  other,  which  he  might  have  used, 
was  safer.  Longmore  v.  Great  Western  R.  Co.,  19  C.  B.  (N. 
S.)  183.  A  company  having  provided  one  safe  and  conven- 
ient way  of  ingress  and  egress  to  and  from  its  station,  may, 
as  contended  Tor  by  the  company's  counsel,  suffer  private 
persons,  for  their  own  convenience,  to  have  and  use  another 
way  of  access  across  its  depot  grounds,  and  it  may  be  that 
those  who  use  such  a  way  will  do  so  at  their  peril,  if  they 
have  notice  of  the  private  character  of  the  way.  But  that 
is  not  this  case.  The  passage-way  taken  by  the  plaintiff  led 
to  the  public  street,  and  had  every  indication  of  having  been 
provided  for  use  by  the  public,  as  a  way  to  and  from  the 
station.  Under  the  charge  of  the  court  and  the  finding  of 
jury  it  must  be  taken  to  be  the  fact  that  this  way  of  passage 
was  there  by  recognition,  procurement  or  consent  of  the 
company,  and  that  by  sufferance  and  use  it  had  obtained  such 
an  appearance  of  a  passage-way  passengers  were  invited  to 
use,  as  that  persons  of  reasonable  judgment  and  discern- 
ment would  conclude  it  to  be  a  means  of  entrance  and  egress. 
It  was  of  a  passage-way  having  these  characteristics  that  the 
judge  said  that  it  was  immaterial  who  built  the  stairway,  or 
who  kept  it  in  repair. 

In  Beard  v,  Connecticut  &  P.  Riv.  R.  Co.,  48  Vt.  loi,  there 
was  a  stairway  for  passengers  through  the  company's  depot 
building,  and   also  a  stairway  at  each  end  of  the  passenger 
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platform.  The  stairway  at  the  north  end  was  open  at  the 
top,  and  there  was  nothing  to  indicate  that  it  was  not  for  the 
use  of  passengers.  In  fact,  that  stairway  was  built  by  an 
express  company,  and  was  used  exclusively  by  the  express 
company  for  removing  express  freight,  and  opened  into  the 
street,  over  a  platform  for  loading  and  unloading  express 
wagons.  The  plaintiff,  a  passenger,  in  attemj^ting  to  pass 
down  the  stairway  in  the  dark,  fell  and  was  injured.  For 
this  injury  she  sued  the  railroad  company.  The  defendant's 
counsel  requested  the  trial  judge  to  charge  the  jury  that 
the  plaintiff  could  not  recover  unless  she  showea  that  the 
lower  platform,  in  stepping  from  which  she  was  injured,  was 
on  the  defendant's  premises.  The  court  declined  to  so  in- 
struct the  jury,  but  told  the  jury  that  the  plaintiff,  to  recover, 
must  establish  that  the  company  was  guilty  of  negligence  in 
leavings  the  stairway  where  it  left  the  upper  platform  open, 
and  without  any  guard  or  notice  to  warn  passengers  that  the 
stairway  was  not  to  be  used  as  a  way  of  passag^e  to  the  street 
below,  and  that  she  was  injured  by  such  negligence  or  want 
of  care  on  the  part  of  the  defendant  without  any  neglect  or 
want  of  care  on  her  part  contributing  to  the  injury.  This  in- 
struction was  held  to  be  correct.  The  court,  in  sustaining  the 
instructions  of  the  trial  judge,  speaking-  of  the  likelihood 
of  a  stranger  to  regard  that  stairway  as  designed  to 
furnish  a  safe  way  of  getting  to  the  street,  said :  "  If 
not  so  designed,  and  it  was  unsafe  to  a  stranger  for  such 
a  purpose  in  the  darkness,  it  was  the  duty  of  the  defendant 
to  forefend  against  injury  by  closing  up  the  head  of  the  stairs, 
or  by  notifying  in  some  effectual  way  against  using  those 
stairs  for  getting  to  the  street.  *  *  *  In  view  of  the 
unquestionable  law,  the  request  to  which  the  exception  was 
taken  seems  frivolous.  The  open  stairs  on  the  margin  of  the 
platform  led  the  plaintiff,  without  fault  on  her  part,  to  the 
point  of  harm.  *  *  *  The  fact  that  the  bottom  of  the 
pitfall  on  which  the  plaintiff  landed,  and  thereby  received 
nurt,  was  beyond  the  line  of  ownership  of  the  defendant, 
neither  relieves  the  duty,  nor  mitigates  the  fault,  of  the  de- 
fendant" 

In  the  case  in  hand,  contributory  negligence  by  the  plaintiff 
was  negatived  by  the  jury.     The  case  is  here  solely  on  the 
use  of  the  passage-way  by  the   plaintiff,  and  the  duty  of  the 
company  with  regard  to  its  condition  and  safety.     We  think 
the  instruction  of  'the  trial  judge  on  that  subject  was  correct. 
A  passage-way   having   the   characteristics  men-  uviutiomto 
tioned  by  the  judge  became  by  the  company's  act  nse  i»MMge 
a  passageway  which   passengers  were  invited  to  ''•^ 
use,  with  respect  to  which  the  company  was  under  a  duty 

41  A.  &  E.  R.  Cas.--i3 
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to  have  it  kept  reasonably  safe  for  use.  A  passenger  using 
the  way  under  such  an  invitation  was  not  bound  to  inquire 
b3r  whose  contributions  the  stairway  was  erected  or  main- 
tained. Nor  was  the  company  absolved  from  its  duty  in 
the  premises  by  the  fact  that  it  erected  and  maintained  at 
its  own  expense  another  way  of  exit.  The  other  exceptions 
on  the  record  have  been  examined.  We  find  no  error  in  the 
conduct  of  the  trial,  and  the  judgment  should  be  affirmed. 
Affirmed  unanimously. 

Approach  to  Station — Duty  of  Company  to  Light — D«pr»6  of  Cara. — RaQ- 
road  companies  are  bound  to  provide  safe  and  convenient  means  of  ap- 
proach to  their  stations  for  all  who  take  their  trains  as  passengers,  and  of 
departure  for  those  leaving  them ;  and,  as  a  part  of  this  obligation,  the 
stations  must  be  sufficiently  lighted,  and  kept  lighted  until  all  passengers 
have  had  a  reasonable  time  afforded  them  to  reaoi  a  safe  public  thorough- 
fare by  the  aid  of  such  lighting  if  needed,  or  unless  a  guide  be  furnished 
for  the  purpose  by  the  company.  A  great  many  trains  passing  a  particu* 
lar  station  every  day  make  the  approach  to  and  departure  from  that  sta- 
tion very  dangerous,  and  the  diligence  and  care  of  the  railroad  company  in 
protecting  its  passengers  in  coming  and  going  must  be  proportionate  to  the 
risk  incurred  by  them,  and  such  danger  also  requires  of  the  passenger 
cautious  circumspection,  proportioned  to  such  risk.'  .  Per  Comegys,  C.  J., 
charging  the  jury,  in  Wallace  v.  Wilmington  &  N.  R.  Co.,  Del  Super.  Ct., 
Dec.  13,  1889. 

Station — Strangers— Extinguishment  of  Light— Trespasser. — If  a  ^senger, 
being  a  stranger  to  the  station  and  surroundings,  and  finding  himself,  al- 
most immediately  after  ali^htinpr  from  a  train,  left  in  utter  darkness  by  the 
extinguishment  of  the  station  light  by  the  agent  of  the  railroad,  the  rail- 
road cannot  claim  that  the  passenger  is  a  wrong-doer  if  he,  in  his  effort  to 
get  to  a  place  of  safety  or  for  information,  cross  other  ground  of  the  de- 
fendant than  that  upon  which  the  station  is  actually  erected.  /^^  Comegys,  * 
C.  J.,  charging  the  jury,  in  Wallace  v,  Wilmington  &  N.  R.  Co.,  Del.  Super. 
Ct..  Dec.  13,  1889. 

Same — Submission  to  Guidance  of  Third  Persont — If  the  plaintiff  com- 
mitted herself  to  the  guidance  of  a  third  person,  and  trusted  to  his  knowl- 
edge and  skill,  she  would  be  held  to  have  waived  the  duty  of  the  rail- 
road to  furnish  her  with  safe  means  of  departure.  But  if  this  third  person, 
being  a  member  of  the  party,  be  equally  ignorant  of  the  proper  way  to 
depart,  she  could  hardly  be  charged  with  having  put  herself  under  such 
guidance.  Per  Comegys,  C.  J.,  charnng  the  jury,  in  Wallace  v,  Wil* 
mington  &  N.  R.  Co.,  Del.  Super.  Ct.,  Dec.  13,  i^ 
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Sullivan 

V. 

Maine  Central  R.  Co. 

{Maine  Supreme  Judicial  Courts  December  28,  1889.) 

InJurlM  to  Passeng^ri  Travelling  on  Sunday^— Riding  upon  Sunday  for 
exercise,  and  for  no  other  purpose,  is  not  a  violation  of  the  statute  in  re- 
lation to  the  observation  01  the  Lord's  day.  The  statute  was  not  intended 
as  an  arbitrary  interference  with  the  comfort  and  conduct  of  individuals, 
when  necessary  to  the  promotion  of  health  in  walking  or  riding  in  the 
open  air  for  exercise. 

On  exceptions  from  Supreme  Judicial  Court,  Kennebec 
Countj. 

Action  for  damasres.  There  was  a  verdict  for  plaintiff,  and 
defendant  excepted. 

H.  M.  Heath  and  O.  A.  Tuell  for  plaintiflF. 

F.  A'   Wilson  and  C.  F.  Woodard  tor  defendant. 

Foster,  J. — The  defendant's  contention  in  support  of  the 
single  question  raised  by  the  exceptions  is  founded  upon  the 
erroneous  assumption  that  riding  upon  Sunday  for 
exercise,  and  for  no  other  purpose,  is  a  violation     w««g  on 
of  the  statute  in  relation  to  the  observance  of  the     ^"^^'l^'* 
*  Lord's  day.    The  statute  is  not  to  be  so  construed,     inlfai. 
Such  an  interpretation  would  be  contrary  to  the 
spirit  as  well  as  the  letter  of  a  statute  which  expressly  ex- 
cepts from  its  prohibition  works  of  necessity  or  charity. 
Rev.  St.  chap.  124,  §  20. 

And  this  exception  may  properly  be  said  to  cover  every- 
thing which  is  morally  fit  and  proper,  under  the  particular 
circumstances  of  the  case,  to  be  done  upon  the  Sabbath. 

Tested  by  this  rule,  our  own  court,  in  O'Connell  v.  Lewis- 
ton,  65  Me.  34,  and  Davidson  v,  Portland,  69  Me,  116,  has 
held  that  walking  out  in  the  open  air  upon  the  Sabbath  for 
exercise  is  not  a  violation  of  the  statute. 

In  other  jurisdictions,  also,  it  has  been  held  not  to  be  unlaw^ 
ful  to  ride  to  a  funeral,  (Home  v,  Meakin,  115  Mass.  326;) 
walking  to  prepare  medicine  for  a  sick  child,  (Gorman  v, 
Lowell,  117  Mass.  65  ;)  riding  to  visit  a  sick  sister,  (Cronan  v, 
Boston,  136  Mass.  384;)  travelling  to  visit  a  sick  friend,  (Doyle 
V.  Railroad  Co.,  118  Mass.  195  ;)  a  servant  riding  to  prepare 
needful  food  for  her  employer,  (King  v.  Savaee,  121  Mass. 
303;)  a  father  riding  to  visit  his  two  b.oys,(McCTaryt/.  Lowell, 
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44  Vt.  116;)  walking  for  exercise,  (Hamilton  v.  Bosto,  14 
Allen  (Mass.),  4750  and  walking  partly  for  exercise  and  partly 
to  make  social  call,  (Barker  v.  Worcester,  139  Mass.  74!) 

The  statute  was  never  intended  as  an  arbitrary  interfer- 
ence with  the  comfort  and  conduct  of  individuals,  when  nec- 
essary to  the  promotion  of  health,  in  walking  or  riding  in 
the  open  air  for  exercise.  The  prohibition  is  against  unnec- 
essary walking  or  riding.  As  a  general  rule,  the  jury,  under 
proper  instructions  from  the  court,  must  determine  this  ques- 
tion from  the  circumstances  presented  to  them. 

In  this  case  we  can  perceive  no  error  in  the  instructions, 
and  the  exceptions  must  be  overruled. 

Nor  do  we^think  the  verdict  should  be  disturbed  under  the 
motion  for  a  new  trial.  A  very  careful  examination  of  the 
evidence  satisfies  us  that  upon  the  questions  of  fact  sub- 
mitted to  the  jury  no  interference  by  this  court  is  necessary. 
The  plaintiff  was  clearly  entitled  to  some  damages.  The 
amount  awarded  does  not  appear  to  be  excessive. 

Motions  and  exceptions  overruled. 

Peters,  C.  J.,  and  Walton,  Virgin,  Emery,  and  Has- 
kell, J  J.,  concurred. 

Injuries  to  Passengers  while  Travelling  on  Sunday— Right  to  Recover. — 
See  Delaware  L.  &  W.  R.  Co.  v,  Trautwein  (N.  J.),  anie.p,  — ;  Bucher  v. 
Cheshire  R.  Co.  (U.  S.),  34  Am.  &  Eng.  R.  Cas.  389;  McDonough  v.  Met- 
ropolitan R.  Co.  (Mass.),  21  Id,  354;  Smith  v.  New  York,  S.  &  w.  R.  Co. 
(^f.  J.),  18  Id,  399,  note  403,  481 ;  Knowlton  v.  Milwaukee  City  R.  Co. 
(Wis.),  16  Id.  330 ;  Bucher  v.  Fitchburg  R.  Co.  (Mass.),  tid.  212,  note  220 ; 
note  23  Id,  434. 


Savannah,  Florida  &  Western  R.  Co. 

V. 

Holland. 

{Georgia  Supreme  Courts  March  i,  1889.) 

Passenger — Personal  injuries — Evidence— Res  Qests. — ^The  plaintiff,  a 
passenger  upon  a  railway,  who  left  the  train  late  at  night,  and  in  so  doing 
(as  he  alleges)  was  injured  by  a  fall  which  broke  his  leg,  having  pulled  off 
his  coat,  detached  his  suspenders,  bound  up  his  broken  limb,  crawled 
through  a  culvert  from  one  side  of  the  railway  to  the  other,  seated  him- 
self on  the  cross-ties,  and  cried  for  help,  his  account  of  the  manner  of  his 
leaving  the  train  and  receiving  the  injury,  given  to  a  person  who  reached 
him  about  half  an  hour  after  Hrst  hearing  his  cries,  was  no  part  of  the  res 
gestas,  and,  being  a  mere  narrative  of  a  past  event,  was  not  admissible  evi- 
dence in  his  own  behalf. 
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Evidence — Impeaching  Credibility  of  Witness. — When,  on  cross-examina- 
tion, a  witness  is  interrogated  as  to  a  conversation  with  a  view  to  laying 
the  jfoundation  for  impeaching  him,  he  has  a  right  to  ^ve  the  whole  con- 
versation so  far  as  it  is  pertinent ;  and  this,  without  reference  to  whether 
the  other  interlocutor  was  an  agent  of  the  cross-examining  party  or  not. 

Same— Attempt  to  Entrap  or  Corrupt  Witness. — When  one,  in  the  interest 
of  a  party  to  the  cause,  has  maneuvered  to  entrap  or  corrupt  an  adverse 
witness,  and  the  evidence  sufi;gests  that  he  was  sent  on  some  mission  to 
the  witness  by  an  attorney  ofthe  party  whose  interest  he  soufi^ht  to  pro- 
mote, the  court  may  charge  the  jury  on  the  question  whether  his  authority, 
if  any  he  had,  was  pure  or  impure ;  whether  it  was  limited  to  the  use  of 
proper  means  for  the  attainment  of  right  ends,  or  extended  to  such  means 
as  were  actually  used,  and  to  ends  apparently  improper  and  illegal.  Both 
the  fact  and  the  nature  of  the  afi^ency  are  open  to  the  jury,  and  the  evidence 
warranted  the  conside  ration  of  ooth. 

Punitive  Damages — Pleading. — In  order  for  the  jury  to  assess  punitive 
damages  in  an  action  for  a  tort,  it  is  not  necessary  that  they  shall  be  claimed 
£0  nomine  in  the  declaration.  It  is  enough  that  the  facts  alleged  and  proved 
be  such  as  to  warrant  the  assessment. 

Error  from  Superior  Court,  Mitchell  County. 
Chisholm  &  Erwin  for  plaintiff  in  error. 
W.  M.  Hammond  ana  Spence  &  Twitty  for  defendant  in 
error. 

Bleckley,  C.  J. — i.  The  plaintiff  below,  Holland,  being;  a 

Eassenger  upon  the  train,  was  carried  past  the  station  at  which 
e  wished  to  stop.  Discovering  the  fact,  he  re- 
quested the  conauctor  to  let  him  off  ;  and  a  vital  *'***^ 
question  in  the  case  was  whether  he  alighted  safely,  and  re- 
ceived his  injury  afterwards  by  falling  through  a  trestle  on 
his  way  back  to  the  station,  or  whether  he  fell  through  the 
trestle  in  alighting  by  reason  of  being  forced  or  pushed  off 
at  that  point  by  the  conductor.  There  is  no  doubt  but  that 
he  was  seriously  injured  by  his  fall,  his  leg  being  broken. 
No  one  witnessed  the  fall.  He  testified  in  his  own  behalf, 
and  made  a  case  of  gross  negligence  against  the  company. 
The  evidence  of  another  witness  was  'Jadmitted,  over  ob- 
jection, as  to  what  the  plaintiff  said  in  giving  an  account  of 
the  manner  of  his  leaving  the  train  and  receiving  the'  in- 
jury. When  these  declarations  were  made,  the  plaintiff  had 
gulled  off  his  coat,  detached  his  suspenders,  bound  up  his 
roken  limb,  crawled  through  a  culvert  from  one  side  of  the 
railway  to  another,  seated  himself  on  the  cross-ties,  and  cried 
for  help.  It  was  late  at  night.  A  person  who  heard  his  cry 
reached  him  about  half  an  hour  after  first  hearing  him.  To 
this  person  the  statement  was  made ;  and  the  question  is,  was 
that  statement  a  part  of  the  res  gestce  ?  We  think  it  was  not. 
The  Code  (§  3773)  declares  that  "  declarations  accompany- 
ing an  act,  or  so  nearly  connected  therewith  in  time  as  to  be 
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free  from  all  suspicion  of  device  or  after  thought,  are  admis- 
sible in  evidence  as  part  of  the  resgesta**  It  is  man- 
BMiaraiioBi'  ifest  that  the  act  by  which  the  plaintiff  was  injured 
Mut^MiM  ^^^  completely  terminated  before  his  declarations 
gMtM.  were  made,  and  that  they  were  no  accompaniment 

of  the  same.  Were  they  so  connected  with  it 
in  time  as  to  be  free  from  all  suspicion  of  device  or  after- 
thought?  He  had  turned  his  attention  from  the  act  to  meas- 
ures looking^  to  his  own  safety  and  comfort.  He  had  certainly 
occupied  his  thoughts  with  something  besides  the  facts  and 
circumstances  to  which  his  declarations  related.  He  had  full 
opportunity,  although,  no  doubt,  under  great  suffering,  to  de- 
vise a  story  in  his  own  interest ;  and  there  is  no  reason  for 
concluding  that  he  did  not  have  capacity  to  take  •  advantage 
of  his  opportunity.  He  was  exposed  to  the  temptation  of 
fabricating  a  story,  if  he  needed  the  aid  of  invention  ;  and  the 
exposure  was  under  circumstances  calculated  to  excite  sus- 
picion that  his  statement  was,  .or  might  have  been,  referable 
to  deliberation  and  after  thought,  rather  than  to  spontaneous 
or  instinctive  utterance.  This  does  not  imply  that  he  did  fab- 
ricate, for  he  might  not  have  done  so.  Truth  may  have  been 
with  him,  and  invention  unnecessary.  But,  as  his  declara^ 
tions  did  not  accompany  the  act,  they  had  to  be  so  nearly 
connected  therewith  in  time  as  to  be  free  from  all  suspicion 
of  device  or  after  thought.  Hall  v.  State,  48  Ga.  607.  If  sub- 
ject to  suspicion  at  all,  they  were  not  admissible,  although,  in 
the  particular  case,  the  suspicion  might  be  erroneous.  In 
Augusta  Factory  v,  Barnes,  72  Ga.  218,  the  injured  person 
was  a  child  14  years  old,  and  she  died  from  the  injury.  Her 
declarations,  made  half  an  hour  after  the  injury  was  received,, 
were  admitted  in  evidence  upon  the  ground  that  they  were 
free  from  suspicion;  this  court  saying  :  "  It  isscarcel^^  credi- 
ble  that  this  little  girl,  while  enduring  such  excruciating  pain 
-perhaps  torture  would  not  be  too  strong  a  word  to  charac- 
terize it — from  this  frightful  wound,  would  have  been  capable 
of  framing  a  story  with  a  view  to  her  ultimate  advantage  of 
gain,  or  for  any  other  ulterior  purpose."  In  considering  that 
case  afterwards,  in  Augusta  &  S.  jR.  Co.  v.  Randall,  79  Ga. 
311,  34  Am.  &  Eng,  R,  Cas.  439,  in  which  latter  case  the  dec- 
larations of  a  mature  woman,  not  more  remote  in  time,  were 
held  inadmissible,  the  court  said  :  "  That  case  must  rest  alone 
upon  its  own  peculiar  facts,  and  will  not  be  extended  be- 
yond them.  *  *  *  The  proximity  of  time  in  which 
declarations  are  made  to  the  main  transaction  is  not  the 
only  test  of  their  admissibility  in  evidence,  but  they  must 
also  be  free  from  all  suspicion  of  device  or  after  thought." 
It  is  obvious  that,  upon  this  requisite  of  freedom  from  suspi- 
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cion,  the  age  and  discretion  of  the  speaker  must  be  of  very 
considerable  importance.  We  think  the  doctrine  recognised 
g"enerally  by  courts,  others  as  well  as  our  own,  would  require 
the  exclusion  of  the  evidence  in  this  case.  A  somewhat 
thorough  discussion  of  the  subject  will  be  found  in  the  opin- 
ion by  Earl,  J.,  in  Waldele  v.  New  York  C.  &  H.  R.  R.  Co., 
95  N.  Y.  274,  IQ  Am.  &  Eng.  R.  Cas  400,  the  facts  of  which  case 
were  quite  as  favorable  for  the  admission  of  the  evidence  as 
are  those  of  the  present  case,  and  it  was  ruled  inadmissible. 
See  Estell  v.  State,  51  N.  J.  L.  182;  Chicago,  W.  D.  R.  Co. 
V.  Becker  (111.),  21  N.  E.  Rep.  524.  An  excellent  chapter  on 
the  topic  will  be  found  in  Wood,  Pr.  Ev.  413-480;  and  sec 
Mechem^  Ag.  §  715.  Inasmuch  as  the  evidence  of  the  plaint- 
iff  and  that  of  the  conductor  differed  to  the  degree  of  direct 
antagonism  upon  the  principal  facts  in  issue,  any  illegal  evi- 
dence  may  have  turned  the  scale  ;  and  the  declarations  of  the 
plaintiff  being,  as  we  have  seen,  inadmissible,  we  think  a  new 
trial  should  ht  had.  For  this  reason  the  judgment  denying 
a  new  trial  is  reversed. 

2.  The  witness  Branch,  on  cross-examination,  was  interro- 
gated as  to  conversation  in  the  presence  of  Collins,  and  as  to 
conversation  addressed  to  Collins.  This  was  with 
a  view  to  laying  the  foundation  for  impeaching  ^J^nS^^rf 
him  by  the  testimony  of  Collins.  His  answers,  J^tait.*' 
^without  the  explanations  which  he  was  allowed  to 
superadd  would  not  show  that  he  might  have  been  misunder- 
stood  by  Collins  as  to  the  former  conversation.  With  the 
explanation,  the  answers  show  plainly  that  Hitt  did  the  talk- 
ing, or  the  most  of  it,  and  that  Brancn  responded  by  nodding 
his  head  several  times  without  expressing  himself  in  words. 
What  Hitt  said  was  pertinent  to  the  subject  matter  to  which 
the  cross-examination  related  ;  and  the  nodding  of  the  head  by 
the  witness  was  perhaps  ambiguous,  meaning  either  that  he  un- 
derstood what  Hitt  said,  or  that  he  assented  to  some  of  it  as 
representing  the  truth  of  the  case.  The  latter  construction 
might  have  been  put  upon  it  by  Collins,  and  the  jury  would  not 
have  known  whether  this  was  correct  or  not,  had  not  all  the 
facts  and  circumstances  of  the  conversation  been  brought  to 
light  as  the  witness  detailed  them.  Indeed,  without  some  of 
the  explanation,  they  would  not  have  even  known  that  Branch 
expressed  himself  in  this  way  at  all.  Whether  Hitt  was  an 
agent  of  the  company  to  talk  as  he  did,  is  quite  beside  the 
question ;  for  the  company  sought  to  affect  the  witness  by 
tne  part  he  (the  witness)  took,  or  was  supposed  to  have  taken, 
in  that  conversation,  no  matter  who  or  what  the  other  inter- 
locutor was.  He  had  a  right  to  show  what  the  part  attrib- 
utable to  himself  really  was ;  and  in  order  to  do  so,  under  the 
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peculiar  circumstances,  it  was  necessary  to  detail  all,  or  much, 
of  what  Hitt  said.  The  general  rule  as  to  bringing  out  the 
whole  of  the  pertinent  matter  of  a  conversation,  where  a  part 
of  it  is  touched  upon,  is  applicable  to  the  present  case  with 
peculiar  force ;  for  here  tne  conversation  was  conducted  on 
one  side  by  words,  and  on  the  other  chiefly  by  sig^s  alone. 

3.  Hitt  talked  very  improperly,  and  with  an  evident  pur- 
pose to  corrupt  his  host,  Mr.  Branch,  as  a  witness.    Collins 

was  with  him  to  hear  what  was  said ;  and  both,  it 
ittoaptto  seems,  were  sent  by  Bush,  Esq.,  one  of  the  com* 
«m«ptwi(.     pj^uy's  counsel,  to  get  up  evidence  to  be  used  in 

the  case.  It  does  not  appear  in  express  terms  that 
the  company  or  that  Bush  directed  or  authorized  the  use  of 
any  improper  means  in  the  business  of  getting  up  evidence, 
but  there  can  be  no  doubt  that  to  obtain  evidence  and  prepare 
for  trial  is  within  the  scope  of  the  powers  of  an  attorney  em- 
ployed in  the  defense  of  a  pending  case.  If  Bush  himself  had 
used  the  means  to  suborn  evidence  which  Hitt  used,  the  fact 
of  his  so  doin^  would,  it  seems  to  us,  have  been  admissible  in 
evidence ;  and,  if  so,  we  see  not  why  Hitt's  conduct  under 
Bush  should  not  be  admissible.  The  court  charged  fully  and 
fairly  as  to  the  presumption  that  the  company  was  free  from 
complicity  in  the  unlawful  and  improper  conduct,  but  left  the 
question  to  the  jury  as  to  how  the  matter  really  was,  both  in 
respect  to  the  agency  of  Hitt,  and  his  authority  from  the  com- 
pany  to  conduct  himself  towards  the  witness  as  he  did.  There 
was  no  proof  from  Bush  or  any  other  witness  that  Hitt  had 
transcended  his  authority;  and  this,  together  with  all  the 
facts  and  circumstances,  could  be  considered  by  the  jury. 
The  evidence  warranted  the  reference  of  the  whole  matter 
to  the  jury  for  their  appraisement  of  its  import  and  value  as 
a  factor  in  the  general  case. 

4.  The  point  made  that  punitive  damages  could  not  be  re- 
covered, because  they  were  not  claimed  eo  nomine,  is  wholly 

without  merit.  The  declaration  lays  damages  at 
p«BiUT6daB-  $10,000,  and  alleges  a  tort,  with  circumstances  that 
■iret-piead.     ^^^^  ^^jj  ^^  considered  as  an  aggravation.    The 

Code  (§  3066)  declares :  "  In  every  tort  there  may 
be  aggravating  circumstances,  either  in  the  act  or  the  inten- 
tion ;  and  in  that  event  the  jury  may  give  additional  dam- 
ages, either  to  deter  the  wrong-doer  from  repeating  the  tres- 
pass, or  as  compensation  for  the  wounded  feelings  of  the 
plaintiff."  It  certainly  cannot  be  necessary  for  the  plaintiff 
to  set  out  in  his  declaration,  in  so  many  words,  that  he  clahns 
some  or  all  of  his  damages  as  punitive.  All  he  has  to  do  is 
to  make  a  case  by  his  pleading  and  evidence  which  will  enti- 
tle him  to  such  damages,  in  addition  to  those  actually  sus* 
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tained.     We  find  no  error  in  the  record,  save  as  indicated  in 
the  first  division  of  this  opinion.    Judgment  reversed. 


Alberti 

V. 

New  York,  Lake  Erie  &  Western  R.  Co. 

{New  York  Court  of  Appeals ^  Second  Division^  December  17,  1889.) 

Personal  Injuries — Care  and  Treatment — Evidence  as  to  Plaintiffs  Circum- 
stances.— ^Where  the  defendant  in  an  action  for  personal  injuries,  cross  ex- 
amines the  plaintiff's  witnesses  as  to  the  standing  of  the  physicians  who 
attended  him,  and  proves  that  they  were  ordinary  country  practitioners  who 
have  no  special  Icnowledge  of  the  treatment  of  persons  suffering  from  in- 
juries similar  to  plaintifiTs,  and  that  there  is  an  eminent  physician  from 
New  York,  skilled  in  the  treatment  of  such  cases,  the  defendant  therel>y 
raises  the  issue  that  the  plaintiff  had  not  had  proper  care  and  treatment, 
and  the  plaintiff  may  offer  testimony  showing  that  he  was  poor  and  de- 
pendent upon  his  earnings,  and  consequently  could  not  employ  any  skilled 
physician  from  a  distance. 

Same — Privilege  of  Physician — Waiver — Under  the  provisions  of  sections 
834  and  836  of  the  New  York  Code  of  Civil  Procedure,  that  a  physician  or 
surgeon  shall  not  disclose  any  information  acquired  in  attendins^  a  patient 
in  a  professional  capacity,  and  which  was  necessary  to  enable  him  to  act 
in  that  capacity  unless  tlie  privilege  is  "  expressly  waived  by  "  the  patient, 
the  privilege  is  waived  when  the  patient's  attorney  calls  the  physician  as  a 
witness  and  states  that,  as  his  attorney,  he  waives  it. 

Same — Evidence — Probable  Duration  of  Life. — A  physician  was  asked  to 
state  what  in  his  opinion  would  be  the  result  of  the  disease  from  which 
plaintiff  suffered.  Having  given  his  opinion,  he  was  asked  to  state  the 
length  of  time  that  plaintiff  might  live  in  the  natural  and  ordinary  course 
of  events.  The  witness  answered  that  he  could  only  give  the  probability 
from  the  history  of  other  similar  cases,  and  he  was  permitted  to  do  so. 
Held,  that  the  evidence  was  competent. 

Same — Evidence— Admissibility  of  Photograph. — During  the  trial  of  an  ac- 
tion for  personal  injuries,  a  physician  testified  that  a  photc^^ph  showing 
the  manner  in  which  the  plaintiff's  limbs  had  been  contracted  was  taken 
in  his  presence,  and  that  it  correctly  represented  the  condition  of  the  limbs. 
Held,  that  the  photograph  was  admissible  in  evidence. 

Appeal  from  General  Term  of  the  Supreme  Court,  Sec- 
ond Department. 

Action  for  damages  for  personal  injuries.  The  case  was 
tried  at  the  Orange  County  Circuit,  and  a  verdict  for  the 
plaintiff  for  $25,000  was  returned.  Upon  appeal,  the  general 
term  affirmed  the  judgment.  See  43  Hua(N.  Y.),  421.  The 
defendant  appeals. 

Lewis  E.  tarr  for  appellant. 

-P-  B.  McLeriTtan  for  respondent 
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Haight,  J, — This  action  was  brought  to  recover  damages 
for  a  personal  injury.  In  July,  1885,  ^^e  plaintiff  was  a  pas* 
»^t-  senger  upon  the  defendant's  express  train,  and  was 

seated  in  one  of  the  sleeping  cars.  When  the  train 
was  near  Oxford  in  the  county  01  Orange,  it  came  into  col- 
lision with  a  partially  displaced  door  of  a  freight  car,  going 
in  the  opposite  direction,  which  broke  the  windows,  and  the 

Eartition  between  them,  at  which  the  plaintiff  was  sitting, 
le  was  struck  by  the  broken  pieces  of  glass  and  timber,  and 
so  injured  that  tne  muscles  of  the  le^s  contracted  in  such  a 
way  as  to  draw  both  legs  up  against  his  body,  and  render  him 
helpless.  No  question  is  maae  but  that  there  was  sufficient 
evidence  to  take  the  case  to  the  jury  upon  the  main  elements 
of  the  cause  of  action.  It  is  claimed,  however,  that  errors 
were  committed  in  the  rejection  and  exclusion  of  evidence 
which  entitles  the  defendant  to  a  new  trial. 

The  plaintiff  and  his  wife  gave  testimonv  to  the  effect  that 
he  was  dependent  upjon  his  earnings  for  the  support  of  him- 
self and  wife.     This  was  given  under  tne  objection 
and  exception  of  the  defendant.    As  bearing  upon 


^hllim^^t  ^^^  question  of  damages,  we  think  this  testimony 
pendent  oV  *"  was  incompetent.  The  rule  of  recovery  is,  com- 
bie  eA»iBgi.  pensation  for  the  injuries  sustained.  Pain  and  suf- 
fering, loss  of  time,  tne  expense  of  medical,  surgical, 
and  other  attendance,  and  the  diminished  capacity  to  earn  in 
the  future,  are  all  proper  elements  to  be  taken  into  consider- 
ation by  the  jury  in  determining  the  amount  of  the  compen- 
sation that  should  be  awarded.  But  in  this  regard  the  law 
is  not  a  respecter  of  persons.  It  makes  no  distinction  between 
the  rich  or  the  poor,  and  a  jury  has  no  right  to  consider  that 
element  in  determining  the  amount  of  the  pecuniary  compen- 
sation. In  the  case  of  Myers  v.  Malcolm,  6  Hill  (N.  Y.),  292- 
296,  Nelson,  C.  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  A  new  trial  must  be  granted  in  this  case  for  the  error 
of  the  judge  in  admitting  evidence  of  the  wealth  of  one  of  the 
defendants.  This  was  clearly  inadmissible,  and  it  is  impos- 
sible to  say  what  effect  it  may  have  had  upon  the  verdict." 
In  the  case  of  Moody  v,  Osgood,  50  Barb.  (N.  Y.),  628,  Bar- 
nard, P.  J.  says :  "  Damages  in  these  cases  are  not  to  be 
estimated  by  or  proportioned  to  the  wealth  of  the  defendant 
Indirect  proof  of  the  wealth  of  the  defendant  is  just  as  inad- 
missible as  direct  proof  and  for  the  same  reasons.  To  the 
same  effect  are  the  decisions  of  the  supreme  court  of  the 
United  States,  and  the  courts  of  other  states.  See  Pennsyl- 
vania Co.  V,  Roy,  102  U.  S.  451-459;  Shaw  v.  Boston  &.  W. 
R.  Co.,  8  Gray  (Mass.),  45 ;  Chicago  &  N.  W.  R.  Co.  v.  Bay- 
field, 37  Mich.  205  ;  Stockton  v.  Frey,  4  Gill  406.     See,  also,, 
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2  Thomp.  Neg.  1263 ;  Abb.  Tr.  Ev.  601 ;    Wood,  Ry.  Law, 
1242. 

It  does  not  appear  to  us  that  this  evidence  was  competent 
as  bearing  upon  the  earning  capacity  of  the  plaintiff  prior  to 
the  injury.  It  is  true  that  the  jury  heard  the  plaint- 
iff's condition  described,  and  saw  his  wife  m  the  b^*****- 
court  room,  but  there  was  no  evidence  before  them  !J^Hy"or**' 
showing  the  style  or  manner  in  which  they  lived,  piAintur. 
or  the  amount  that  was  annually  expended  in  their 
support,  and  this  could  not  very  well  be  determined  by  the 
jury  by  a  mere  inspection  of  the  plaintiff's  wife  in  the  court 
room.  The  plaintiff  had  already  stated  the  character  and 
nature  of  his  business  before  his  injury,  and  subsequently 
stated  the  amount  of  salary  that  he  received.  His  earning 
capacity  was  thus  fully  maae  to  appear  by  direct  and  compe- 
tent evidence.  Nor  are  we  inchned  to  sustain  the  admissi- 
bility of  this  testimony  upon  the  theory  that  it  was  competent, 
as  tending  to  prove  that  the  plaintiff,  after  the  accident,  was 
unable  to  perform  any  labor.  There  was  but  little  dispute  in 
reference  to  his  actual  condition.  It  was  made  to  appear  from 
the  testimony  of  eye  witnesses  and  expert  physicians  who 
had  examined  and  satisfied  themselves  as  to  his  condition. 
We  are  aware  that  in  the  case  of  Caldwell  v.  Murphy,  1 1  N. 
Y.  416,  the  court  there  sustained  this  character  of  testimony 
upon  the  theory  that  having  a  family  dependent  upon  him  for 
support,  and  being  without  means  01  support  except  his  labor 
and  the  charity  01  his  friends,  his  omission  to  employ  himself 
had  a  bearing  upon  the  extent  to  which  he  had  been  disabled. 
But  we  reeard  that  case  as  carrying  the  rule  to  the  outside 
limit,  and  do  not  feel  justified  in  following  it  in  this  case. 

We  are  thus  brought  to  the  inquiry  as  to  whether  this  evi- 
dence was  competent  for  the  purpose  of  showing 
that  the  plaintiff  used  ordinary  care  to  cure  and  Dependenf© 
restore  himself ;    that  he  acted  in  good  faith,  and  J'^^'/'lJf,"^ 
resorted  to  such  means  as  were  reasonably  within  J!^rjf^nio 
his  reach  to  make  his  damages  as  small  as  possible.  c«re  injur. 
It  doubtless  would  be,  in  case  any  such  issue  was 
tendered  by  the  pleadings  or  raised  by  the  testimony.     A 
person  who  receives  an  injury  through  the  carelessness  of 
another  is  bound  to  act  in  good  faith  and  to  resort  to  such 
means  and  adopt  such  methods  as  are  reasonably  within  his 
reach  to  cure  and  restore  himself.     Lyons  v.  Erie  R.  Co.,  57 
N.  Y.  489. 

The  answer  denied  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  extent  and  seriousness  of  the  injury 
complained  of.  The  first  witness  sworn  upon  the  trial  on  be- 
half of  the  plaintiff  was  Jonathan  Allen,  the  plaintiff's  father- 
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in  law,  at  whose  residence  he  had  been  since  the  injury.    He 
testified  as  to  the  condition  of  the  plaintiff  .upon  his  arrival, 
and  on  down  to  the  time  of  the  trial,  and  gave  the  names  of 
the  doctors  that  had  treated  him.     Upon  the  cross  examina- 
tion he  was  asked  if  the  plaintiff  at  any  time  since  the  injury 
had  been  under  the  charge  of  any  physician  especially  skilled 
in  this  class  of  cases,  and  he  answered  that  he  had  not,  any 
more  than  those  he  had  mentioned,  and  it  appeared  that  they 
were  ordinary  practitioners  in  the  country  villages  of  Ando- 
ver  and  Alfrecf.     It  was  after  this  testimony  was  given  that 
the  evidence  objected  to  was  called  out.      We  do  not  under- 
stand for  what  purpose  the  defendant  called  for  this  testimony, 
unless  it  was  his  purpose  to  show  that  the  plaintiff  had  not 
had  proper  care  and  treatment     The  physicians  who  testified 
on  behalf  of  the  plaintiff  were  cross  examined  by  the  defend- 
ant's counsel,  and  made  to  admit  that  they  had  never  seen  a 
case  of  this  kind  before,  and  consequently  had  no  experience 
in  treating  such  a  case.     It  further  appeared  that  there  was 
an  eminent  physician  in  New  York  by  the  name  of  Dr.  Se- 
guin,  who  was  skilled  in  the  treatment  of  diseases  of  this  char- 
acter.    It  was  undoubtedly  proper  for  the  defendant  to  cross 
examine  the  plaintiff's  physicians  as  to  their  skill  and  exper- 
ience  in  treating  diseases  of  this  character,  as  bearing  upon 
the  weight  which  should  be  given  by  the  jury  to  the  opinions 
expressed  by  them  in  reference  to  the  durability  of  the  dis- 
ease, and  that  evidence  did  not  necessarily  tender  the  issue 
as  to  whether  the  plaintiff  had  made  use  of  the  means  reason- 
ably within  his  reach  to  cure  himself.     But  no  such  claim  can 
be  made  as  to  the  testimony  called  out  from  the  witness  Allen. 
He  was  not  a  physician,  and  had  not  been  called  upon  to  ex- 
press  any  opinion  as  an  expert.    The  defendant  had  previously 
shown  by  the  testimony  of  this  witness  that  Dr.  Seguin  was 
especially  skilled  in  that  class  of  cases,  and  that  he  had  not 
been  called  to  treat  the  plaintiff ;  thus^iving  point  and  char- 
acter to  the  testimony  that  the  plaintiff  had  not  been  treated 
by  any  one  especially  skilled  in  such  cases.     It  appears  to  us 
that  tnis  evidence  was  sufficient  to  raise  such  an  issue,  and 
that  the  trial  court  was  justified  in  admitting  evidence  that 
would  tend  to  rebut  and  disprove  such  claim,  and  that  this 
was  done  by  showing  that  he  was  poor  and  dependent  upon 
his  earnings,  and  was  consequently  notable  to  emoloy  or  pay 
a  skilled  physician  to  visit  him  from  the  city  of  New  York. 
Upon  this  theory  we  are  of  the  opinion  that  the  evidence  ob- 
jected to  was  permissible. 

Dr.  Shepard  was  called  as  a  witness  for  the  plaintiff,  and 
asked  to  describe  to  the  jury  the  condition  in  which  he  found 
the  plaintiff  on  the  morning  after  the  accident,  and  what  his 
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condition  had  been  from  that  time  until  the  present.   This  was 
objected  to,  upon  the  jSfround  that  the  question 
comes  within  the  prohibition  of  the  Code,  as  a  ques-  PHTiie^ed 
tion  of  privilege.     The  counsel  for  the  plaintiflF  con-  J^*^"J^. 
ducting  the  trial  then  stated  that  as  his  attorney  eUa-waiw 
he  waived  the  privilege.     The  objection  was  then  ofpriTii«9e. 
overruled,  and  an  exception  was  taken  by  the  de- 
fendant, and  the  doctor  proceeded  to  state  the  condition  of 
the  plaintiff.     The  Code  of  Civil  Procedure  provides  that  a 
clergyman,  or  other  minister  of' any  religion,  shall  not  be  al- 
lowed to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body  to  which  he  belongs.     Section 
833.     And  that  a  person  duly  authorized  to  practice  physic 
or  surgery  shall  not  be  allowed  to  disclose  any  information 
which  he  acquired  in  attending  a  patient  in  a  professional  ca- 
pacitjr,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity.     Section  834-     And  that  an  attorney  or  counselor 
at  law  shall  not  be  allowed  to  disclose  a  communication  made 
by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course 
01  his  professional  employment.     Section  835.     Section  836 
then  provides :  "  The  last  three  sections  apply  'to  every  ex- 
amination of  a  person  as  a  witness,  unless  the  provisions 
thereof  are  expressly  waived  by  the  person  confessing,  the 

Eatient,  or  the  client."  So  that,  under  the  provisions  of  the 
itter  section,  there  must  be  an  express  waiver  by  the  patient 
in  order  to  make  the  testimony  competent.  The  question, 
then,  is,  can  such  express  waiver  be  made  by  an  attorney  of 
a  person  in  his  lifetime  ?  The  death  of  the  client  would  un- 
doubtedly terminate  such  agency,  and  no  one  would  then  be 
permittee!  to  speak  for  him,  and  the  prohibition  provided  for 
by  the  Code  would  then  doubtless  continue  forever.  West- 
over  V.  ^tna  Life  Ins.  Co.,  99  N.  Y.  56.  But  although  dead, 
he  may  leave  behind  him  evidence  which  indicates  an  express 
intention  to  waive  the  privilege,  as,  for  instance,  where  he  re- 
quests his  attorney  to  sign  the  attestation  clause  of  his  will, 
he  by  so  doing  expressly  waives  the  provisions  of  the  statutes, 
and  makes  him  a  competent  witness  to  testify  as  to  the  cir- 
cumstances attending  its  execution,  including  the  mental  con- 
dition of  the  testator  at  the  time.  In  re  Colman,  in  N.  Y.  220. 
RUGER,  C.  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  says :  "  It  cannot  be  doubted  that  if  a  client,  in  his  life- 
time, should  call  his  attorney  as  a  witness  in  a  legal  proceed- 
ing to  testify  to  transactions  taking  place  between  himself 
and  his  attorney  while  occupying  the  relation  of  attorney  and 
client,  such  an  act  would  be  held  to  constitute  an  express 
waiver  of  the  seal  of  secrecy  imposed  by  the  statute ;  and  can 
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it  be  any  less  so  when  the  client  has  left  written  and  oral  evi- 
dence of  his  desire  that  his  attorney  should  testify  to  facts 
learned  through  their  professional  relations  upon  a  judicial 

f proceedings  to  take  place  after  his  death  ?    We  think  not." 
f  the  calling  of  an  attorney  as  a  witness  in  behalf  of  his  client 
is  an  express  waiver  of  the  seal  of  secrecy  imposed  by  the 
statute,  is  not  also  the  calling  of  a  physician  as  a  witness  by 
his  patient  such  a  waiver  ?    It  is  true  that  these  remarks  of 
the  chief  judge  may  not  have  been  necessary  in  the  decision 
of  that  case,  and  may  have  been  made  by  way  of  illustration ; 
still  the  force  of  the  argument  is  such  as  to  commend  itself  to 
us  as  a  correct  and  just  interpretation  of  the  statute.    As  we 
have  seen,  the  physician  was  not  only  called  as  a  witness  on 
behalf  of  the  patient,  but  his  counsel  who  was  conducting 
the  trial  in  his  behalf  in  open  court  expressly  waived  the  pro- 
hibition of  the  statute.     Tne  attorney,  in  conducting^  the  trial, 
stood  in  the  place  and  stead  of  his  client,  representing  him  as 
his  duly  authorized  agent.    All  that  properly  related  to  the 
conduct  of  the  trial  devolved  upon  the  attorney.     It  was  for 
him  to  determine  what  should  or  should  not  be  presented  as 
evidence,  and  it  appears  to  us  that  he  must  be  deemed  to  so  far 
represent  the  client  as  to  be  authorized  in  his  behalf  to  waive 
the  privilege,  and  remove  the  seal  of  secrecy  to  the  evidence 
that  he  in  his  judgment  saw  fit  to  offer  for  and  on  behalf  of 
his  client.    The  power  of  an  attorney  to  represent  his  client 
was  considered  in  the  case  of  Mark  v.  City  of  Buffalo,  87  N. 
Y.  184.     In  that  case  the  attorneys  of  the  parties  had  agreed 
upon  the  amount  that  should  be  paid  to  the  referees  before 
whom  the  case  was  tried.    The  Code  fixed  the  fees  of  referees 
at  six  dollars  for  each  day  spent  in  the  business  of  the  refer- 
ence,  unless  at  or  before  the  commencement  of  the  trial  a  dif- 
f  erent  rate  of  compensation  is  fixed  by  the  consent  of  the  par- 
ties.    The  parties  nad  not  agreed  upon  a  greater  rate  tnan 
that  provided  for  by  the  statute,  but  their  attorneys  had,  and 
it  was  held  that,  under  their  employment,  they  had  the  power 
to  so  agree,  and  that  their  clients  were  bound  by  their  agree- 
ment. 

Dr.  Lewis,  another  witness  sworn  on  behalf  of  the  plaintiff, 
was  asked  to  state  what,  in  his  opinion,  would  be  the  result 
of  the  disease  in  the  natural  and  ordinary  course. 
ETideneeas  This  was  objected  to  on  the  ground  that  there  was 
d^rationof  ^^^  much  Speculation  connected  with  it.  The  ob- 
life.  jection  was  overruled,  and  an  exception  taken,  and 

the  witness  gave  it  as  his  opinion  tnat  the  patient 
would  never  be  any  better,  and  that  he  never  would  be  able 
to  straighten  his  limbs.  He  was  then  asked  to  state  the  length 
of  time  that  the  plaintiff  may  live,  in  the  natural  and  ordinary 
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course  of  events.  This  was  objected  to,  and  the  court  ruled 
that  he  might  answer  if  he  could  speak  with  reasonable  cer- 
tainty in  reference  thereto.  The  doctor  answered  that  he 
could  only  give  the  probability  from  the  history  of  other  sim- 
ilar cases,  and  this  he  was  permitted  to  do,  under  the  objec- 
tion and  exception  of  the  defendant.  It  will  be  observed  that 
as  to  the  latter  answer  the  answer  was  as  to  the  probability, 
and  that  in  the  former  question  he  was  called  upon  to  express 
his  opinion  in  reference  to  the  result  of  the  disease  in  the  nat- 
ural and  ordinary  course.  It  is  claimed  that  this  evidence  is 
objectionable,  under  the  case  of  Strohm  v.  New  York,  L.  E.  & 
W.  R.  Co., 96  N.  Y.  305, 19  Am.  &  Eng.  R.  Cas.  167.'  In  that  case 
the  question  was  as  to  what  might  or  may  develop,  and  was 
not  as  to  what  would  probably  or  was  reasonably  certain  to 
develop.  This  question  was  considered  in  the  case  of  Gris- 
wold  V.  New  York  C.  &  H.  R.  R.  Co.,  44  Hun  (N.  Y.),  236, 
affirmed  115  N.  Y.  61,  and  was  again  considered  by  us  m  the 
case  of  McClain  v.  Railroad  Co.,  1 16  N.  Y.  — ,  and  under  the 
rules  laid  down  in  these  cases  we  consider  the  evidence  com- 
petent. 

During  the  trial  the  plaintiff's  counsel  offered  in  evidence 
a  photograph  of  the  plaintiff,  showing  the  manner  in  which 
his  limbs  had  been  contracted.    This  was  permit- 
ted by  the  court,  under  the  objection  of  the  defend-  Ad^iirifcuitf 
ant.  nefore  the  photograph  was  done,  however,  one  ^^**' 
of  the  doctors  testified  that  it  was  taken  in  his  pres- 
•ence,and  thatitcorrectlyrepresented  the  condition  of  the  limbs. . 
The  only  materiality  of  this  evidence  was  to  show  the  man- 
ner in  which  the  limbs  of  the  plaintiff  were  contracted.     In 
this  regard  the  testimony  of  the  physician  is  that  it  was  a  cor- 
rect representation  of  them.    This  made  it  competent  as  a 
map  or  diagram.     Archer  v.  New  York,  N.  H.  &  H.  R.  Co., 
100  N.  Y.  580-603.     See,  also,  Wilcox  v.  Wilcox,  46  Hun  (N. 
Y.),  32-38;  Ruloff  V.  People,  45  N.  Y.  213-224;  Hynes  v.  Mc- 
Dermott,  82  N.  Y.  50.     The  judgment  should  be  affirmed, 
"with  costs. 

Bradley,  Vann,  and  Parker,  JJ.,  concur.  Follett,  C.  J., 
reads  dissenting  opinion,  and  Potter,  J.,  concurs.  Brown, 
J.,  not  sitting. 

Follett,  C.  J.,  {dissenting)— This  action  is  for  the  recovery 
of  damages  for  a  personal  injury  caused  by  the  negligence  of 
the  defendant    C5n  the  trial  the  plaintiff  was  per- 
mitted to  prove,  against  the  objection  and  excep-  ^JJ^*JJ*^*®' 
tion  oi  the  defendant,  that  he  depended  on  his  earn-  J,^"^* 
ings  for  the  support  of  himself  and  wife ;  that  he 
had  no  other  means;  and  that  since  December  7,  1885,  his 
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wife  had  been  working  what  she  could  for  the  support  of 
both.  It  was  held  in  the  prevailing  opinion  that  this  evi- 
dence was  not  admissible  generally,  nor  on  the  question  of 
damages,  which  is  well  sustained  by  the  authorities  cited, 
and  others  might  be  cited.  It  is  sought  to  sustain  in  this 
court  the  reception  of  the  testimony  on  the  e^round  (we  use 
the  language  of  the  respondent's  counsel)  "  that  it  was  com- 
petent tor  the  purpose  of  showing  that  the  plaintiff  used  or- 
dinary care  to  cure  and  restore  himself ;  that  he  acted  in  good 
faith,  and  resorted  to  such  means  as  were  reasonably  within 
his  reach  to  make  his  damages  as  small  as  he  could."  The 
rule  here  stated  was  laid  down  in  Lyons  v.  Erie  R.  Co.,  57 
N.  Y.  490,  in  this  language :  "  When  one  receives  an  injury 
through  the  carelessness  of  another,  he  is  bound  to  use  ordi- 
nary care  to  cure  and  restore  himself.  He  cannot  recklessly 
enhance  his  injury,  and  charge  it  to  another.  If  his  arm  be 
broken,  he  cannot  omit  to  have  it  set,  and  charge  the  loss  of 
the  arm  to  the  wrong-doer.  He  is  not  obliged  to  employ 
the  most  skillful  surgeon  that  can  be  found,  or  resort  to  the 
greatest  expense  to  ward  off  the  consequence  of  ao  injury 
which  another  has  inflicted  upon  him.  He  is  bound  to  act  in 
good  faith,  and  to  resort  to  such  means  and  adopt  such  meth- 
ods reasonably  within  his  reach  as  will  make  his  damages  as 
small  as  he  can."  The  rule  was  reaffirmed  in  Sauter  v.  New 
York  C.  &  H.  R.  R.  Co.,  66  N.  Y.  50,  and  must  be  regarded 
as  a  settled  rule  of  law  in  this  state.  At  this  point  it  is  im- 
portant to  inquire  whether  an  issue,  that  the  plaintiff  had  not 
used  ordinary  care  to  cure  himself,  had  acted  in  bad  faith, 
and  had  failed  to  resort  to  such  means  as  were  reasonably 
within  his  reach,  was  raised  on  the  trial.  It  is  not  alleged 
in  the  answer  that  the  plaintiff  was  negligent  in  respect  to 
the  means  used  to  effect  his  cure,  or  that  his  attendants,  pro- 
fessional or  lay,  were  incompetent  or  negligent,  and  such  an 
issue  is  not  alluded  to  in  the  charge,  nor  do  we  find  any  trace 
of  it  in  the  evidence,  unless  it  is  contained  in  that  quoted  by  the 
respondent's  counsel  for  the  purpose  of  sustaining  this  ruling, 
all  of  which  we  will  now  quote. 

The  first  witness  sworn  in  behalf  of  the  plaintiff  was  his 
father-in-law,  Jonathan  Allen,  and  on  the  cross-examination 
he  testified :  '*  Alfred  Center  is  a  place  of  from  800 
SlldicS.*'"  ^o  ^»ooo  inhabitants.  Dr.  Shepard  is  one  of  the 
practicing  physicians  in  that  place.  The  country 
about  there  is  quite  thickly  settled,  for  a  farming  country; 
farms  averaging  about  a  hundred  acres  to  the  farm.  Dr. 
Shepard's  practice  is  confined  to  that  locality.  Question. 
Some  time  after  this  injury,  did  you  make  any  arrangement 
for  Dr.  Seguin  to  visit  Mr.  Alberti  and  examine  him  ?    ^»- 
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swer.  We  did;  yes,  sir.     Q.  And  about  when  was  that?    A. 
Mrs.  Alberti  can  explain  that  better  than  I  can,  for  she. made 
the  arrangement.     1  think  it  was  the  last  of  November  or 
first  of  December — some  time  along  then.     Q.  Did  you  have 
anything  to  do  with  making  that  arrangement?    A.  I  did. 
I  requested  Dr.  Hubbard,  of  HornellsvilTe,  who  was  one  of 
the  consulting  physicians,  with  the  advice  of  others,  to  send 
for  Dr.  Seguin.     Q.  Did  you  do  that  because  you  understood 
Dr.  Seguin  was  skilled  in  that  class  of  cases?    A.  We  did ; 
yes,  sir.     Q.  And  was  that  arrangement  made  for  an  examin- 
ation, with  a  view  of  having  him  treat  Mr.  Alberti  ?    A.  Yes, 
sir;  and  as  I  understand  it,  the  day  was  set  for  him  to  come 
up,  but  Mr.  Alberli  ^ot  so  bad  he  thought  he  could  not  stand 
the  examination,  and  I  requested  Dr.  Hubbard  to  telegraph 
Dr.  Sequin  to  wait  further  orders,  and  he  did  not  go  then  at 
all,  until  quite  recently.     Dr.  Shepard  has  been  the  attend- 
ing physician.     Dr.  Crandall  has  been  one  of  the  consulting 
physicians.     He  has  practiced  at  Andover.     It  is  eight  miles 
south  of  Alfred,  on  the  Erie  road.     It  is  a  place  of  about  1,000 
inhabitants:  it  may  be  more — 1,200.     Dr.  Hubbard  we  have 
called  once,  and  Dr.  Robinson  once.     Those  were  single  vis- 
its.    The  treatment  has  been  under  the  direction  of  Dr. 
Shepard.     Q,  Now,  has  Mr.  Alberti,  at  any  time  since  this 
injury,  been  under  the  charge  of  any  one  who  was  especially 
skilled  in  this  class  of  cases?    A..  Well,  no  more  so  than  these 
men  I  have  mentioned.     Q.  Than  such  men  in  that  ordinary 
practice  would  be?    A.  Yes,  sir;  I  don't  know  what  their 
skill  is." 

The  plaintiff  was  not  present  at  the  trial,  but  his  deposition, 
taken  March  26th,  1886,  by  and  pursuant  to  §§  872  and  873  of 
the  Code  of  Civil  Procedure,  was  read  in  his  behalf  at  the 
trial,  which  occurred  April  26,  1886.  Among  other  state- 
ments, the  deposition  contained  the  following :  "  I  depend 
on  my  earnings  for  the  support  of  myjself  and  wife."  The  de- 
fendant objected  to  the  reading  of  the  sentence  quoted,  "as 
incompetent  and  improper,"  but  the  objection  was  overruled, 
an  exception  taken,  and  the  sentence  was  then  read. 

The  plaintiff's  wife  was  sworn  in  his  behalf,  (being  the  sixth 
witness,)  and  was  asked :  '^Question.  Has  Alberti  any  other 
means  of  support  than  what  he  earns  ?  "  This  was  objected 
to  by  the  defendant,  **  as  incompetent  and  improper,"  but  the 
objection  was  overruled,  an  exception  taken,  ana  this  answer 
given:  ^'Answer,  No,  sir;  he  has  not.  Since  the  7th  of  De- 
cember I  have  been  working  what  I  could  to  support  myself 
and  him." 

Dr.  Mark  Shepard,    plaintiff's  attending    physician,  was 
sworn  in  his  behalf,  and  testified,  among  other  things,  to  his 
41.A.  &  E.  R.  Gas.— 14 
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belief  that  the  plaintiff  was  incurable.  Upon  cross-examina- 
tion, he  testified  :  ^'Question,  What  you  are  giving  here  is  sim- 
ply your  opinion,  is  it  not,  in  answer  to  these  last  questions? 
Answer.  To  these  last  questions,  my  opinion;  yes,  sir.  Q. 
And  that  opinion  is  based  upon  your  experience  since  you 
have  been  practicing,  in  part,  is  it  not?  A.  Well,  in  a  very 
small  part ;  yes.  Q.  In  part  is  it  based  upon  what  you  had 
learned  in  regard  to  the  human  system  and  the  various  dis- 
eases before  you  commenced  to  practice?  A.  In  part ;  yes. 
Q.  Is  it  basea  upon  anything  except  those  two?  A.  Yes,  sir; 
I  commenced  practicing  in  the  spring  of  1878.  I  graduated 
at  the  University  of  the  City  of  New  York  in  the  spring  of 
1878.  I  immediately  commenced  my  practice  at  Alired  and 
Alfred  Center.  I  attended  this  university  two  winter  courses. 
During  the  time  I  have  been  practicing  there  I  have  not  had 
under  my  charge  another  case  like  this.  This  is  the  first  case 
of  this  kind  that  has  come  under  my  medical  observation. 
When  I  came  to  see  Mr.  Alberti,  on  the  morning  of  the  25th 
of  July,  the  examination  revealed  to  me  something  I  had  not 
observed  before  in  my  ipedical  experience.  Q.  And  it  has  in 
its  various  stages — I  mean  in  this  case — developed  those 
thing's  which  you  had  never  observed  or  known  of  in  your 
medical  experience  before?  A.  Yes,  sir.  Q,  Then,  in  your 
treatment  of  this  case,  there  was  nothing  in  your  medical  ex- 
perience  which  guided  you,  was  there?  A.  Yes,  sir;  there 
was.  My  general  knowledge  of  the  treatment  necessary  with 
troubles  with  the  spinal  cord,  congestion,  and  meningitis.  Q. 
Did  you  ever  have  a  case  of  meningitis.  A.  Oh,  yes ;  lots  of 
them." 

I  fiDr.  William  M.  Crandall,  the  physician  who  had  been  called 
in  consultation  with  Dr.  Shepard,  was  sworn  in  behalf  of  the 
plaintiff,  and  testified  that  in  his  opinion  it  was  very  doubtful 
whether  the  plaintiff  could  ever  recover.  Upon  cross-exam- 
ination, he  testified  :  **  I  practice  medicine  at  Andover,  N.  Y. 
This  is  seven  miles  from  Alfred.  Andover  is  a  place  of  not 
over  a  thousand  inhabitants.  There  is  a  country  district 
around  there.  My  practice  has  been  confined  mostly  to  that 
locality.  I  have  not  had  occasion,  in  my  medical  experience, 
to  treat  a  case  like  this,  because  no  two  cases  are  exactly 
alike.  Have  had  occasion  to  treat  cases  of  meningitis,  cere- 
bro-spinal  meningitis.  I  believe  this  to  be  a  case  of  meningitis; 
that  IS  my  opinion  in  regard  to  it.  I  have  seen  others  besides 
myself  treat  cases  of  meningitis.  Have  advised  them  with 
reference  to  them.  Dr.  Lewis,  who  was  sworn  here  as  a  wit- 
ness yesterday.  Dr.  Baker,  Dr.  Harmon, — well,  I  don't  know, 
I  should  be  bothered,  may  be,  to  think  of  them  all.  They 
are  physicians  in  the  locality  in  which  I  live.     I  don't  think 
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any  of  them  ever  made  diseases  of  that  kind  a  specialty. 
Question.  Then,  have  you  ever  seen  the  treatment  of  a  case 
of  this  kind  or  of  this  class  by  some  physician  who  made  a 
specialty  of  diseases  of  that  character?  Answer.  No,  sir;  I 
don't  know  as  I  can  say  I  have." 

Smith  Ely,  a  physician  residing  at  Newburgh,  made  an  ex- 
amination of  the  plaintiff  April  i  or  2,  1885,  in  connection 
with  Drs.  Lewis,  Crandall,  and  Shepard,  and  was  sworn  as  a 
witness  in  behalf  of  the  plaintiff.  He  testified,  on  cross-ex- 
amination :  ''  I  don't  say  that  it  is  impossible  that  he  should 
recover.  I  don't  think  there  is  any  doubt  but  that  there  was 
no  lesion  of  the  cord.  There  is  some  doubt  whether  the 
membranes  were  actually  inflamed.  I  think  the  symptoms 
point  to  that.  Question.  Who  is  the  best  qualified  to  express 
an  opinion  on  that  subject, — the  ones  who  have  made  it  a 
special  study  for  life?  Answer.  Yes;  I  should  think  they 
would.  Q.  Is  Dr.  Seguin  recognized  as  a  standard  authority 
on  matters  of  that  kind  in  this  country?  A.  Yes,  he  is.  Q- 
And  you  think  he  would  be  well  qualified  to  express  an  opin- 
ion on  those  matters?  A.  Yes,  of  course.  Q.  You  have 
heard  the  testimony  here  in  regard  to  Alfred  Center,  and  you 
saw  the  place  there  yourself.  Isn't  it  a  fact  that,  in  ordinary 
country  practice,  in  a  case  of  this  character,  which  required 
special  treatment,  the  ordinary  method  is  to  put  him  under 
tne  hands  or  charge  of  some  one  who  has  special  knowledge 
in  that  direction  ?'  Objected  to  by  the  plamtiff  as  incompe- 
tent and  immaterial.  The  objection  was  sustained,  and  the 
defendant  excepted.  It  is  possible  to  infer  that  this  question 
was  asked  with  reference  to  raising  the  issue  that  the  plaintiff 
had  been  negligent  in  not  employing  a  physician  having  spe- 
cial skill  and  experience  in  the  treatment  of  injuries  like  the 
plaintiff's,  but  this  question  was  excluded  by  the  court. 

We  have  now  quoted  all  the  evidence  referred  to  by  the 
respondent's  counsel  for  the  purpose  of  sustaining  this  ruling, 
ana  we  think  it  very  clearly  shows  that  no  such  issue  as  is 
now  sought  to  be  introduced  into  the  case  was  presented  on 
the  trial.  All  of  this  evidence  was  given  before  the  plaintiff 
rested.  The  defendant  called  four  physicians, — Drs.  Seguin, 
Stillman,  Robinson,  and  Nye.  The  first  three  acquired  their 
knowledge  of  the  plaintiff's  condition  by  being  called  in  con- 
sultation by  him,  and  Dr.  Nye  gave  no  evidence  of  conse- 
quence. 

But  two  issues  were  contested  at  the  trial:  ^i)  Were  the 
plaintiff's  injuries  caused  by  the  actionable  negligence  of  the 
defendant  ?  (2)  the  extent  of  the  injuries  sustained,  and  the 
probable  duration  of  the  consequences.  To  this  second  issue 
all  of  the  medical  testimony  was  directed,  and  none  of  it 
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tends  to  show  that  the  plaintiff  was  negligent  in  the  means 
adopted  for  his  cure,  or  that  such  a  position  was  taken  by  the 
defendant  at  the  trial ;  and  it  seems  to  us  plain  that  this  so- 
called  "  issue  "  has  been  raised  out  of  the  record  for  the  pur- 
pose of  avoiding  the  effect  of  the  ruling  discussed.  The 
judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

PpTTER,  J.,  concurs. 


Wallace 
Western  North  Carolina  R.  Co. 

•  

{North  Carolina  Supreme  Courts  December  21,  1889.) 

Contributory  Negligence — Burden  of  Proof— Validity  of  Statute. — A  statute 
placing  the  burden  of  proving  contributory  neglic^ence  upon^the  defendant 
in  an  action  for  damages  for  personal  injuries,  ai^cts  only  the  remedy  and 
impairs  no  vested  right,  and  is  within  the  legislative  authority. 

Damages  -  Evidence — Plaintiff's  Net  Earnings. — Although  the  amount 
which  the  plaintiff,  in  an  action  for  personal  injuries,  was  earning  previous 
to  the  injury  may  be  shown  as  affecting  the  amount  of  damages,  evidence 
as  to  the  net  earnings  of  the  plaintiff  in  the  exercise  of  his  trade,  is  inad- 
missible. 

Same — IMeature  of  Damages. — In  an  action  for  damages  for  personal  in- 
juries, the  plaintiff  is  entitled  to  recover  one  compensation  for  all  injuries 
past  and  prospective,  in  consequence  of  the  defendant's  wrongful  or  neg- 
ligent acts,  including  indemnity  for  actual  nursing,  medical  expenses,  and 
loss  of  time,  or  loss  from  inability  to  perform  labor  or  capacity  to  earn 
money  ;  he  is  entitled  to  a  reasonable  satisfaction  for  loss  of  both  bodily 
and  mental  powers,  or  for  actual  suffering,  both  of  the  body  and  mind,  re» 
suiting  immediately  and  necessarily  from  the  injury. 

Appeal  from  Superior  Court,  McDowell  County. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  whilst  a  passenger  upon  one  of  defendant's 
trains.  The  following  errors  of  law  were  assigned  by  the 
defendant :  (i)  The  court's  refusal  to  allow  the  defendant  to 
ask  the  plaintiff  what  his  net  earnings  were  in  the  exercise 
of  his  trade.  It  was  competent  upon  the  question  of  dam- 
ages to  be  assessed  in  favor  of  the  plaintiff.  (2)  The  court's 
refusal  to  instruct  the  jury,  as  required  in  the  fourth  instruc- 
tion prayed  by  the  defendant,  that  it  was  "  usual  and  proper 
for  a  passenger  to  remain  in  his  seat,  and  especially  so  on 
freight  trains,  while  being  transported."  (3)  The  court's 
refusal  to  instruct  the  jury,  as  prayed  in  the  nfth  instruction 
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of  defendant,  •*  that  if  the  pjlaintiff,  by  remaining  in  his  seat 
could  have  avoided  the  injury,  and  his  getting  up  was  the 
cause  of  the  same,  then  he  contributed  to  his  mjury  by  his 
negligence."  (4)  The  court's  refusal  to  instruct  the  jury, 
as  requested  in  the  sixth  prayer  of  defendant:  "There 
being  no  dispute  about  the  fact  that  the  plaintiff  did  get  up 
from  his  seat,  and  .was  injured  by  reason  thereof,  the  court 
should  find  as  a  proposition  of  law  that  he  contributed  to  his 
injury  by  his  negligence,  and  direct  the  jury  to  find  the  sec- 
ond issue  in  favor  of  the  defendant."  (5)  The  court's  refusal 
to  instruct  the  jury,  as  prayed,  "  that  there  is  no  evidence 
that  the  locomotive  was  overloaded."  (6)  The  court's  refusal 
to  instruct  the  jury,  as  prayed  in  the  eighth  prayer  of  defend- 
ant, "  that,  in  assessing  the  damages  the  plaintiff  is  entitled 
to  recover,  the  jury  should  awara  the  plaintiff  compensation 
only  for  the  injuries  he  suffered."  (7)  The  refusal  of  the 
court  to  instruct  the  jury,  as  prayed  in  the  ninth  prayer  of 
the  defendant,  "that  the  burden  of  proof,  in  the  light  of 
the  evidence  in  this  case,  is  upon  the  plaintiff  to  show  negli- 
gence  on  the  part  of  defendant,  because  there  is  excited 
in  the  mind  of  the  court  by  his  (plaintiff 's)  evidence  a  suspic- 
ion of  contributory  negligence  on  his  part ;  and,  further,  in 
the  light  of  the  evidence  in  the  case,  the  bucden  of  proving 
contnbutory  negligence  is  not  upon  the  defendant,  but  upon 
the  plaintiff  to  disprove  the  same.  This  is  so,  because  the 
plaintiff's  own  evidence  does  raise  a  suspicion  of  negli- 
gence on  his  part."  (8)  The  laying  down  to  the  jury  in  the 
court's  charge  abstract  propositions,  without  applying  the 
principles  to  the  facts  in  this  case.    (9)  In  not  saying  to  the 

{ury  there  was  no  evidence  of  the  length  of  the  train,  it  only 
>eing  shown  it  was  a  long  train.  (10)  In  not  instructing  the 
jury  they  could  not  consider,  on  the  question  of  damages  to 
which  he  was  entitled,  what  plaintiff  has  paid  for  medical  aid 
and  nursing.  The  court  should  have  gone  further  than  to 
say  there  was  no  evidence  of  the  amount  paid.  Defendant 
appeals  from  a  verdict  for  the  plaintiff. 
D,  Schenck  and  Busbee  &  Busbee  for  appellant. 
Batclulor  &  Devereux  for  appellee. 

Clark,  J. — When  this  case  was  here  the  first  time  (98  N. 
Car. 494,  34  Am.  &  Eng.  R.  Cas.  553),  the  evidence  being  sub- 
stantially the  same  as  now  sent  up,  the  court  held  ^^^^  nuxtA. 
that  the  judge  below  erred  in  instructing  the  jury 
that  there  was  no  evidence  of  contributory  negligence,  and 
that  such  issue  should  have  been  submitted  to  the  jury. 
When  the  case  was  again  before  this  court  (loi  N.  Car.  454, 
37  Am.  &  Eng.  R.  Cas.  159),  while  it  went  off  upon  another 
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point,  the  same  exceptions  to  the  charge  were  made  substan- 
tially  as  now,  and  this  court  said:  "In  respect  to  other 
assignments  of  error,  we  are  of  opinion  that  there  was 
evidence  to  go  to  the  jury  tending  to  prove  that  the  locomo- 
tive was  overloaded,  and  of  careless  management  of  it ;  that 
the  court  could  not  properly  instruct  the  jury,  in  the  light  of 
all  the  evidence,  that  tne  injury  sustaine^d  by  the  plaintiff 
was  the  result  of  a  mere  accident ;  nor  should  it  have  been 
said  to  them  that,  in  view  of  all  the  evidence,  the  plaintiff 
could  not  recover ;  nor  that,  accepting  the  plaintiff's  own 
evidence  as  true,  he  was  chargeable  with  contributory  negli- 
gence." As  the  evidence  now  is  almost  literally  the  same, 
with  the  addition  by  plaintiff  of  the  omitted  fragment  of 
testimony  which  then  procured  the  defendant  a  new  trial,  we 
think  that  this  is  conclusive  of  all  the  points  raised  b}^  de- 
fendant's assignment  of  errors  applicable  to  the  first  and 
second  issues,  except  the  seventh  and  eighth. 

The  statute  (chapter  33,  Acts  1887)  places  the  burden  of 
proving  contributory  negligence  upon  the  defendant.  This 
Birdeaof  ^"^7  affects  the  remedy,  and  impairs  no  vested 
proof-coB.  right  It  was  competent  for  the  legislature  to 
fUuiioBAiitr  enact  it.  It  *was  not  error  to  refuse  to  charee, 
of  Htaute.  as  asked  by  defendant :  "  In  the  light  of  this 
case,  the  burden  of  proving  contributory  negligence  is 
not  upon  the  defendant,  but  upon  the  plaintiff  to  disprove 
the  same."  Nor  do  we  think  the  charge  is  open  to  the  objec- 
tion urged  in  the  eighth  assig^nment  of  error.  His  honor's 
charge  was  a  careful  application  by  him  of  the  principles  of 
law  appropriate  to  the  different  phases  of  fact  as  they  should 
be  found  by  the  jury. 

It  is  urged,  however,  there  was  error  in  the  court's  refusal 
to  allow  defendant  to  ask  the  plaintiff  what  his  net  earnings 
ETideaeeMto  wcre  in  the  exercise  of  his  trade.  Kesler  v.  Smith, 
puintiiT'iBet  66  N.  Car.  154.  What  plaintiff's  accumulations 
eftrningfi.  h^J  been  was  an  immaterial  matter.  He  might 
have  chosen  to  spend  his  earnings  or  to  hoard  them.  Tnat 
could  not  affect  the  measure  of  the  damages  sustained  by 
him  by  his  injury.  Nor  would  it  make  any  difference  whether 
he  had  a  large  family  dependent  on  him  or  not,  except  in 
cases  where  the  circumstances  entitle  the  plaintiff  to  re- 
cover exemplary  damages.  2  Wood,  Ry.  Law,  1242.  Aft 
inquiry  as  to  his  earnings  in  his  business  is  competent. 
It  is  not  itself  a  rule  of  damages.  There  are  many  other 
elements  of  damages  to  be  considered,  and,  upon  all  the 
circumstances,  it  is  for  the  jury  to  say  what  is  a  reasonar 
ble  and .  fair  compensation  which  the  defendant  should  pay 
the  plaintiff  by  way  of  compensation  for  the  injury  he  nas 
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sustained.  Lord  Coleridge  in  Phillips  v,  London  &  S.  W. 
R.  Co.,  42  Law  T.  (N.  S.)  6.  In  the  same  opinion,  which  is  a 
very  clear  and  able  exposition  on  this  subject,  his  lordship 
directs  the  attention  of  tne  jury  to  the  amount  of  plaintiff 's 
earnings  as  one  of  the  material  circumstances  to  be  considered 
by  them.  In  Nash  v,  Sharpe,  19  Hun  (N.  Y.V  365,  Pratt,  J., 
says:  "Evidence  of  the  nature  and  extent  of^the  party's  bus- 
iness, or  how  much  he  was  earning  from  his  business,  or  real- 
izing  from  fixed  wages,  is  proper  upon  the  question  of  dam- 
ages." **The  age  and  occupation  of  the  injured  person; 
the  value  of  his  services ;  that  is,  the  wages  which  he  has 
earned  in  the  past,  whether  he  has  been  employed  at  a  fixed 
salary  or  as  a  professional  man — are  proper  to  be  considered." 
2  Wood  Ry.  Law,  1240,  and  cases  there  cited.  The  rule  is 
indeed  well  settled,  and,  had  the  jury  been  cut  off  from  the 
information  which  could  properly  be  brought  out  by  the 
inquiry,  it  would  have  been  our  duty,  without  disturbing 
the  findings  of  the  jury  upon  the  first  two  issues,  to  have 
directed  a  new  trial  upon  the  issue  as  to  the  amount  of  dam- 
ages  as  was  done  in  Burton  v.  Railroad,  84  N.  Car.  192.  But 
upon  examination  of  the  record  we  find  that  the  plaintiff  had 
replied,  immediately  before  the  excluded  inquiry,  to  a  ques- 
tion by  defendant's  counsel :  "At  that  time,  I  was  getting 
$L5o  per  day  and  board.  I  was  always  at  work,  the  weather 
permitting.  This,  we  take  it,  was  a  clear  statement  that  his 
net  earnings  were  $1.50  per  day,  when  the  weather  permitted, 
in  his  trade  of  brick-layer  and  plasterer."  If  the  question 
excluded  was  intended  to  repeat  the  inquiry  already  an- 
swered, it  was  no  error  to  exclude  it.  If  it  was  meant  by  it 
to  inquire  what  were  his  net  earnings  at  his  trade  after  sup- 
porting himself  and  family,  it  was  incompetent.  That  a 
man's  wages  may  all  be  required  in  the  support  of  his  fam- 
ily, without  leaving  him  any  "  net  **  earnings,  in  no  wise 
diminishes  his  damages  in  losing  his  capacity  to  earn  them. 
If  the  object  was  to  show  that  $1.50  was  more  than  his  usual 
earnings,  the  question  should  have  been  so  framed  or  this 
purpose  stated  by  counsel. 

As  to  the  sixth  assignment  of  error,  the  court  charged  the 
jury:  "In  this  class  of  cases  the  plaintiff  is  entitled  to  re- 
cover as  damages  one  compensation  for  all  injuries, 
past  and  prospective,  in  consequence  of  the  de-  S^HJ^.*' 
lendant's  wrongful  or  negligent  acts.  These  are 
understood*  to  embrace  indemnity  for  actual  nursing,  and 
medical  expenses  and  loss  of  time,  or  loss  from  inability  to 
perform  orainary  labor,  or  capacity  to  earn  money.  Plaintiff 
IS  to  have  a  reasonable  satisfaction  (if  he  is  entitled  to  re- 
cover) for  loss  of  both  bodily  and  mental  powers,  or  for  act- 
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ual  suffering  both  of  the  body  and  mind,  which  are  the 
immediate  and  necessary  consequences  of  the  injury."  And 
added :  "  There  is  no  evidence,  however,  oflFered  that  any- 
thing was  paid  for  actual  nursing,  or  any  amount  was  paid 
for  medical  attendance.  You  need  not  consider  these  items 
in  making  up  your  verdict,  should  you  arrive  at  that  point." 
The  proposition  of  law  laid  down  seems  to  be  a  verbatim 
quotation  from  3  Suth.  Dam.  261,  and  is  sustained  by  the 
numerous  authorities  there  cited.  Nor  upon  an  examination 
of  the  record  do  we  find  any  ground  to  sustain  the  tenth  as- 
signment of  error.  The  court,  it  seems,  instructed  the  jury 
not  to  consider  those  items  in  making  up  their  verdict,  if  they 
should  come  to  that  issue.     No  error.    Affirmed. 


Richmond  &  Danville  R.  Co. 
Childress. 

(Georgia  Supreme  Courts  April  13,  1889.) 

Personal  Injuries — Physical  Examination  of  Plaintiff-— Discretion  of  Court. 
— It  is  within  the  discretion  of  the  trial  court  to  require  the  plaintiff,  suing 
for  a  physical  injury  alleged  to  be  permanent,  to  submit  to  an  examination 
by  competent  physicians  at  the  instance  and  at  the  expense  of  the  defend- 
ant in  the  action,  to  ascertain  the  nature,  extent,  and  probable  duration 
of  the  injury,  so  as  to  afford  means  of  proving  the  same  at  the  trial.  By 
Ga.  Code,  §  206,  every  court  has  power  to  control,  in  furtherance  of  justice, 
the  conduct  of  all  persons  connected  with  a  judicial  proceeding  before  it, 
in  every  matter  appertaining  thereto. 

Error  from  Superior  Court,  Fulton  County. 

Pope  Barrow  and  Jackson  &  Jackson  for  plaintiff  in  error. 

Gartrell  &  Ladson  and  /.  71  Glen?i^  contra. 

Bleckley,  C.  J. — Childress,  a  lad  13  or  14  years  of  age,  re- 
covered  a  verdict,  against  the  railroad  company  for  $3,500, 
on  account  of  a  personal  injury  alleged  to  be  per- 
CM«stfttwi.  manent.  Theseatof  the  injury  was  the  chest.  The 
company  made  a  motion  for  a  new  trial  on  several  grounds, 
the  fourth  being  as  follows  :  "  Because  the  court  erred  in  de- 
clining to  order  the  examination  of  Childress  by  physicians 
to  be  appointed  by  the  court  on  motion  of  defendant  before 
the  jury  was  impaneled,  but  after  the  case  was  called  for  trial, 
for  the"  purpose  of  determining  whether  or  not  he  had  been 
permanently  injured  as  claimed,  the  said  defendant  offering 
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to  pay  the  expense  of  such  examifiation  by  the  physicians  se- 
lected by  the  court."  The  court  ruled  that  it  had  no  power 
to  order  the  examination  without  the  plaintifi[*s  consent.  We 
understand  the  court  as  putting  the  refusal  solely  upon  the 
ground  of  a  defect  of  power. 

The  Code  (§  206,)  declares  that  "  every  court  has  power 
*  *  *  to  control,  in  furtherance  of  justice,  the  conduct  of 
its  officers,  and  all  other  persons  connected  with  a 
judicial  proceeding  before  it,  in  every  matter  ap-  Power  of 
pertaining  thereto."  It  can  certainly  admit  of  no  «>"rttoorb 
doubt  that,  in  a  proper  case  for  such  examination,  uoV^puiiit- 
the  cause  of  justice  would  be  subserved  by  it,  and  irtpenoa. 
the  decided  weight  of  modern  authority  is  that 
courts  have  such  power.  A  very  full  and  clear  statement  of 
the  matter  is  found  in  i  Thomp.  Trials,  §  859.  The  language 
of  the  author  is  as  follows :  "  in  modern  trials  of  civil  actions 
for  physical  injuries,  the  question  has  frequently  arisen  wheth- 
cr  the  court  has  power  to  order  an  inspection  of  the  body  of 
the  plaintiff  or  person  injured,  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  the  injuries,  oome  of  the  courts, 
carrying  in  their  minds  no  higher  conception  of  a  judicial 
trial  than  the  conception  that  it  is  a  combat,  in  which  each  of 
the  gladiators  is  permitted,  within  certain  limits,  to  deceive 
and  trick  the  antagonist  and  the  umpire,  have  denied  the  right 
of  the  defendant  to  have  an  order  for  such  inspection.  Other 
courts,  taking  the  more  enlightened  view,  that  the  object  of 
a  judicial  trial  is  to  enable  the  state  to  establish  and  enforce 
justice  between  party  and  party,  have  held  that  it  is  within 
the  power  of  the  trial  court,  in  the  exercise  of  a  sound  discre- 
tion, in  proper  cases,  upon  an  application  seasonably^  made, 
under  proper  safeguards  designed  to  preserve  the  rights  of 
both  parties,  to  order  such  an  inspection,  and  to  compel  the 

ElaintiS  or  injured  person  to  submit  to  it  Another  court  has 
eld  that,  where  the  plaintiff  in  such  an  action  alleges  that  his 
injuries  are  of  a  permanent  nature,  the  defendant  is  entitled, 
as  a  matter  of  right,  to  have  the  opinion  of  a  surgeon,  based 
upon  a  personal  examination,  unless  there  is  already  an  abun- 
dance of  expert  evidence ;  in  which  case  the  court,  in  its  dis- 
cretion, may  refuse  to  order  an  examination.  Another  court 
has  ruled  that  the  trial  court  may  require  the  plaintiff  in  such 
an  action  to  submit  to  a  medical  examination,  and  dismiss  his 
action,  if  he  refuses  to  comply  with  the  order.  This  conclu- 
sion may  be  placed  upon  the  nigher  ground  that,  when  a  per- 
son appeals  to  the  sovereign  for  justice,  he  impliedly  consents 
to  the  doing  of  justice  to  the  other  party,  and  impliedly  agrees 
in  advance  to  make  any  disclosure  which  is  necessary  to  be 
made  in  order  that  justice  may  be  done.    The  conception  of 
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the  nature  and  objects  of  a  judicial  trial  which  denies  to  the 
defendant,  under  proper  safeguards,  the  right  of  such  an  in- 
spection, is  not  higher  than  that  of  the  old  law,  which  would 
not  even  compel  a  party  to  produce  a  deed  or  private  paper 
in  a  civil  case,  w^ere  it  was  intended  to  be  used  in  evidence 
against  him — a  rule  which  the  court  of  chancery  invaded,  to 
prevent  failures  of  justice,  and  which  has  almost  entirely  dis- 
appeared from  modern  civil  jurisprudence."  The  cases  cited 
pro  and  con  are :  White  v.  Milwaukee  City  R.  Co.,  61  Wis. 
536,  18  Am.  &  Eng.  R.  Cas.  213 ;  Walsh  v.  Sayre,  52  How.  Pn 
(N.  Y.),  334;  Shepard  v.  Missouri  Pac.  R.  Co.,  85  Mo.  629; 
Schroeder  v,  Chicago,  R.  I.  &  P.  R.  Co.,  47  Iowa  375  ;  Miami 
&  M.  Turnpike  Co.  v.  Baily,  37  Ohio  St.  104;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Thul,  29  Kan.  466,  10  Am.  &  Eng.  R.  Cas. 
783 ;  Hatfield  v,  St.  Paul  &  D.  R.  Co.,  33  Minn.  130,  18  Am. 
&  Eng.  R.  Cas;  292:  Sibley  v.  Smith,  46  Ark.  276;  Shaw  v. 
Van  Rensselaer,  60  How.  Pr.  (N.  Y.),  143 ;  Neuman  v.  Third 
Avenue  R.  Co.,  50  N.  Y.  Sup.  Ct.  412  ;  Roberts  v.  Ogdensburg 
&  L.  C.  R.  Co.,  29  Hun  (N.  Y.),  154;  disapproving  Walsh  v. 
Sayre,  52  How.  Pr.  (N.  Y.),  334,  and  Shaw  v.  Van  Rensselaer,. 
supra.  See  Sidekum  v.  Wabash,  St.  L.  &  P.  R.  Co.,  93  Mo. 
400,  30  Am.  &  Eng.  R.  Cas.  640. 

As  to  the  suggestion  made  in  argument,  that  the  rule  would 
operate  hardly  upon  delicate  and  modest  females,  we  can  only 
say  that  they  would  be  safely  guarded  by  the  discretion  of 
the  trial  judge.  There  would  be  no  danger,  we  think,  in  this 
country,  of  an  examination  being  ordered  needlessly,  or  where 
an  improper  shock  to  modesty  or  feelings  of  delicacy  would 
be  likely.  We  decide  simply  that  the  power  exists,  and  that 
in  each  case  it  is  to  be  exercised  or  not,  according  to  the  sound 
discretion  of  the  presiding  judge.  We  think  there  ought  to 
be  a  new  trial  in  tne  present  case.  As  we  deal  only  with  the 
question  of  power,  we  forbear  to  enter  into  the  nature  of  the 
showing  which  ougfit  to  be  required  as  preliminary  to  its  ex- 
ercise, further  than  to  say  that  generally  there  should  be  a 
request  made  of  the  plaintiff  before  the  trial  comes  on  to  sub- 
mit to  the  examination  applied  for ;  for  the  plaintiff's  refusal 
to  do  so  should  be  verified,  as  also  should  the  probability  that 
examination  would  likely  result  in  some  material  discovery 
or  disclosure.  When  the  examination  is  compulsory,  there 
is  obviously  propriety  in  the  experts  being  selected  by  the 
court  rather  than  by  one  or  both  of  the  parties.  It  is  likewise 
obvious  that  all  the  expenses  should  be  borne  by  the  party  at 
whose  instance  the  examination  is  made.    Judgment  reversed. 

Submission  of  Person  to  Inspection  of  Experts/ — See  Missouri  Pac.  R.  Co. 
V.  Johnson  (Tex.),  37  Am.  &  Eng.  R.  Cas.  128 ;  Owens  v,  Kansas  City,  St. 
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J.  &  C.  B.  R.  Co.  (Mo.).  33  Z^-  524 ;  Sidekum  v.  Wabash,  St.  L.  &  P.  R. 
Co.  (Mo.),  30  Id.  640;  (Chicago  4  E.  I.  R.  Co.  v.  Holland  (III.),  30  Id.  590; 
International  &  G.  N.  R.  Co.  v.  Underwood  (Tex.),  27  Id.  240,  note  245  ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey  (Ind.),  23  A/.  522 ;  Sioux  City  &  P. 
R.  Co.  V.  Finlayson  (Neb.),  p8  Id.  68,  note  77 ;  White  v,  Milwaukee  City 
R.  Co.  (Wis.),  18  Id.  213.  note  216;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thul 
(Kan.),  10  Id,  783,  note  791. 


Gulf,  Colorado  &  Santa  Fe  R.  Co. 

Hathaway. 

{Texas  Supreme  Courts  January  10,  1890.) 

Damages — Judgment  Over  Against  [Co'Def end  ant. — Where  two  railroad 
companies  are  sued  for  damages  for  personal  injuries  sustained  in  a  col- 
lision, one  of  the  defendants  may.  ask  for  a  judgment  over  against  its  co- 
defendant  upon  the  ground  that  thie  latter  was  solely  responsible  for  the 
accident. 

Same — Sufficiency  of  Verdict. — In  an  action  against  two  railroad  com- 
panies for  n^ligence  causing  personal  injuries,  where  one  of  the  defendants 
asks  judgment  oyer  against  its  co-defendant,  a  verdict  in  the  following 
terms :  "  We  the  jury,  find  for  the  plaintiff  against  the  G.  R.  Co.,  find  for 
S.  R.  Co.,  damages  to  the  amount  of  $4,000,"  is  untelligible. 

Appeal  from  District  Court,  Fort  Bend  County. 

/.  W.  Terry  for  appellant. 

Parker  &  Pearson  and  Brady  &  Ring  for  appellees. 

Henry,  J. — Appellee  instituted  this  suit  against  appellant 
and  the  Southern  Pacific  Company,  both  railroad  corpora- 
tions, to  recover  damages.     Plaintiff  charged  that 
he  was  a  passenger  on  a  train  being  operated  by  '"^^ 

the  Southern  Pacific  Company,  when  it  came  in  violent  col- 
lision with  a  locomotive  engine  obstructing  the  track,  causing 
the  car  in  which  he  was  riding  to  be  derailed  and  wrecked ; 
that,  in  order  to  avoid  the  apparent  danger  of  being  crushed 
in  the  wreck,  he  jumped  from  the  wrecked  car,  and  was,  with- 
out fault  on  his  part,  permanently  injured  by  having  his  ankle 
terribly  wrenched  and  sprained.  The  petition  alleges  that 
the  obstruction  of  the  track  was  caused  by  the  servants  of 
appellant,  who  negligently  pushed  the  obstructing  engine  so 
near  the  track  over  which  plaintiff  was  being  transported  as 
to  cause  the  collision,  and  that  the  Southern  Pacific  Company 
was  guilty  of  negligence  in  failing  to  discover  and  remove 
the  obstruction  before  the  arrival  of  the  colliding  train. 

Among   other  defenses  the   Southern   Pacific   Company 
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pleaded  that  plaintiff's  injury  was  caused  solely  by  the  gross 
negligence  of  its  co-defendant,  and  it  prayed  that, 
if  any  judgment  was  rendered  against  it  in  favor  of 
plaintiff,  ludgment  over  be  rendered  in  its  favor 
against  its  co-defendant  for  the  amount  of  such  verdict.  Ap- 
pellant excepted  to  the  answer  of  its  co-defendant  seeking 
judgment  over,  upon  the  grounds  that  it  was  not  a  plaintiff, 
and  not  entitled  to  such  relief  in  this  proceeding,  u  is  con- 
tended that  the  court  erred  in  overruling  this  exception,  but 
it  is  not  stated  in  what  the  error  consisted,  and  we  can  see 
no  satisfactory  reason  why  such  relief  may  not  be  adminis- 
tered if  the  evidence  shall  justify  it. 

The  jury  returned  a  verdict,  reading :  *'  We,  the  jury,  find 
for  the  plaintiff  against  the  G.,  C.  &  S.  F.  Rwy.  Co.,  find  for 
Southern  Pacific  Company,  damages  to  the  amount 
TwrSier*^  •'  of  ($4,000.00)  four  thousand  dollars."  Upon  this  ver- 
dict the  court  rendered  judgment  in  favor  of  plaint- 
iff against  appellant  for  the  amount  specified  in  the  verdict, 
and  discharging  the  Southern  Pacific  Company,  with  costs. 
Appellant  complains  that  the  verdict  is  "  unintelligible,  indef- 
inite, and  uncertain."  We  think  the  objections  are  well  taken. 
Without  the  aid  of  the  pleadine^s  we  think  the  verdict  would 
be  construed  to  be  in  favor  of  the  Southern  Pacific  Company 
for  the  amount  of  damages  given,  and  would  not  show  what 
was  found  in  favor  of  plaintiff  against  appellant.  As  both 
plaintiff  and  the  Southern  Pacific  Company  pray  for  the  same 
money  judgment  against  appellant,  the  pleadings  do  not  re- 
move tne  difficulty  producea  by  the  phraseology  of  the  ver- 
dict. It  is  true  that  the  verdict  does  not  show  that  the  only 
contingency  upon  which  a  verdict  was  asked  by  the  Southern 
Pacific  Company  arose.  It  is  not  difficult  to  make  verdicts 
express  the  conclusions  of  the  jury,  and  while  they  may  be 
liberally  aided  by  the  contents  of  the  record,  and  enforced, 
when,  if  so  aided,  there  can  be  no  uncertainty  as  to  the  inten- 
tion of  the  jury,  mere  conjecture  cannot  be  resorted  to.  In 
this  case  we  are  not  able  to  give  to  the  verdict,  aided  by  the 
pleadings  or  the  charge  of  the  court,  a  construction  that  will 
support  the  judgment.  Moore  v,  Moore,  67  Tex.  297.  The 
other  questions  raised  by  the  assignment  of  errors  are  not 
such  as  are  likely  to  occur  on  another  trial.  The  judgment 
is  reversed,  and  the  cause  remanded. 
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^O^v^r  professional  services,  physicians  and  nurses"  does  not  au- 
X^^  ^^^  ^^  allow  for  professional  services  other  than  those  of 
^Vs  and  nurses. 


stn/ct^%v  {Missouri  Supreme  Courts  December  2i,  1889.) 

S^  ^^^^*  Injuriet — Damages — Professional  Services — Instructions. — An  in* 
^     ^  T^^:>^[^^  compensate  plaintiff  if  there  were  expended  "  large  sums  of 

^^'^^^V^^Damaget — Liability  for  Expense  of  Treatment. — Where  the  evi- 
dence shows  that  plaintiff  after  the  accident  was  treated  in  a  hospital,  and 
it  does  not  appear  that  she  expended-  any  sum  for  services  or  medicines, 
or  Incurred  any  express  liability  therefor,  or  a  liability  quantum  meruit 
upon  an  implied  assumpstl,  there  is  a  failure  of  proof  to  support  an  allega- 
tion in  the  petition,  that  the  plaintiff  "  expended  a  large  sum  of  money  for 
professional  services  of  physicians  and  nurses,  and  tor  drugs,"  and  a  re- 
covery therefor  is  not  warranted. 

Appeal  from  Circuit  Court,  Lafayette  County. 
Robt.  Adams  and  T.  B.  Buckner  for  appellant. 
A.  Comingo  and  Andrews  &  Lee  for  respondent. 

Brace,  J. — This  is  an  action  for  damages  for  personal  in- 
juries,  alleged  to  have  been  sustained  by  the  plaintiff  while  a 
passenger  on  one  of  defendant's  passenger  trains,  caused  by 
the  derailment  of  the  train,  and  tne  overturning  of  the  car  in 
which  plaintiff  was  seated,  and  its  precipitation  down  an  em- 
bankment, through  the  negligence  of  the  defendant's  ser- 
vants.  The  jury  found  for  the  plaintiff,  and  assessed  her  dam- 
ages at  $5,000. 

I.  No  errors  are  assigned  on  the  admission  or  exclusion  of 
evidence.     The  instructions,  as  a  whole,  presented  to  the  jury 
not  unfavorably  to  the  defendant  the  measure  of 
care  which  a  carrier  of  passengers  is  required  to  ^*"«**<>"» 
exercise,  and  defendant,  in  the  argument,  concedes  of  damages, 
that  there  was  evidence  given  which,  under  proper 
instructions,  would  authorize  a  verdict  for  the  plaintiff ;  but 
complains  that  "  the  amount  of  the  verdict,  under  the  evi- 
dence, is  such  as  to  justify  the  belief  that  the  jury  were  mis- 
directed."    So  that,  practically,  the  only  questions  to  be  in- 
quired into  in  this  case  arise  upon  the  instructions  given 
upon  the  subject  of  damages  and  the  amount  assessed.     The 
auegation  of  damages  in  the  petition  is  "  that,  on  account  of 
said  injuries,  it  was  necessary  for  plaintiff  to  expend,  and  she 
did  expend,  a  large  sum  of  money  for  professional  services 
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of  physicians  and  nurses,  and  for  drugs,  to-wit,  one  thousand 
dollars,  and  was  damaged  in  bodily  pain,  anguish,  and  suffer- 
ing, and  in  the  permanent  injury  of  her  hip  and  ankle,  and 
the  loss  of  her  suit  of  hair,  in  the  sum  of  twenty-five  thousand 
dollars."  So  much  of  the  instruction  for  the  plaintiff  as  bears 
upon  the  question  of  damas'es,  and  to  whicn  objections  are 
urged,  is  as  follows  :  "  And  if  you  further  believe  that,  on 
account  of  such  injuries,  it  became  and  was  necessary  for 

{>laintiff  and  that  she  did  expend  large  sums  of  money  for  pro- 
essional  services,  physicians,  and  nurses,  and  also  for  drugs 
and  medicines,  ana  that,  from  the  overturning  of  the  train  as 
aforesaid,  she  suffered  mental  ans^uish  and  bodily  pain,  and 
was,  as  to  the  physical  parts  of  her  body  heretofore  mentioned, 
permanently  injured  and  disabled,  and  that  the  overturning 
of  said  car  in  which  the  plaintiff  was  seated  as  a  passeneer 
was  the  direct  and  proximate  cause  thereof,  you  will  findlor 
the  plaintiff,  and  assess  her  damages  at  such  sum  as  will,  in 
your  opinion,  compensate  her  therefor,  not  to  exceed  twenty- 
five  thousand  dollars."  The  criticism  upon  the  wording  of 
this  instruction — that  it  authorizes  the  jury  to  allow  for  pro- 
f essional  services  other  than  those  of  physicians  and  nurses — 
is  not  well  founded.  The  words  "  physicians  and  nurses  "  are 
in  apposition  with  the  words  "  professional  services  "  in  the 
sentence,  and  the  meaning  is  the  same  as  if  the  sentence  read 
**  professional  services  i.  e.y  physicians  and  nurses  services/* 
and  is  no  more  than  equivalent  to  the  expression  "profes- 
sional services  of  physicians  and  nurses,"  as  used  in  the  petition, 
2.  The  principal  objection  urged  against  the  instruction  is, 
however,  that  it  authorizes  the  plaintiff  to  recover  for  "  large 
sums  of  money  expended  for  such  services,  and  for 
BeeoTeryfor  drugs  and  mcdiciues,"  when  in  fact  the  evidence 
M^^r'w-*^  fails  to  show  that  any  sum  whatever  was  expended 
Treatment  In  thcrcfor.  A  carcful  and  critical  examination  of  all 
hoipitai.  the  evidence  in  the  case,  as  it  appears  in  the  175 
pages  of  appellant's  printed  abstract,  has  been 
made,  and  it  must  be  conceded  that  this  objection  is  well 
grounded.  It  appears  from  the  evidence  that  the  plaintiff, 
after  the  accident,  was  attended  by  physicians  in  a  hospital 
in  Kansas  City,  and  that  drugs  ana  medicines  were  adminis- 
tered to  her,  and  from  her  condition  and  surrounding  cir- 
cumstances that  she  must  have  received  the  benefit  01  such 
nursing  as  her  situation  required;  but  it  nowhere  appears 
that  she  ever  expended  a  single  dollar  for  such  services  or 
medicines,  or  that  she  ever  incurred  any  express  liability 
therefor ;  and  if,  by  reason  of  the  circumstances,  she  did  in- 
■cur  a  liability  quantum  meruit  therefor,  upon  an  implied  as- 
sumpsity  or  it,  perchance,  they  were  bestowed  gratuitously, 
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or  paid  for  by  a  stranger,  yet  there  is  no  evidence  whatever 
showing  the  value  of  the  professional  services  rendered,  or  of 
the  druffs  and  medicines  furnished,  for  which  the  jury  are  in- 
structed to  compensate  her  in  damages.  There  was  an  entire 
failure  of  proof  as  to  the  allegation  in  the  petition  that  the 
plaintiff "  expended  a  laree  sum  of  money  for  professional 
services  of  physicians  and  nurses  and  for  drugs, '  under  the 
most  liberal  construction  that  can  be  placed  upon  it ;  and  it 
was  error  in  the  court  to  instruct  the  jury  as  if  there  was  evi- 
dence in  the  case  in  support  of  that  averment.  "  Instructions 
must  be  confined  to  the  case  made  by  the  evidence  within  the 
issues  defined  by  the  pleadings."  2  Thomp.  Trials,  8  2309  ; 
White  V,  Chaney,  20  Mo.  App.  389;  Waddingham  v.  Hulett, 
92  Mo.  528 ;  Lester  v.  Kansas  City,  St.  J.  &  B.  R.  Co.,  60  Mo. 
265.  Where  there  is  no  evidence  showing  the  amount  or  the 
proximate  amount,  of  expenses  incurred  for  medicines,  med- 
ical attention,  or  like  services,  the  jury  have  no  basis  upon 
which  to  form  an  estimate  of  the  damages  that  ought  to  be 
assessed  on  account  thereof ;  and  damages  of  this  kind  cannot 
be  found  except  upon  such  proof.  Reed  v,  Chicago,  R.  I.  & 
P.  R.  Co.,  57  Iowa  23,  12  Am.&Eng.  R.  Cas.  107;  Eckerd  v. 
Chicago  &  N.  W.  R.  Co.,  70  Iowa  353,  27  Am.  &  Eng.  R.  Cas. 
1 14 ;  Crowley  v.  St.  Louis,  I.  M.  &  S.  "R.  Co.,  24  Mo.  App.  119; 
2  Shear.  &  R.  Neg.  (4th  Ed.)  §  759.  Where  compensatory 
damages  only  are  given,  the  recovery  must  be  confined  to 
the  actual  damages  sustained,  (Hannibal  Bridge  Co.  v.  Schau- 
bacher,  57  Mo.  582 ;)  and  when  such  damages  are  susceptible 
of  proof  with  approximate  accuracy,  and  may  be  measured 
with  some  degree  of  certainty,  they  should  not  be  left  to  the 
guess  of  the  jury,  even  in  actions  ex  delicto  (Parsons  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  286 ;  Pritchard  v,  Hewitt,  91  Mo. 
547 ;  Thomp.  Trials,  supra,  §  2077.)    When  so  left,  it  is  im- 

{)Ossible  to  tell  to  what  extent  the  verdict  may  have  been  af- 
ected  by  the  vague  estimates  the  jury  may  have  placed  upon 
values  concerning  which  there  was  no  proof  ;  consequently 
it  is  impossible  to  say  the  defendant  was  not  prejudiced  by 
this  erroneous  instruction  on  the  question  of  damages,  and 
for  such  error  the  case  must  be  reversed  and  remanded  for 
new  trial    All  concur. 
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.  Mitchell. 

{Texas  Supreme  Courts  November  12,  1889.) 

Personal  Injuries — Pleading — Damages  for  Inconvenienee. — An  alienation 

in  a  p)etition  in  an  action  for  damsCges  for  injuries  caused  by  the  deraUnient 
of  a  train,  that  by  the  derailment  the  plaintiff  was  put  to  great  inconvenience, 
and  delay ;  that  he  was  expected  at  a  certain  place  at  a  certain  day,  but  was 
unable  to  reach  it ;  that  the  weather  was  bitterly  cold,  and  the  place  of  acci- 
dent was  not  near  any  house,  and  he  was  forced  to  walk  to  a  town  for 
shelter  and  suffered  g^reatly  thereby,  and  that  by  reason  of  said  inconven- 
ience and  delay,  he  was  damaged  to  the  sum  of,  etc.,  is  too  indefinite  to 
warrant  the  recovery  of  any  sum  for  inconvenience. 

Same — instructions — Future  Damages.— Where  the  court  at  defendant's 
request  has  charged  that  "  to  entitle  plaintiff  to  recover  for  future  damage, 
there  must  be  a  reasonable  certainty  as  to  such  future  damage — a  mere 
probability  of  its  future  occurrence  is  not  enough,"  an  instruction  asked 
^  part  ot  the  same,  that  "  future  damages  can  only  be  awarded  when  it  is 
rendered  reasonably  certain  from  the  evidence  that  such  damages  will 
eventually  and  necessarily  result  from  the  original  injury,"  is  properly  re- 
fused. 

Same — Instructions — Admission  of  Evidence. — Where  a  physician  has  tes- 
tified without  objection  by  the  defendant,  that  plaintiff  had  aissured  him 
that  he  had  never  suffered  with  sore  eyes  or  been  mjured  in  his  eyes,  a  direc- 
tion to  the  jury  not  to  consider  the  evidence  of  symptoms  of  injury  mere- 
ly stated  by  plaintiff  to  his  physician,  is  prop)erly  refused,  the  objection 
being  taken  too  late. 

Same — Damages — Attorney's  Fees — Expenses  Attending  Courts. — Where 
attorney's  fees,  or  exp)ense  incurred  by  plaintiff  in  attending  court  to  pros- 
ecute a  suit,  are  not  alleged  in  the  proceedings  or  included  mthe  evidence 
as  elements  of  dama^,  a  request  by  the  defendant  to  charge  that  the  jury 
should  not  include  m  their  estimate  of  actual  damages  such  expense,  is 
properly  refused.  • 

Same — Derailment — Evidence  of  General  Defective  Condition  of  Roadbed 
and  Previous  Wrecks. — Where  plaintiff  sues  for  injuries  caused  by  the  de- 
railment of  a  train,  evidence  in  regard  to  the  general  defective  condition 
of  the  railroad  on  which  the  wreck  occurred,  is  not  admissible,  even  upon 
the  issue  of  exemplary  damages,  nor  is  evidence  of  previous  wrecks  else- 
where admissible,  the  liability  of  the  defendant  for  damages  of  any  kind 
being  dependent  only  upon  the  condition  of  the  road  at  the  time  and  place 
of  occurrence. 

Appeal  from  District  Court,  Upshur  County. 
Action  for  damages  for  personal  injuries.     Defendant  ap- 
peals from  a  judgment  for  the  plaintifif. 
Whittaker  &  Bonner  for  appellant. 
H,  Chilton  for  appellee. 

Henry,  J. — Appellee  brought  this  suit  to  recover  dama- 
ges for  personal  mjuries  received  by  him  in  a  wreck  of  one 
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of  defendant's  trains,  on  which  he  was  being  conveyed  as  a 
passenger,  at  a  point  between  Tyler  and  Troupe. 
The  petition  charges  that  the  roadbed  between  the  •""«»• 

two  places  named,  as  well  as  at  the  place  of  the  wreck,  was 
out  of  order,  in  bad  condition,  and  unsafe  for  the  transporta- 
tion of  passengers  thereon:  that  the  ties,  at  the  place  of  the 
derailment,  were  old  and  rotten,  the  iron  rails  were  worn  and 
broken,  and  the  track  was  out  of  level, — all  of  which  con- 
tributed .  to  and  caused  the  wreck.  The  petition  charged 
that  plaintiff's  expense  for  medical  attention,  to  which  he  was 
subjected  in  consequence  of  his  injuries,  amounted  to  $100; 
that  the  value  of  time  lost  by  him  amounted  to  $500 ;  and 
that,  by  his  physical  and  mental  suffering,  he  had  been  dam- 
aged $10,000.  He  prayed  for  $20,000  as  exemplary  dama- 
ges. The  petition  contains  also  the  following  additional  al- 
legation :  "  Plaintiff  further  charges  that  by  said  derailment 
he  was  put  to  great  inconvenience  and  delay ;  that  he  was  ex- 

Eected  at  the  city  of  Tyler  on  the  said  26th  day  of  Decem- 
er,  1887,  but  was  unable  to  reach  said  city  ;  that  the  weather 
was  bitterly  cold,  and  the  place  of  the  accident  was  not  near 
any  house,  and  that  he  was  forced  to  walk  back  to  the  town 
of  Troupe  for  shelter,  and  suffered  greatly  thereby ;  and  that, 
by  reason  of  said  inconvenience  and  delay,  he  was  damaged 
in  the  further  sum  of  five  hundred  dollars.'' 

The  court,  in  its  charge  to  the  jury,  directed  them  to  take 
into  consideration  the  injuries  of  defendant  on  account  **  of 
mental  pain  and  physical  suffering ;  his  loss  of  time,  medical 
bills,  and  his  inconvenience."     The  defendant  spe- 
cially excepted  "  to  all  allegations  in  the  petition  i>»M«ff«»'o' 
claiming  five  hundred  dollars  for  inconvenience  I^JIJetdhlgr** 
and  delay,  because  they  are  vague,  and  do  not  show 
with  sufncient  certainty  facts  that  entitle  plaintiff  to  recover 
such  damages."     The  exception  was  overruled  by  the  court. 
Over  the  objection  of  defendant,  plaintiff  was  permitted  to 

Rrove,  by  many  witnesses,  that  tne  International  &  Great 
forthern  Railroad  bed  and  track  between  Troupe  and  Tyler, 
and  also  between  Tyler  and  Lindale,  at  arid  before  the  time 
of  the  wreck,  was  in  bad  condition  ;  that  many  ties  were  rot- 
ten, and  the  iron  greatly  worn ;  and  that  several  wrecks  of 
freight  and  other  trains  had  occurred  between  said  points. 
The  bill  of  exceptions  taken  by  defendant  to  the  ruling  states 
that  the  evidence  was  offered  by  plaintiff  to  show  gross  neg- 
ligence under  his  claim  for  exemplary  damages.  At  the  re- 
quest of  defendant's  counsel,  the  court  charged  the  jury  "  not 
to  find  exemplary  damages  against  defendant,  merely  because 
of  the  alleged  bad  condition  of  the  railroad  bed,  and  track, 
and  not  to  consider  any  evidence  of  the  bad  condition  of  the 
track  and  roadbed  at  other  places  than  where  the  wreck  oc- 
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curred,  if  the  wreck  was  caused  by  a  broken  rail."  The  jury 
found  a  verdict  for  actual  damages  only.  The  petition 
charged  the  damages  claimed  resulted  from  the  "  inconven- 
ience and  delay,"  and  the  charge  directed  the  jury  to  con- 
sider  •*  inconvenience "  as  one  of  the  grounds  of  damage. 
The  plea  does  not  state  a  cause  of  action  with  the  required 
precision,  and  the  exception  should  have  been  sustained,  and 
the  charge  referring  to  it  ought  npt  to  have  been  given. 

The  court,  at  the  request  of  the  defendant,  charged  as  fol- 
lows :  "  To  entitle  plaintiff  to  recover  for  future  damage, 
there  must  be  a  reasonable  certainty  as  to  such  fu- 
Mw"n**"'  ^"^^  damage;  a  mere  probability  of  its  occur- 
siroeUoAs.  rence  is  not  enough."  Defendant  asked  the  court 
to  give  the  following  as  part  of  the  same  charge ; 
"  Future  damages  can  only  be  awarded  when  it  is  rendered 
reasonably  certain  from  the  evidence  that  such  damages  will 
evidently  and  necessarily  result  from  the  original  injurj':" 
which  the  court  refused.  We  think  the  discrimination  made 
by  the  court  was  correct. 

Dr.  Walker,  a  witness  for  plaintiff,  amon^  other  things,  tes- 
tified as  follows :  "  I  am  positive  plaintiff  is  permanently  in- 
jured in  his  spine,  and  can  demonstrate  it  to  the 
DMiurmUoB  jurv.  He  has  a  nervous  twitching  in  his  right  eye, 
to  eon^ditioB**  ^"^  ^^^  ^y^  itself  indicates  some  spinal  affection, 
before  iBj«i7.  I  examined  his  eye  before,  and  found  the  trouble, 
and  he  assured  me  he  had  never  suffered  with  sore 
eyes  or  been  injured  in  his  eye.  He  will  never  get  well.  He 
will  constantly  grow  worse."  This  witness  had,  on  a  pre- 
vious examination,  given  strong  testimony  to  the  effect  that 
plaintiff  had  suffered  a  permanent  spinal  injury,  while  other 
expert  witnesses  had  expressed  opinions,  to  some  extent,  chal- 
lenging the  correctness  of  his  conclusion.  This  evidence 
was  admitted  without  objection,  but  afterwards  defendants 
counsel  requested  the  court  to  charge  the  jury  to  not  con- 
sider "  evidence  of  symptoms  of  injury  not  testified  to  by 
plaintiff,  but  stated  by  him  to  Dr.  w  alker."  We  think  the 
evidence  was  improper,  and,  if  it  had  been  objected  to  when 
offered,  it  ought  to  have  been  excluded.  The  objection,  how- 
ever, came  too  late  when  interposed  for  the  first  time  in  the 
form  of  a  charge  to  the  jury,  and  the  court  properly  refused 
to  give  the  charge. 

The  defendant  requested  the  court  to  charge  the  jury  not 
a-Ai-  ^^  include  in  their  estimate  of  actual  damages  any 
toraey'VVeo--  cxpcuse  for  attorney's  fees  or  expense  incurred  by 
cxpeaieiftt-  plaintiff  in  attending  court  to  prosecute  his  suit 
UBdingeovrt.  Such  damages  were  not  alleged  in  the  pleadings, 
or  included  in  the  evidence,  and  a  charge  upon  the  subject 
was  properly  refused. 
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It  is  claimed  that  the  verdict  for  $7,500  actual  damages  is 
excessive.  As  the  cause  will  be  reversed  upon  another 
ground,  and  as  neither  the  verdict  nor  the  evidence 
may  on  another  trial  correspond  with  what  it  was  KridenceMto 
upon  the  trial  under  review,  we  deem  it  improper  uom*Jf'»uf*' 
to  discuss  this  assignment.  The  evidence  with  re-  na4. 
gard  to  the  general  condition  of  the  International 
&  Great  Northern  Railroad,  on  which  the  wreck  occurred, 
between  Troupe  and  L.indale,  ought  not,  under  the  circum- 
stances of  the  case,  to  have  been  admitted  upon  the  issue  of 
exemplary  damages,  or  for  any  other  purpose.  The  question 
of  the  liability  of  the  defendant  for  damages  of  any  kind 
should  have  been  confined  to  the  condition  of  the  roaci  at  the 
time  and  place  of  the  occurrence,  and  all  issues  as  to  the 
condition  of  the  road  elsewhere,  as  well  as  of  previous  wrecks 
elsewhere,  ought  to  have  been  carefully  kept  from  the  jury, 
in  whatever  form  they  were  presented.  Missouri  Pac.  R. 
Co.  V.  Johnson  (Tex,),  10  S.  W.  Rep.  328 ;  Missouri  Pac.  R. 
Co.  I/.  Shuford,  Id,  411.  As  will  be  seen  by  the  charge  we 
have  quoted,  all  evidence  of  this  character  was  excluded,  by 
the  charge  of  the  court,  from  the  consideration  of  the  jury 
for  all  purposes.  While  we  think  the  introduction  of  sucn 
evidence,  and  especially  of  such  a  mass  of  it,  as  we  find  in 
the  record,  was  highly  improper,  yet,  if  the  admission  of  the 
evidence  was  the  only  error  shown  by  .the  record,  then,  in 
view  of  the  fact  that  it  was  admitted  only  on  the  issue  of  ex- 
emplary damages,  and  as  the  jury  were  instructed  not  to 
consider  it  under  that  issue,  and  as  the  jury  gave  no  verdict 
for  exemplary  damages,  we  would  not  reverse  the  cause  for 
that  reason.  For  the  errors  committed  in  overruling  defend- 
ant's exception  to  the  petition,  and  in  giving  the  charge  on 
the  same  subject,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


Citizens'  Street  R.  Co. 

TWINAME. 
{Indiana   Supreme  Courts  January  7,  1890.) 

Penonal  InJurios^Loss  of  Wife's  8orvico»~Husband't  Right  of  Action^ — 
The  provision  of  Ind.  Rev.  St.  188 1,  §  5130,  that  a  married  woman  may 
carry  on  a  trade  and  perform  labor  on  her  separate  account,  and  that  the 
earnings  of  any  roamed  woman  from  trade,  services  or  labor  "  other  than 
labor  for  her  husband  or  family  "  shall  be  her  separate  property,  does  not 
create  any  liability  on  the  part  of  the  husband  to  pay  for  services  rendered 
to  him  by  the  wife ;  and  where  the  husband  was  engaged  in  the  millinery 
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business,  and  his  wife  devoted  her  services  to  the  business  for  his  benefit 
without  any  contract  or  expectation  of  pay  therefor,  he  may  recover  dam- 
ages lor  loss  of  such  services  by  reason  of  personal  injuries  sustained 
through  the  negligence  of  another. 

Appeal  from  Superior  Court,  Marion  County. 

Action  for  damages  for  the  loss  of  the  services  of  plaintiff's 
wife  by  personal  injuries,  to  her  caused  by  defendant's  negli- 
gence.    Defendant  appeals  from  a  judgment  for  the  plaintiff. 

H.  C.  Allen  for  appellant. 

Miller  &  Elam  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellee  against 
the  appellant  in  the  court  below  for  damages  sustained  by 
the  appellee  on  account  of  alleged  injuries  received 
'"^^^  by  his  wife  while  she  was  a  passenger  on  appel- 

lant's car.  By  the  complaint  the  appellant  sought  to  recover 
for  medical  attendance  furnished,  and  loss  of  service  and  the 
society  of,  his  wife.  It  is  alleged  with  particularity  in  the 
compfaint  that  before  and  at  the  time  of  tne  injtiry  the  plaint- 
iff was  carrying  on  a  large  and  profitable  millinery  business, 
in  which  his  wife  was  acting  as  the  manager,  and  that  the 
business  was  rendered  more  lucrative  and  profitable  by  reason 
of  her  personal  services  in  the  management  of  said  business, 
and  her  services  were  of  great  value  to  the  plaintiff,  to-wit, 
$2,000 ;  that  by  reason  of  the  injury  she  had  oeen  unable  to 
perform  such  duties  as  she  was  accustomed  to  perform  in  the 
management  of  said  business,  whereby  the  plaintiff  had  suf- 
fered damage.  Issue  was  joined  by  answer  in  g*eneral  de- 
nial, and  trial  had  resulting  in  a  verdict  and  judgment  for 
the  appellee.  On  the  trial  of  the  cause  evidence  was  admit, 
ted,  over  the  objection  of  the  appellant,  as  to  the  value  of 
the  services  of  the  wife  of  the  appellee  in  the  capacity  in 
which  she  served  the  appellee  as  fore-woman,  and  the  court 
instructed  the  jury  to  the  effect  that,  if  the  plaintiff  was  the 
sole  owner  of  the  store,  and  his  wife  served  him  as  fore-woman 
or  manager  of  the  store,  the  plaintiff  would  be  entitled  to  re- 
cover whatever  loss,  if  any,  he  had  sustained  on  account  of 
being  deprived  of  his  wife's  services,  in  whole  or  in  part,  in 
his  household  affairs  or  business,  by  reason  of  her  disabilitj'. 
It  is  contended  by  counsel  for  appellant  that  the  plaintiff 
cannot  recover  for  the  services  of  his  wife  as  a  clerk  or  as- 
Bi  hi  of  hat-  sistant  in  his  business;  that  the  right  of  the  hus- 
band to  d*m.  band  to  recover  damages  for  loss  of  services  of  the 
Ages  for  Ion  wife  is  limited  to  services  within  the  household ; 
Jie^**'  '*''  that  by  the  statute  (section  5130,  Rev.  St  i88i)**a 

***"  married  woman  may  carry  on  any  trade  or  busi- 

ness, and  perform  any  labor  or  services,  on  her  sole  and  sep- 
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arate  account.     The  earnings  and  profits  of  any  married  wo- 
man accruing  from  the   trade,  business,  services,  or  labor, 
other  than  labor  for  her  husband  or  family,  shall  be  her  sole 
and  separate  property,"  and  that  the  wife  is  entitled  to  re- 
cover for  her  own  services.     This  statute  in  no  way  changes 
the  situation  between  husband  and  wife.     It  neither  attempts 
to  exonerate  her  from  the  performance  of  any  proper  ser- 
vices  for  the  benefit  of  the  husband,  either  in  the  household 
or  in  his  business,  nor  does  it  attempt  to  create  any  liability 
on  the  part  of  the  husband  to  pay  for  such  services.     It  very 
properly  makes  the  wife  sole  owner  of  her  earnings,  when  she 
performs  services  for  persons  other  than  her  husband,  and  of 
profits  made  from  any  trade  or  business  carried  on  by  her. 
It  enables  the  wife,  if  she  chooses  so  to  do,  to  carry  on  a 
trade  or  business  on  her  own  account,  and  to  perform  ser- 
vices for  persons  other  than  her  husband,  and  in  such  cases 
she  is  the  owner  of  the  profits  and  earnings.     The  statute  was 
passed  to  remedy  an  evil,  and,  when  the  wife  is  compelled  to 
support  herself  or  her  family  by  engaging  in  business  on  her 
own  account,  or  performing  labor  for  persons  other  than  her 
husband,  or  where  circumstances  exist  making  it  desirable, 
and  for  the  best  interest  of  the  family,  that  the  wife  engjage 
in  business,  to  give  to  the  wife  is  such  cases  the  same  right 
to  control  her  business  and  earnings  as  if  she  were  sole  ;  but 
It  in  no  way  affects  or  changes  the  marital  relations,  and  the 
statute  has  no  application  in  a  case  where  the  wife  is  not 
carrying  on  a  separate  trade  or  business,  or  performing  ser- 
^'ces  for  persons  other  than  her  husband.     The  wife  has  the 
^nie  right  to  give  to  her  husband  her  services  either  in  the 
^.^"sehold  or  in  his  business  as  she  had  before  the  passage  of 
Ch^  ^^^tute,  and  the  same  obligation  rests  upon  her  to  dis- 
^u<ltgQ  her  duty  to  her  husband,  and  upon  the  husband  to 
djSCh^Tge  his  duty  and  obligation  to  his  wife,  as  did  before 
.:     passage.    We  have  under  consideration  a  case  not  in  any 
^^Y  effected  by  the  statute.     The  husband  was  engaged  in 
^e  rniliinery  business,  and  his  wife,  by  reason  of  their  mari- 
tal relations,  devoted  her  energy  and  services  to  the  busi- 
ness Iq^j.  ^YiQ  benefit  of  the  husband  without  any  contract  or 
Jf^^^tation  of  pay  for  her  services,,  and  she  sustained  an  in- 
J.  ^^  ^ii  account  of  the  negligence  of  the  defendant,  and  by 
in  K  "^^  ^^  which  the  husband  was  deprived  of  her  services 
L  ,  ^^  business,  which  the  wife  was  accustomed  to  perform, 
'jL    ^^^s  prevented  from  performing  by  reason  of  the  injury. 
^L^^^_  mi^ht  be  circumstances  existing  which  would  entitle 
^j  y.^i^c»  II*  ^^  action  for  damages,  to  recover  for  the  value 
^^^^^  own  services,  hut  prima  facie  the  husband  is  entitled 
^^Cover  for  such  services,  and  especially  this  is  true  when 
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the  wife  i§  not  engaged  in  carrying  on  any  trade  or  business 
on  her  own  account,  or  performing  labor  for  persons  other 
than  her  husband,  and,  on  the  contrary,  is  voluntarilj'^  render- 
ing service  for  the  benefit  of  the  husband ;  and  he  is  entitled 
to  recover  as  well  for  one  class  of  services  as  another.  In 
other  words,  the  husband  is  entitled  to  recover  for  the  dam- 
age sustained  on  account  of  the  loss  of  the  services  of  the 
wife,  and  the  value  of  her  services,  and  loss  sustained  by  rea- 
son of  her  inability  to  perform  them,  must  necessarily  depend 
on  the  character  and  value  of  the  services  which  she  is  capa- 
ble to  perform,  and  is  accustomed  to  perform  for  the  hus- 
band. Ohio  &  M.  R.  Co.  V.  Crosby,  107  Ind.  32,  27  Am.  & 
Eng.  R.  Cas.  339 ;  Belford  v.  Crane,  16  N.  J.  Eq.  265,  84  Am. 
Dec.  155,  and  note,  163;  Cramer  v.  Reford,  17  N.  J.  Eq.  367, 
90  Am.  Dec.  594,  and  note,  601 ;  Cregin  t\  Brooklyn  Cross- 
town  R.  Co.,  75  N.  Y.  192 ;  Seitz  v.  Mitchell,  94  tf.  S.  580 ; 
Harrington  v.  Gies,  45  Mich.  374;  9  Am.  &  Eng.  Encyc. 
Law,  p.  817,  §  8.  There  was  no  error  in  the  rulings  of  the 
court  in  the  admission  of  the  evidence  or  instructions  to  the 

It  is  contended  by  counsel  for  appellee  that  the  record  is 
informal  and  presents  no  question  for  the  decision  of  this  court; 
but,  taking  tne  view  we  have  of  the  only  material  question 
involved,  and  having  to  affirm  the  judgment,  we  do  not  deem 
it  necessary  to  pass  upon  the  question  presented  by  the  ap- 
pellee as  to  the  sufficiency  of  the  record.  Judgment  affirmed^ 
with  costs. 


Breese 

V. 

Trenton  Horse  R.  Co. 

{New  Jersey  Supreme  Court y  February  20,  1890.) 

Passengers— Pleading — Allegation  as  to  Duty  to  Carry. — In  a  suit  against 
a  street-car  company,  a  count  alleged  that  the  plaintiff  was  "on  "  a  car, 
and  thereby  it  became  the  duty  of  the  company  "  to  guard,  protect,  and 
secure  "  the  plaintiff  while  leaving  the  car.  Held^  that  the  count  was  bad, 
as  it  failed  to  show  any  facts  giving  rise  to  such  duty. 

Same — Trespasser. — Another  count  alleged  that  the  plaintiff  was  "  on  " 
a  car,  and  that  it  thereby  became  the  duty  of  the  company  to  safely  and 
securely  carry  him,  etc.  Held,  bad,  as  the  plaintiff  might  have  been  on  the 
car  as  a  trespasser. 

Same — Allegation  of  Negligencei — A  count  charging  in  general  temis 
that  the  car  of  the  defendant,  by  the  carelessness  of  the  management  of 
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those  having  it  in  chai^ge,  ran  over  the  body  and  arm  of  the  plaintiff,  was 
sustained. 

Demurrer  to  narr, 

5.  D,  Oliplianty  Jr,y  and  George  M.  Robeson  for  plaintiff. 

Gilbert  Collins  for  defendant. 

Beasley,  C.  J. — There  are  six  counts  in  this  declaration, 
five  of  which  are  demurred  to.     We  think  the  second  and 
fourth  counts  are  plainly  bad.     The  following  facts 
constitute  the  gravamen  of  each,  viz.,  that  the  plain-  •'^  ®"* 

tiff  "  was  on  "  one  of  the  street  cars  of  the  defendant,  "  and 
thereupon  "  in  the  lang-uage  of  the  pleader,  "  it  became  and 
was  the  duty  of  the  said  defendant  to  guard,  protect,  and  se- 
cure the  said  Edward  Yard  Breese  in  dismounting,  descend- 
ing^ getting  down,  and  removing  himself  from  the  said  car ; 
yet  the  said  defendant,  not  regarding  its  duty  in  that  behalf, 
did  not  use  due  and  proper  care  to  guard,  protect,  and  se- 
cure the  aforesaid  Edward  Yard  Breeese,  whereby,"  etc. 

It  will  be  observed  that  from  the  fact  that  the  plaintiff 
was  in  a  car  of  the  defendant,  it  bein^  a  common  carrier  of 
passengers,  the  duty  was  imposed  on  it  "to guard, 
protect,  and  secure "  the  plaintiff  in  the  transac-  Aiiegmtion  m 
tion  of  his  leaving  the  car.  But  this  description  ^^plj^!'^^ 
of  the  duty  of  the  company  is  not  the  statement  puintiir. 
of  a  fact.  It  adds  no  force  whatever  to  the  case 
laid  in  the  record,  and  therefore  may,  without  loss,  be  al- 
ways omitted  ;  for  it  is  simply  and  exclusively  the  pleader's 
averment  of  the  legal  efficacy  of  the  facts  stated.  Obvious- 
ly such  construction  can  have  no  effect  on  the  mind  of  the 
court.  With  the  facts  before  us,  we  ourselves  must  ascer- 
tain their  legal  force.  In  the  present  instance,  we  think  the 
conclusion  of  the  pleader  is  a  plain  nori  sequitur.  From  the 
mere  fact  of  the  presence  of  the  plaintiff  in  the  car  of  the  de- 
fendant, it  was  not  the  legal  consequence  that  an  obligation 
arose  on  the  part  of  the  company  "  to  guard,  protect,  and  se- 
cure "  the  plaintiff  when  "  dismounting,  descending,  getting 
down,  and  removing  himself  from  the  said  car.'*  The  only 
service,  in  the  particular  in  question,  to  be  rendered  by  the 
carrier  to  even  its  fare-paying  passengers,  is  to  stop  its  car, 
on  request,  for  a  reasonable  time,  at  a  proper  place  ;  and, 
having  done  this,  the  duty  "  to  guard,  protect,  and  secure  " 
the  passenger  in  the  act  01  leaving  the  car  is  incumbent,  not 
on  the  carrier,  but  on  the  passenger  himself.  The  fault  of 
these  counts  is  that  they  ao  not  show,  by  a  statement  of 
facts,  that  the  duty  which  they  assert  has  been  violated  has 
any  existence.  The  rule  upon  the  subject  is  thus  stated  by 
Addison  in  his  work  on  Torts :   "  *  The  decisions '  observes 
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Lord  Campbell,  *  show  that  the  allee^ation  of  duty  in  decla^ 
ration  is  in  all  cases  immaterial,  and  ought  never  to  be  in- 
troduced ;  for  if  the  particular  facts  set  forth  raise  the  duty, 
the  allegation  is  unnecessary,  and  if  they  do  not  it  will  be  un- 
availing/ If  the  particular  facts  stated  in  the  declaration 
do  not  raise  the  dut)',  it  cannot  be  established  by  other  facts 
not  stated.  The  declaration  therefore  must  stand  or  fall  by 
the  facts  stated.  Negligence  creates  no  cause  of  action  un- 
less it  expresses  or  establishes  some  breach  of  duty."  2  Add. 
Torts,  §  1338.  As  to  each  of  these  counts,  the  demurrer  is 
sustained. 

The  third  count  propounds  a  different  proposition.  Its 
allegations  are  to  the  effect  that  the  plaintiff  "  was  on  "  the 
defendants  car,  and  that  it  thereby  became  the 
fi«M  *****■»•  ^^^y  ^^  ^^^  latter  to  use  due  and  proper  care  so 
•■  elr."*****  that  the  plaintiff  should  be  safely  and  securely  car- 
ried so  long  as  he  remained  on  the  car.  A  breach 
of  that  duty  is  then  averred.  Here  the  question  is  presented 
whether,  from  the  mere  presence  of  a  person  in  the  car  in 
question,  a  duty  to  carry  safely  was  ipso  facto  imposed  on  the 
car  company.  We  think  that  here,  again,  the  duty  averred 
is  not  shown  to  exist.  Presence  in  the  car  will  not  per  se 
raise  such  duty;  and  the  consequence  is  that  when  mere 
presence  is  stated,  and  negligence  is  stated,  a  cause  of  action 
to  even  a  common  certainty  is  not  shown.  The  allegations, 
according  to  the  familiar  rule,  are  to  be  taken  most  strongly 
against  the  pleader,  and  the  court  cannot  help  a  defective 
statement  by  a   conjectural  addition.     The  ground  of  the 

Elaintiff's  case  must  be  his  legal  presence  in  the  car,  that  is, 
e  must  have  been  there  either  as  a  fare-paying  passenger, 
or  at  the  least  as  a  licensee ;  and,  if  this  be  so,  one  or  the 
other  of  such  legal  characteristics  is  an  indispensable  fact  in 
the  constitution  of  his  right  to  sue.  This  is  not  a  matter  of 
defense.  Presence  plus  the  legality  of  such  presence  is  the 
groundwork  of  the  plaintiff's  case,  and  one  of  these  essential 
factors  is  here  omitted.  If  the  plaintiff  was  unlawfully  in  the 
car,  the  company  did  not  owe  to  him  any  duty  springing  from 
the  fact  that  he  was  in  the  car.  In  such  a  condition  of  things, 
thp  defendant  could  not  be  held  liable  for  mere  nonfeasance. 
It  would  have  been  responsible  only  for  its  malfeasances.  A 
person,  says  Judge  CoOLEY,  "who  steals  a  ride  cannot  insist 
that  it  is  a  duty  to  him  to  run  its  trains  with  care."  Cooley, 
Torts,  792.  That  negligence  which  does  not  constitute  "a 
breach  of  duty  is  not  actionable  has  been  exemplified  in 
many  cases.  Price  v.  New  York  R.  &  Trans.  Co.,  31  N,  J. 
Law,  229;  2  Add.  Torts,  §  1338;  Cooley,  Tofts,  792.  The 
fifth  count  falls  under  the  same  criticism.  With  respect  to 
both,  the  demurrers  must  be  severally  sustained. 
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The  sixth  count  is  loosely  drawn ;  but,  on  the  whole,  we 
think  it  may  stand.  It  states  substantially,  though 
in  general  terms  that,  by  the  careless  management  ^^Jemee.*' 
oi  the  car  in  a  public  street  by  the  agents  of  the 
deiendant,  it  thereby  ran  over  the  "  body  and  arm  "  of  the 
plaintiff.  It  need  not  appear  with  much  particularity  how 
the  tort  was  committed,  i  Redf.  R.  R.  602.  On  this  count 
the  plaintiff  is  entitled  to  judgment. 


Shacherl 

V. 

St.  Paul  City  R.  Co. 

{Minnesota  Supreme  Courts  November  18,  1889.). 

Street  Railway — Alighting  from  Moving  Car. — It  is  not  negligence  per  se 
for  a  person  to  get  on  or  off  a  street  car  drawn  by  horses  while  it  is  in 
motion.  It  depends  upon  the  circumstances  surrounding  each  case,  and 
the  question  is  ordinarily  one  of  fact  to  be  submitted  to  the  jury. 

Appeal  from  District  Court,  Ramsey  County, 

Action  to  recover  damages  for  injuries  sustained  by  plaint- 
iff whilst  alighting  from  a  street  car  belonging  to  the  defend- 
ant. The  plaintiff  alleged  that  the  defendant  negligently  re- 
fused to  stop  its  car  when  requested,  and  that  whilst  he  was 
alighting,  the  car  was  carelessly  and  suddenly  moved  for- 
ward with  a  jerk,  throwing  him  to  the  ground  and  in- 
juring him.  The  jury  returned  a  verdict  Tor  the  plaintiff 
and  the  defendant  moved  for  a  new  trial,  assigning  among 
other  grounds. newly  discovered  evidence.  The  defendant 
appeals  from  the  order  denying  the  new  trial. 

H,J,  Horn  for  appellant. 

Marvin  &  De  Celle  for  respondent. 

Collins,  J. — There  is  no  claim  in  this  case  that  the  testi- 
mony was  not  sufficient  to  justify  the  jury  in  declaring  that 
defendant  was  negligent  in  its  management  of  a 
street  car  at  the  time  the  plaintiff  received  the  in-  Negngenfe- 
juries  complained  of ,  and  while  he  was   a  passen-  frim^'moTing 
ger.     But  the  appellant  contends  that  this  same  streetcar, 
testimony   shows  that  the   plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  alight  from  the  car 
while  it  was  in  motion.     It  is  well  settled  that  it  is  not  neg- 
ligence  per  se  for  a  person  to  get  on  or  off  a  street  car  drawn 
by  horses  while  it  is  in  motion.     I*^  depends  upon  the   cir- 
cumstances surrounding  each  case,  and   the  question  is  or- 
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dinarily  one  of  fact,  to  be  submitted  to  the  jury.  M*Donough 
V,  Metropolitan  R.  Co.,  137  Mass.  210,  21  Am.  &  Eng.  R.  Cas. 
354;  Conner  zu  Citizens  Street  R.  Ccf.,  105  Ind.  62,  26  Am.& 
Enff.  R.  Cas.  210 ;  Eppendorf  v,  Brooklyn  City  &  N.  R.  Co., 69 
N.  Y.  195.  The  conditions  attending  such  an  act  might,  from 
the  undisputed  testimony,  appear  so  unfavorable  as  to  war- 
rant a  court  in  holding,  as  a  matter  of  law,  that  recklessness 
and  negligence  were  apparent  in  the  attempt.  But  such  was 
not  the  case  at  bar,  and  on  this  point  the  trial  court  did  not 
err. 

Nor  was  there  error  in  its  refusal  to  grant  a  new  trial  upon 
the  ground  of  newlv  discovered  evidence.  The  force  of  the 
affidavit  first  made  by  the  proposed  witness,  Brun- 
M* V^di*~  son,  used  by  defendant  upon  its  motion,  was  greatly 
eorered  e?!-  destroyed  by  his  second  affidavit,  procured  and 
deuce.  uscd  in  rebuttal  by  plaintiff.     The  evidence  remain- 

ing in  the  affidavit  after  its  modification  was  either 
cumulative — that  is,  additional  evidence  to  support  the  same 
point  and  of  the  same  character — or  immaterial,  or  tending 
merely  to  impeach  and  discredit  plaintiff  and  the  witness 
Preining.  Nor  was  it  likely  to  change  the  result.  Order 
affirmed. 

Passenger  Injured  while  Alighting  from  Street  Car— Admission  of  Presi. 
dent  of  Company  as  to  Driver's  Negllgencei — In  Enaction  against  a  street 
railway  company  by  a  passenger  injured  while  alighting  from  one  of  its 
cars,  evidence  that  the  president  of  the  defendant  company,  not  present 
when  the  accident  Occurred,  had  told  the  driver  that  he  was  discharged  on 
account  of  the  plaintiff  having  been  thrown  from  his  car,  is  not  admissible 
as  tending  to  show  that  the  accident  was  the  result  of  negligence.  Lom- 
bard &S.S.  Pass.  R.  Co.  V,  Christian,  Pa.  Sup.  Ct.,  Febr.  4,  1889. 

Boarding  Moving  Street  Car — Contributory  Negligencei — According  to 
plaintiff's  own  testimony,  he  was  injured  while  attemptiiig  to  get  on  one  of 
defendant's  cars  while  it  was  still  in  motion.  His  left  arm  was  encumbered 
with  his  coat  and  dinner  bucket  when  he  placed  his*foot  on  the  step.  The 
motion  of  the  car  caused  his  foot  to  slip,  and  having  only  his  right  arm  free 
he  was  unable  to  hold  on,  he  fell  off  and  was  injured.  The  only  negligence 
alleged  on  the  part  of  the  driver  was  in  loosening  the  brake  when  the 
plaintiff  stepped  on  the  car.  Held,  that  plaintiff  was  guilty  of  contributory 
negligence  and  could  not  recover.  Reddington  v,  Philadelphia,  Traction 
Co..  Pa.  Sup.  Ct.,  Feb.  3,  1890. 

Street  Railway— Passenger — Personal  Injuries.— Plaintiff  testified  that 
while  he  was  travelling  upon  an  open  summer  car,  the  seats  of  which  ran 
across  the  entire  width  of  the  car,  the  entrance  being  at  the  sides,  he  sat 
down  at  the  end  of  the  seat  where  he  entered,  and  afterwards  he  rose  from 
his  seat,  the  car  being  still  in  motion,  for  the  purpose  of  signaling  the  con- 
ductor to  stop  the  car.  The  wheels  of  all  the  street  railway  cars  extend 
above  the  level  of  the  car  floor.  In  an  open  or  summer  car,  the  wheels  are 
covered  where  they  extend  above  the  floor  by  sheathing,  which  is  for  the 
most  part  under  the  seat  but  which  extends  a  short  distance  beyond  it 
The  sheathing  is  not  hidden,  but  can  be  seen  by  any  one  who  looks  at  the 
spot.    Whilst  attempting  to  attract  the  conductor's  attention,  plaintiff 
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stumbled  over  the  sheathing  and  fell  off  the  car.  Held,  that  the  evidence 
did  not  show  negligence  on  the  part  of  the  street  railroad  coni]>any  and 
that  plaintiff  could  not  recover.  Farley  v.  Philadelphia  Traction  Co.» 
Pa.  Sup.  Ct.,  Jan.  20,  1890. 


ASHTON 

V,  • 

Detroit  City  R.  Co. 

{Michigan  Supreme  Court ^  December  28,  1889.) 

Street  Railway — Alighting  from  Moving  Car — Fear  of  Insult. — Where  plaint- 
iff, a  lady,  who  was  travelling  upon  a  street  car,  was  injured  by  leaving  it 
whilst  in  motion,  when  entering  the  car  barn,  she  may  testify  that  she  was 
exposed  to  insult  upon  a  former  occasion  upon  a  car  which  drove  into  the 
bam,  and.that  she  feared  a  repetition  of  the  insult ;  and  whether  she  was 
justified  irt  leaving  the  car  whilst  it  was  in  motion  after  she  had  rung  the 
bell  and  the  driver  had  looked  round  but  refused  to  stop  it,  is  a  question 
of  fact  for  the  jury. 

Same — Driver's  Knowledge  of  Previous  Insult* — The  knowledge  of  the  car 
driver  or  the  company  of  the  previous  insult  offered  to  plaintiff  is  imma- 
terial, and  does  not  affect  her  right  to  a  recovery. 

Same — Admission  of  Evidence — Harmless  Error. — Plaintiff's  husband  tes- 
tified that  the  morning  after  his  wife  was  hurt,  he  saw  the  superintendent 
of  the  bam  and  told  him  of  the  injury  and  that  she  would  sue  if  she  did 
not  recover,  and  that  the  superintendent  replied  that  he  did  not  care  how 
quickly  she  sued.  He  also  testified  that  he  called  at  the  barn  on  the  night 
of  the  accident,  and  saw  some  one  in  the  barn  whom  he  supposed  to  be  the 
watchman,  and  asked  for  the  superintendent  and  what  cars  had  gone  out. 
Held,  that  the  admission  of  the  evidence,  even  if  erroneous,  was  not  prej- 
udicial to  the  defendant  and  did  not  justify  a  reversal. 

Personal  Injuries — Nature — Evidence. — Where  a  physician  has  testified 
that  the  plaintiff  complained  of  pain  in  her  knee,  he  may  be  questioned  as 
to  the  manner  in  which  she  described  the  pain  and  how  she  acted. 

Error  to  Circuit  Court,  Wayne  County. 
Brennan   &  Donnelly  and  Sidney  T,  Miller  for  plaintiff  in 
error. 

H.  C.  Wisner  for  defendant  in  error. 

Sherwood,  C.  J, — Mrs.  Ash  ton,  the  plaintiff  in  this  case,  on 
the  loth  of   February,  1887,  lived  on  the   south   side  of  the 
Milwaukee  Railroad,  near  Ferry  avenue,  in  the  city 
of  Detroit,  and  was  about  54  years  of  age.     On  the  ^**'*"* 

evening  of  that  day,  between  7  and  8  o'clock,  she  took  a 
RusselT-street  car,  at  the  corner  of  Brush  and  Alfred  streets, 
to  goto  her  home,  which  was  a  short  distance  beyond  the  end 
of  the  line,  on  Ferry  avenue.  The  barns  on  Ferry  avenue 
were  some  distance  from  the  end  of  the  line,  and  when  the 
car  approached   the  barn,  instead  of  carrying  plaintiff  on  to 
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the  terminus  of  the  line,  the  driver  turned  and  drove  the  car 
into  the  bam  a  number  of  car-lengths,  and  when  she  left  the 
car  in  the  barn  she  was  assailed  by  a  man  at  the  bam,  who 
laid  hold  of  her,  and  made  indecent  proposals  to  her,  until 
she  broke  away  from  him,  tod  ran  to  her  home,  thereby  es- 
caping from  his  further  violence  and  insults.  The  plamdff 
further  claims  in  her  declaration  that,  on  the  23d  of  m.2Ly  next 
following,  she  was  again  a  passenger  on  this  same  line  of  cars, 
between  6  and  7  oVclock  in  the  evening,  at  which  time  it  was 
light  outside.  This  time,  as  before,  sne  intended  to  ride  to 
the  end  of  the  line,  and  again  the  car  turned  into  the  barn,  as 
it  had  on  the  evening  in  rebruary.  She  remembered  her  ex- 
perience at  that  time,  and  rang  the  bell  to  stop  the  car.  Find- 
ing that  it  did  not  stop,  she  waited  a  second,  and  then  went 
out  on  the  rear  platform,  and  got  off  while  the  car  was  in  mo- 
tion, being  thrown  by  so  doing,  and  injuring  her  knee.  It 
was  at  this  time  so  light  that  she  could  see  far  into  the  bam. 
For  the  injury  to  the  knee  she  brought  suit,  and  (after  a  de- 
murrer to  the  declaration  had  been  overruled)  on  the  trial  re- 
covered $500.  When  she  rung  the  bell  the  driver  looked 
back,  but  drove  on,  not  heeding  the  bell,  or  making  any  ef- 
fort to  stop  the  car.  The  plea  was  the  general  issue.  De- 
fendant brings  error. 

Nine  errors  are  assigned.  The  first  is  to  the  overruling  of 
the  demurrer.  The  defendant  did  not  choose  to  stand  on 
this,  but  pleaded  issuably  after  it  was  overruled,  and  we  can- 
not consider  this  further. 

When  Mrs.  Ashton  was  on  the  stand  as  a  witness  she  was 
asked,  (referring  to  her  experience  on  the    loth  of  February 
in  the  barn :)  "  W  ill  you  state  to  the  jury  what  hap- 
ETideiieeasto  Dcned  whcn  vou  alighted  from  the  car  in  the  bamr ' 
Hrcam-  This  was  oficred  as  a  reason  for  justifying   her 

suneei  at-      leaving  the  car  while  in  motion ;  to  show  that  the 
injIJrL^^     place  to  which  she  was  being  taken  by  the  com- 

Sany  was  one  not  only  improper  for  ladies,  but  to 
it  had  proved  to  be  dangerous.  This  is  the  sec- 
ond *error  assigned.  The  circuit  judge  was  riffht  in  receiv- 
ing the  testimony.  The  fact  that  the  driver  did  not  respond 
to  the  ring  of  the  bell  was  to  the  lady  a  suspicious  circum- 
stance, and  to  what  extent  she  had  cause  to  fear  and  did  fear 
danger  approaching  as  she  neared  the  bam  were  proper  sub- 
jects for  the  consideration  of  the  jury,  and  were  properly  left 
to  them.  The  third  error  assigned  was  to  the  plaintiff's  tes- 
tifying that  she  had  fear  of  insult  and  injury  if  taken  to  the 
barn,  and  to  the  effect  that  the  insult  she  received  there  be- 
fore had  upon  her.  I  have  no  doubt  of  the  competency  and 
relevancy  of  this  testimony  as  it  was  received. 
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The  fourth  error  assigned  relates  to  the  statements  of  Dr. 
Gustin,  who  was  called  to  treat  the  plaintiff  for  the  injuries 
she  received  from  her  fall  on  leavine  the  car.     He 
stated  she  complained  of  pain  in  the  knee.     He  was  ^^^}^g* 
then  asked  :  "  How  did  she  describe  the  pain  ?  and  Jp  l^^     ** 
how  did  she  act,  if  you   can  describe  her  actions, 
not  telling  what  she  said  ?     There  could  be  no  valid  objection 
in  showing  her  injury  to  make  these  inquiries.     The  physician 
could  only  inform  the   jury  of  her  condition  from  what  she 
told  him   and  what   he  saw    himself,  and   the  conclusion   he 
reached  from   the  examination  he  made,  and  the  questions 
called  for  no  more  than  this,  and  the   answers  were  entirely 
proper.     I  think  the  question  here  raised  was  substantially 
passed  upon  in  Johnson  v,  McKee,  27  Mich.  471  ;  Elliott  v. 
Van  Buren,  33  Mich.  49;  Mayoz/.  Wright,  63  Mich.  42. 

Mr.  Joseph  Ashton,  the  husband  of  plaintiff,  was  sworn  in 
the  case,  and  examined  in  behalf  of  plaintiff.  He  testified 
that  he  called  at  the  barn  next  morning  after  his 
wife  was  hurt,  and  saw  the  superintenaent  of  the  DMi»r»tioM 
bam,  and  told  him  of  the  injury  to  his  wife,  and  Jl^^^Jl;^'' 
told  him  she  would  sue  the  company  if  she  did  not  twicy. 
get  better,  and  the  superintendent  said  to  him :  "  I 
aon*t  care  how  quick  she  sues."  He  also  testified  that  he 
called  at  the  barn  the  night  the  accident  occurred,  after  his 
wife  had  got  home  and  told  him  of  her  injury,  and  saw  some 
one  come  in  the  barn  that  he  supposed  to  be  the  watchman, 
and  asked  him  for  the  superintendent,  and  something  as  to 
the  case  there,  and  what  cars  had  gone  out,  and  told  about 
his  wife's  being  thrown  from  the  car.  This  testimony  was 
all  objected  to  by  counsel  for  the  defendant,  and  is  made  the 
subject  of  defendant's  fifth,^sixth,  and  seventh  assignments  of 
error.  It  is  a  little  difficult  to  see  in  what  manner  the  defend- 
ant could  have  been  prejudiced  by  anything  that  was  said  on 
these  occasions  referred  to.  It  certainly  could  not  jeopardize 
the  defendant's  interests  to  give  its  agents  notice  that  a  lady 
had  been  insulted  upon  its  premises,  or  that  the  plaintiff  had 
sustained  injury  on  its  cars  through  the  negligence  of  its  ser- 
•  vants  in  failmg  to  stop  the  car  at  the  proper  place,  and  allow 
her  to  alight,  and  this  was  the  substance  of  all  the  testimony 
objected  to.  It  may  have  been  irrelevant  and  erroneously 
received,  but,  so  far  as  I  have  been  able  to  discover,  the  error 
was  a  harmless  one. 

The  defendant's  eighth  assignment  of  error  is  the  exceptions 
of  its  counsel  to  the  rulings  of  the  court  in  refusing  to  g^ive 
each  of  the  following  six  requests  to  charge:  (i)  The  jury 
are  instructed  that,  under  the  pleadings  and  proofs,  the  plain- 
tiff  cannot  recover.    (2)  The  rule  of  law  is  that  to  justify  the 
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plaintiff  in  descending  from  a  moving  car,  and  taking  the  risk 
of  injury  incident  thereto,  and,  in  case  of  injury  re- 
''"twiid^b*  suiting  therefrom,  hold  the  defendant  liable  there- 
lefeBdaat.'^  for,  such  act  must  be  for  the  purpose  of  avoiding 
an  actual  impending  danger  produced  b}'  the  de- 
fendant for  which  it  would  be  legally  responsible,  and  the  in- 
sult to  the  plaintiff  on  the  evening  of  February  loth  was  not 
sufficient  in  law  to  justify  the  plaintiff  in  the  belief  that  she 
was  avoiding  an  actual  impending  danger  produced  by  the 
defendant  in  descending  from  the  car  on  the  evening  of  Mav 
23d,  as  testified  to  by  her.  (3)  The  mere  act  of  turning  the 
car  into  the  barn  would  not  Justify  the  plaintiff's  getting  down 
from  the  moving  car,  and  if  the  jury  should  find  that  on  Feb- 
ruary 10,  1887,  plaintiff  had  been  insulted  in  the  street-car 
barn  by  some  unknown  person,  it  would  not  in  law  be  suffi- 
cient to  justify  her  in  descending  from  the  moving  car  in  the 
manner  and  under  the  circumstances  testified  to,  and  the  de- 
fendant cannot  be  held  liable  therefor.  (4)  Under  the  plead- 
ings in  this  case,  there  can  be  no  recqvery  on  behalf  of  the 
plaintiff.  (5)  The  jury  is  instructed  that,  even  though  they 
should  believe  that  the  plaintiff  was  insulted  by  some  unknown 
person  in  the  defendant's  barn  on  the  evening  of  February 
loth,  as  testified  to  by  plaintiff,  still  that  would  not  be  suffi- 
cient in  law  to  make  the  company  liable  for  the  injury  sus- 
tained, if  any,  by  getting  off  the  car  as  testified  by  her,  on  the 
23d  of  May."  (6^  The  plaintiff  must  show  that  the  driver  of 
the  car  on  whicn  she  was  riding,  or  the  defendant,  knew  that 
she  had  been  insulted  on  the  loth  of  February  in  the  bam, 
and  that  there  was  reasonable  ground  for  believmg  that  if  she 
again  went  into  the  bam  on  the  23d  of  May,  she  would  be 
subject  to  some  danger  of  like  character."  The  last  error  as- 
signed is  to  that  portion  of  the  charge  of  the  court  reading 
as  follows :  "  If,  the  plaintiff  on  the  evening  of  February  loth, 
was  carried  by  the  car  into  the  barn,  and  there  assaulted  as 
testified  to  by  her,  and  on  accountr  of  that  treatment  on  the 
evening  of  ^lay  23d,  seeing  the  car  leaving  the  main  track, 
and  again  turning  to  go  into  the  barn,  and  she  had  reasonable 
cause  to  fear  danger  to  herself,  or  repetition  of  such  treatment, ' 
and  controlled  by  such  fear,  to  save  herself,  she  attempted  to 
get  off  the  car  while  in  motion,  using  such  reasonable  care 
and  caution  as  she  was  able  to  use  under  the  circumstances, 
and  was  then  injured,  the  defendant  Is  liable  for  the  injury. 
That  is  true,  gentlemen  of  the  jury.  If,  as  I  said  before,  she 
used  that  reasonable  caution  at  this  time  and  place,  as  testified 
to  by  her,  and  she  used  that  reasonable  caution  which  a  pru- 
dent person  would  use  under  the  circumstances,  fearing  a  rep 
^tition  of  the  assault  that  was  committed  on  February  lotn. 
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then,  gentlemen  of  the  jury,  of  course  that  will  remove  the 
bar  which  otherwise  would  rise  on  account  of  what  would 
be  contributory  negligence.  She  had  a  right  to  do  it,  and  it 
was  her  duty  to  do  it,  if  those  things  were  so.  If  the  defendant, 
by  its  wrongful  act,  put  the  plaintiff  in  a  position  where  she 
had  reasonable  cause  to  apprehend  danger  to  herself,  she  had 
the  right  to  take  such  steps  from  said  danger  as,  in  her  judg- 
ment, formed  from  the  exigency  of  the  moment,  was  best, 
and,  if  injured,  defendant  was  responsible  for  the  injury." 

The  first  request  was  properly  refused.  The  case  was  one 
for  the  jury.  In  regard  to  the  second  request,  I  think  whether 
or  not  the  treatment  the  plaintiff  received  in  the  defendant's 
barn  when  she  was  taken  there  was  sufficient  to  justify  her 
belief  that  she  was  avoiding  an  actual  impending  danger,  into 
which  she  was  being  taken,  by  leaving  the  car,  was  a  question 
for  the  jury,  and  not  for  the  court,  and  the  request  was  prop- 
erly refused.  And  what  is  here  said  applies  with  equal  force 
to  the  defendant's  third  request,  and  equally  justifies  the  rul- 
ing of  the  circuit  court.  In  regard  to  the  fourth  request,  as 
we  have  already  said,  the  case  was  one  for  the  jury,  and  the 
court  would  not  have  been  justified  in  directing  the  verdict. 
The  fifth  request  should  not  have  been  given.  Independent 
of  other  facts  in  the  case,  it  does  not  properly  present  to  the 
jury  the  subject  to  which  it  refers,  and  its  tendency  would 
be  to  mislead,  rather  than  enlighten,  the  jury,  and  it  was  prop- 
erly refused. 

fn  regard  to  the  sixth  request,  it  was  of  no  consequence 
what  the  car-driver  or  his  employer  knew  or  believed  in  re- 
gard  to  the  insult  offered  to  the  plaintiff  in  defend- 
ant's barn  on  the  loth  of  I^bruary.     The  real  ques-  ■^■«yi«^««' 
tion  was,  assuming  the  testimony  of  the  plaintiff  to  l^^^  *** 
be  true,  what  reasonable  ground  had  she  to  expect 
she  would  receive  insult  or  injury,  and  is  she  to  be  deemed 
negligent  in  doine  the  only  thing  which  was  left  for  her  to  do, 
by  the  action  of  tne  defendant,  in  avoiding  such  insult  and  in- 
jury?   The  request  was  properly  refused.     The  court  com- 
mitted no  error  in  giving  the  charge  he  did,  contained  in  the 
last  assignment.     The  case  went  to  the  jury  under  a  fair  and 
reasonable  charge,  and  the  record  presents  no  error,  and  the 
judgment  must  oe  affirmed.     The  other  justices  concurred. 

Assault  by  Driver  of  Street  Car— Cessation  of  Contract  of  Carriage — Scope 
of  Employment. — A  passenger  on  a  street  car  to  whom  the  driver,  who  was 
also  conductor,  had  used  profane  and  abusive  language,  replied  :  "  When 
we  get  to  the  office  of  the  company  I  will  report  you,"  the  office  being  at 
the  stables,  where  the  car  stopped  for  a  change  o!  horses.  Before  reach- 
ing the  stables  the  passenger  got  off,  intendm^,  as  he  said,  to  go  to  the 
office  of  the  company  and  report  the  driver  while  the  horses  were  being 
changed,  and  then  to  resume  his  seat  in  the  car,  but  such  intention  was  not 
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communicated  to  the  driver.  The  driver  seeing  the  passenger  going  to- 
wards the  office  of  the  company,  stopped  the  car,  and  jumpmg  off,  went 
across  the  street,  intercepted  the  passenger  on  the  sidewalk  and  violently 
assaulted  him.  In  an  action  against  the  railroad  company^  by  the  passen- 
ger to  recover  damages  for  the  injuries  he  had  sustained,  it  was  held,  that, 
when  the  assault  was  committed,  the  contract  of  carnage  had  ceased :  that 
the  wrongful  act  of  the  driver  was  not  within  the  line  and  scope  of  his  em- 
ployment, and  the  railway  company,  his  employer,  was  not  answerable 
therefor.    Central  R.  Co.  v.  Peacock,  69  Md.  257. 


Metropolitan  Street  R.  Co. 

Moore. 

{Georgia  Supreme  Courty  October  11,  1889.) 

Street  Railway — Pauenger — Child  Travelling  on  Car  with  Driver's  Knowh 
edge. — A  child  nine  years  of  age  who  was  carried  several  blocks,  the  driver 
(who  was  also  conductor)  knowing  him  to  be  on  board,  was  a  passenger, 
whether  he  intended  to  pay  fare  or  not,  and  was  entitled  to  the  diligence 
due  to  passengers  of  his  age  and  discretion. 

Same — Negligence — Leaving  Platform. — It  was  negligence  for  the  driver 
needlessly  to  withdraw  from  the  front  platform,  leaving  the  plaintiff  and 
another  boy  thereon,  and  it  was  negligence  not  to  be  there  ready  to  stop 
the  team  when  the  plaintiff  fell  or  was  thrown  by  the  other  boy  off  the 
platform  upon  the  track  in  front  of  the  car,  the  two  boys  engaging  in  a 
scramble  to  drive  the  horse,  the  reins  having  been  left  within  their  reach. 

Same — Contributory  Negligence — Excessive  Damages. — Though  it  is  ap- 
parent that  the  plaintiff  contributed  to  the  injury,  this  court  cannot  be  cer- 
tain, on  the  facts  in  evidence,  that  the. damages  were  excessive,  the  injury 
being  immeasurable  by  a  court  as  to  pain  and  suffering,  and  the  damages 
found  being  $5,000.  • 

Error  from  Superior  Court,  Fulton  Countj. 

Butler  Moore,  by  his  next  friend,  sued  the  railway  company, 
for  personal  injuries.  According  to  his  evidence,  he  was  nine 
years  old  at  the  time  of  the  injury,  had  been  up  town  to  pro- 
cure some  meal  for  his  mother,  which  he  intended  to  send 
home  by  the  driver  of  one  of  defendant's  cars,  got  on  the  car, 
and  rode  for  some  distance  on  the  front  platform.  Had  no 
money  to  pay  his  fare.  Was  not  goin^  to  ride,  but  the  driver 
told  him  to  get  up.  Did  not  tell  the  driver  he  was  not  going 
to  pay,  or  did  not  want  to  ride,  but  told  him  to  stop  the  car, 
and  when  he  stopped  got  on  it.  After  the  car  had  proceeded 
some  distance,  the  driver  went  inside,  and  sat  down  to  eat  his 
breakfast.  He  did  not  stop  the  car,  and  left  nobody  to  drive 
the  mules  which  were  pulling  it.    A  negro  boy  about  lo 
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/^ars     old  and    plaintiff   were   on   the   front   platform,   and 

the  negro  started  to  drive.     Plaintiff  asked  to  be  allowed  to 

drive.       The  negro  said  nothing,  but  pushed  plaintiff  off.     He 

caught  to  the  front  piece  of  the  car,  and  was  thrown  under 

it.     Xijvo  of  its  wheels  ran  over  both  of  his  legs.     He  was 

picked  up  by  the  driver,  and  carried  home  by  some  colored 

men.       Stayed  in  bed  a  number  of  weeks,  and  suffered  most 

excruciating  pain,  his  legs  being  terribly  mashed  and  broken. 

Has  recovered  his  health,  but  his  legs  are  b^dly  bent  and 

twisted,  and  permanently  deformed.     Probably  the  muscles 

and  bones  will  never  be  as  strong  as  they  otherwise  would 

have  been.     He  lost  a  year  from  school.     He  still  suffers,  and 

is  likely  to  suffer,  some  pain  from  the  injury,  especially  in 

damp  weather.     His  capacity  for  earning  money  was  reduced 

bne-fourth,  according  to  the  estimate  oione  01  his  witnesses. 

naintifj  had  ridden  on   cars,   and  generally   paid   his  fare, 

^"J^ght  he  would  get  on  and  have  a  ride  unless  the  driver 

told  him  to  get  off,  and  put  his  bundles  down  on  the  floor  of 

tne  front  platform.     When  he  stopped  the  car,  he  was  going 

^^  ^^T^^  ^^^  driver  to  carry   the  meal  home,   and  the  driver 

said,  «*  Qg|.  ^p  there,  sore  toe  ;"  but  said  nothing  to  him  about 

paying  his  fare,  and  he  had  ridden  on  this  driver's  car  with- 

^^A  ^^y^^S  ^^y-    Was  walking  along,  and  the  driver  stopped, 

OtK         F^^  ^^     ^^^  driver  did  not  ask  him  to  pay  then. 

yther  cfriverson  that  line  had  carried  bundles  for  him,  but  he 

t  u  ^^  think  this  driver  ever  had.    The  car  was  going  up  grade 

^tthe  time  of  the  injury.     Dragged  plaintiff  six  or  eight  feet  be- 

th^^  ^^^  ^^^^  wheel  struck  him,  eight  or  ten  feet  further  before 

^Second  wheel  passed  over  him,  and  wentabout  twenty  feet 

eiore  it  stopped.     The  driver  jumped  out,  caught  the  brake, 

'jy  stopped  it.     He  did  not  know  plaintiff  was  off  until  the 

1    ?^ls  ran  over  him.     From  what  one  witness  saw,  the  negro 

to  V^^^  pushed  plaintiff  at  all.     Witness  thought  plaintiff  went 

nof  f^?  off,  and  stepped  too  far.     Plaintiff  testified  that  he  did 

^1     J-.^aI  anybody  aiter  he  was  hurt  that  he  was  tussling  over 

that  u  ^^'  and  that  the  negro  shoved  or  pushed  him  off,  and 

that  K^  ^^^  "^^  remember  cursing  the  negro,  or  telling  him 

qj     *}|e  would  have  his  father  to  shoot  him  for  pushing  him 

^^jl%    The  car  could  have  been  stopped  in  two  yards  or  less, 

thsLt  -.^he  brake.     The  testimony  for  defendant  tended  to  show 

l}^^    V  om  the  effect  of  the  injury  there  was  a  shortening  of 

[^^  ^^&ht  leg  from  about  a  quarter  to  a  half  inch,  and  the  left 

\^   "^as  considerably  bowed  outward,  and  was  somewhat 

^Y^^^^  than  the  right  leg ;  that  a  large  scar  had  been  left  on 

u^^ght  thigh  ;  that  plaintiff  seemed  to  walk  remarkably  well, 

vV^P^d  some,  but  that  could  be  avoided  by  an  extra  sole  on 

^^  shoe,  perhaps  one  thickness  of  leather,  which  would  not 

41  A.  &  E.  R.  Cas.— 16 
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interfere  with  his  walk ;  that,  considering  his  age  and  the 
compensating  power  of  nature,  he  would  be  practically  almost 
as  strong  as  anybody,  and  his  capacity  to  earn  a  living  not 
be  materially  lessened  ;  and  that  tne  deformity  would  always 
exist,  and,  so  far  as  lifting  and  getting  about  were  concerned, 
he  would  not  be  as  strong  as  before,  though  the  strength  of 
the  bones  was  not  impaired.  Witnesses  testified  that  after 
the  plaintiff  \vas  run  over  he  charged  the  negro  with  having 
pushed  him  off  the  car,  and  cursed  him,  etc.  A  witness  haa 
known  the  driver,  Robinson,  to  ask  boys  to  ride  with  him, 
and  to  let  them  stand  upon  the  front  platform  with  him  while 
he  was  driving,  but  he  did  not  know  whether  Robinson  al- 
lowed them  to  ride  free  or  not.  He  wa§  sitting  near  the  door 
of  the  car,  within  reach  of  the  brake,  and  the  car  was  goin^ 
slowly  at  the  time  of  the  injury.  By  the  rules  of  defendant, 
the  drivers  drove  continuously  for  some  length  of  time,  with 
no  opportunity  to  stop  and  eat,  and  thus  they  were  compelled 
to  eat  their  meals  on  the  cars.  The  negro  had  paid  his  fare. 
Plaintiff  waved  to  the  driver  to  stop  the  car,  and  ran  up  a§ 
though  he  thought  it  was  not  going  to  stop.  The  driver  told 
him  to  wait  and  he  wobld  stop,  and  plaintiff  got  on,  laid  his  bun- 
dles down,  went  inside,  where  he  stayed  for  a  short  time,  and 
then  came  out  on  the  platform.  The  first  the  driver  knew  of 
the  accident  he  felt  the  car  jump,  and  he  put  on  the  brakes  at 
once.  He  had  not  heard  a  worci  pass  between  the  boys.  After 
the  accident,  he  took  a  policeman  and  went  to  the  little  negro's 
house,  and  hunted  for  him,  but  could  not  find  him.  The 
driver  did  not  know  but  that  plaintiff  would  pay  his  fare,  and 
took  it  for  granted  he  would  pay  it.  He  always  had  paid, 
and  never  rode  on  this  car  witnout  paying.  He.  did  not  say 
anything  to  the  driver  about  carrying  the  bundles,  and  him- 
self walking.  If  the  driver  had  been  standing  with  his  lines 
in  his  hands  when  the  boy  was  pushed  or  fell  off,  he  did  not 
know  whether  he  could  have  stopped  the  car  or  not.  After 
he  got  to  the  brake  he  stopped  it  m  six  feet.  It  had  already 
run  over  the  boy.  After  verdict  for  the  plaintiff,  a  new  trial 
was  moved  for  and  refused,  and  the  defendant  excepted. 

Hay  good  &  Douglas  for  plaintiff  in  error, 

Hopkins  &  Glenn  and  J,  M,  Slaton  for  defendant  in  error. 

Bleckley,  C.  J. — i.  The  authorities  on  the  subject  arc 

ample  to  show  that  the  plaintiff  was  entitled  to  the  rights  of  a 

passenger,  and,  being  a  child  only  nine  years  of 

titfVtfrteiit  ^S^^'  ^^  '^^^  upon  the  driver  s  diligence  a  claim  in 
ofpMMii^r.    accordance  with  his  tender  years.     Wilton  v.  Mid- 
dlesex R.  Co.,  107  Mass.  108;  Pittsburgh,  A.  &  M. 
Pass.  R.  Co.  V,  Caldwell,  74  Pa.  St.  421 ;  Muehlhausen  i\  St. 
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Louis  R.  Co.  91  Mo.  332, 28  Am.  &  Eng.  R.  Cas.  157 ;  Brennan 
^.  Fair  Haven  &  W.  R.  Co.,  45  Conn.  284 ;  Wood,  Mast.  & 
Serv.  (2d  Ed.)  p.  636.  §  319;  Beach,  Contrib.  Neg.  §  93  ;  East 
Saginaw  St.  R.  Co.  v,  Bohn,  and  notes,  12  Am.  Law  Reg.  (N. 

S.)  745- 

2,  3.  The  other  points  in  the  case  are  disposed  of  with  suf- 
ficient fullness  in  the  head  notes.    Judgment  affirmed. 


Chicago  West  Division  R.  Co. 

V. 

Ingraham. 

{Illinois  Supreme  Courts  January  21,  1890.) 

Negligence — Pleading — {Misjoinder  of  Causes. — Where  the  defendant  files 
no  demurrer  to  the  complaint,  a  recovery  of  damages  for  injuries  sustained 
both  by  plaintii?  and  by  his  horse  and  buggy  in  a  collision  with  a  street  car, 
may  be  had,  although  the  claim  to  both  is  set  up  in  one  count. 

Same — Instruction — Cause  of  Injary. — When  the  jury  have  already  been 
instructed  as  to  the  degree  of  care  required  of  plaintiff  and  the  negligence 
of  the  defendant  requisite  to  give  a  right  of  action,  an  instruction  that  "  the 
mere  omission  on  the  part  of  the  defendant  to  perform  any  duty  which  it 
ought  to  perform,  is  not  sufficient  to  render  the  defendant  liable,  unless 
such  omission  caused  the  injury  complained  of  "  is  not  misleading. 

Street  Railway — Collision  witli  Buggy— Right  to  Use  of  Traclc. — Where  an 
action  is  brought  to  recover  damages  for  injuries  sustained  in  a  collision 
between  a  street  car  and  a  buggy,  an  instruction  that  a  company  operating 
a  street  railway  is  entitled  to  the  track  on  meeting  foot  passengers  or  other 
vehicles,  is  misleading,  as  justifying  the  belief  that  the  company  was  not 
bound  to  exercise  due  and  pro{>er  care  to  prevent  collision  with  otners  using 
the  same. 

Same — Evidence— Impeacliing  Credibility  of  Witness. — In  such  action, 
where  the  conductor  has  testified  that  he  saw  the  accident,  and  upon  cross 
examination  stated  that  he  did  not  say  shortly  after  it  that  he  could  not  see 
the  plaintiff,  testimony  that  he  co«ld  not  see  the  accident  is  admissible. 

Appeal  from  Appellate  Court,  First  District. 

Action  for  personal  injuries.  The  court  at  the  defendant's 
request,  refused  to  give  the  following,  the  ninth  instruction 
asked  by  it,  **  The  jury  are  instructed,  as  a  matter  of  law,  that 
a  company  legally  operating  a  street  railway  is  entitled  to  the 
track  on  meeting  foot  passengers  or  other  vehicles,  and  inas- 
much as  the  street  cars  can  only  go  on  a  part  of  the  line,  and 
when  one  or  the  other  is  compelled  to  ^ive  the  right  of  road 
that  foot  passengers  or  those  travelling  bj^  ordinary  methods, 
must  yield  it  to  street  cars,"  but  gave  it  in  a  modified  form. 
Defendant  appeals  from  a  judgment  for  the  plaintiff. 

W.  B.  Keep,  Edmund  Furthmann  and  H.  H.  Martin  for  ap- 
pellant. 

Hynes  &  Dunne  for  appellee. 
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Shope,  C.  J. — ^Xhis  was  an  action  on  the  case  by  appellee, 
to  recover  damages  to  his  person  and  property  claimed  to  have 

been  sustained  through  the  negligence  of  appellant's 
*****  servants,   whereby  a  collision  occurred  between 

a  car  on  appellant's  railway  and  the  buggy  in  which  appellee 
was  riding.  The  declaration  contained  a  single  count  It 
alleged,  in  apt  form,  that  appellee  was  riding  on  West  Twelfth 
street,  in  Chicago,  in  a  buggy  drawn  by  a  single  horse ;  and, 
while  in  the  exercise  of  due<:are  and  caution  on  his  part, the 
servants  of  defendant,  appellant,  so  carelessly  and  negligently 
drove  and  managed  the  horses  by  which  a  street  car  upon 
defendant's  tracks  was  drawn  that  the  car  struck  the  buggy 
of  appellee  With  great  force,  whereby  he  was  thrown  to  and 
upon  the  ground,  and  severely  and  permanently  injured,  his 
buggy  and  harness  broken,  mjureci,  and  damaged,  and  his 
horse  hurt,  damaged,  and  permanently  deteriorated  in  value. 
The  count,  by  apt  averments,  sets  out  the  personal  injury  to 
appellee,  his  expense  in  being  cured,  and  loss  of  time,  and  also 
the  damage  to  his  horse,  buggy,  and  harness,  and  seeks  re- 
covery of  damage  to  his  person  and  property.  To  this  decla- 
ration the  appellant  filed  the  general  issue.  A  trial  resulted 
in  a  verdict  and  judgment  thereon  for  appellee  of  $1,000.  On 
appeal  to  the  appellate  court,  the  judgment  was  affirmed;  and 
the  railway  company  prosecutes  this  further  appeal.  All  con- 
troverted  questions  01  fact  necessary  to  sustam  the  judgment 
are  necessarily  determined  against  appellant  by  the  judgment 
of  the  appellate  court. 

It  is  insisted  that  the  trial  court  erred  both  in  giving  in- 
structions and  in  the  admission  of  evidence.     The  criticism  of 

the  second  instruction  given  on  behalf  of  appellee 
BAMifeito  js  that  the  jury  were  thereby  instructed  that,  if 
J^"^*^  they  found  for  the  plaintiff,  then,  in  assessing  his 
Misjoinder,      damages,  they  should  take  into  consideration  any 

damage  shown  to  have  resulted  to  the  person  of  the 

Elaintiff,  and  also  to  his  personal  propertv ;  the  point  made 
eing  that  the  damages  to  the  person  of  tfie  plaintiff,  and  the 
damages  to  his  horse,  buggy,  and  harness,  were  separate  and 
distinct  injuries,  and  hence  could  not  be  recovered  for  under 
a  single  count  declaring  for  both.  We  are  referred  to  Bruns- 
den  V,  Humphrey,  L.  K.  14  Q.  B.  Div.  141,  as  sustaining  that 
view.  The  case,  when  properly  considered,  if  it  be  accepted 
as  a  true  exposition  of  the  law,  is  not  controlling.  In  that  case 
the  plaintiff  recovered  judgment  for  an  injury  to  his  cab  caused 
by  a  collision  with  defendant's  van,  through  the  negligence 
01  defendant's  servants,  and  subsequently  sued  the  same  de- 
fendant for  personal  injury  to  himself  alleged  to  have  resulted 
from  the  same  collision ;  and  it  was  held  that  the  former  suit 
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was  not  a  bar  to  the  second  recover)'.  It  is  conceded,  as  in- 
deed it  must  be,  that  recovery  for  damages  to  the  person  and 
to  the  property  of  appellee  might  be  had  in  the  same  action, 
if  declared  for  in  separate  counts  of  the  declaration.  The 
general  rule  of  the  common  law  is  that  where  several  causes 
of  action  of  the  same  nature,  that  is,  which  require  at  the  com- 
mon law  the  same  judgment,  and  are  recoverable  in  the  same 
form  of  action,  exist  between  the  same  parties,  in  the  same 
right,  they  may  all  be  joined,  by  several  counts,  in  one  decla- 
ration. Gould,  PI.  chap.  4,  §§  79,  85,  103  ;  Chit.  PL  228.  And 
this  would  be  so  notwithstanding  they  might  be  so  far  several 
and  distinct  rights  of  action  that  a  judgment  for  one  would 
be  no  bar  to  a  recovery  for  the  other.  And,  if  it  be  conceded 
that  the  injury  to  the  person  and  to  the  property  of  appellee 
so  far  constituted  distmct  causes  of  action  that  separate  suits 
miglit  be  maintained  therefor,  we  are  unable  to  perceive  any 
reason,  where  the  damages  result  in  the  same  manner,  and 
from  the  same  negligent  or  willful  act  of  the  defendant,  and 
are  coincident  in  time,  and  the  cause  of  action  accrues  to  the 
plaintiff  in  the  same  right,  and  against  the  defendant  in  the 
same  character  or  capacity,  they  may  not  be  joined  in  the  same 
count  of  the  declaration.  Godfrey  v.  Buckmaster,  i  Scam. 
(III.),  447.  At  most  it  would  be  violative  only  of  the  rule  in 
respect  of  duplicity  in  pleading,  but  which,  in  the  state  of 

1>leadings  here,  it  will  be  unnecessary  to  determine.  The  dec- 
aration  counts  upon  the  injury  to  both  the  person  and  prop- 
erty  of  the  plaintiff.  The  damages  alleged  to  have  been  sus- 
tained to  each  are  alleged  with  equal  particularity ;  and  it  can 
no  more  be  said  that  the  suit  is  to  recover  damages  resulting 
from  his  personal  injuries  than  that  it  is  for  the  recovery  of 
damages  to  his  horse,  buggy,  and  harness.  A  substantive  right 
of  recovery  is  by  the  declaration  based  upon  the  injury  to 
each — to  the*injury  to  his  property  no  less  than  to  his  person. 
Duplicity  in  a  declaration  consists  in  joining  in  one  and  the 
same  counts  different  grounds  of  action,  of  different  natures, 
or  of  the  same  nature,  to  enforce  only  a  single  right  of  re- 
covery. Gould,  PI.  chap.  4,  §  99.  It  must  be  manifest  that 
the  declaration  here  considered  does  not  fall  within  this  defi- 
nition of  duplicity  given  by  Mr.  Gould.  But,  be  this  as  it 
may,  and  conceding  that  it  is  faulty  for  duplicity,  this  is  a  fault 
in  pleading  only,  because  it  tends  to  useless  prolixity  and  con- 
fusion, and  is  therefore  only  a  fault  in  form.  Id.  Ordinarily, 
this  defect  in  pleading,  being  of  form  only,  can  be  taken  ad- 
vantage of  only  by  special  demurrer  for  that  cause.  Chit.  PI. 
228.  The  defendant,  having  filed  the  general  issue,  waived 
this  formal  defect,  and  tendered  issue  upon  the  material  aver- 
ments of  the  declaration.     Therefore,  if  the  plaintiff  sustained 
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his  declaration  by  proof,  his  right  of  recovery  would  be  as 
complete  as  if  the  two  causes  of  action  had  been  stated  in  dif- 
ferent counts.  It  follows  that,  as  the  plaintiff  had,  under  his 
declaration,  a  right  to  recover  both  for  injury  to  his  person 
and  to  his  property,  the  court  committed  no  error  in  so  in- 
structing the  jury.  This  seems  to  have  been  the  view  of  the 
learned  counsel  for  appellant  at  the  trial,  for  no  demurrer  was 
filed,  and  the  evidence  in  respect  of  the  damages  was  admitted 
without  objection ;  and  we  are  of  opinion  they  have  no  just 
cause  of  complaint  in  regard  to  this  instruction. 

It  is  also  insisted  that  the  court  erred  to  the  prejudice  of 
appellants  in  modifying  the  eighth  and  ninth  instructions. 
The  eighth,  as  drawn,  told  the  jury  "that  the  mere 
'**t*T?*d*  ^"^^ssion  on  the  part  of  the  defendant  to  perform 
imrt  dut". "  ^riy  duty  which  it  ought  to  perform  is  not  sufficient 
to  render  the  defendant  liable."  The  court  added 
thereto  the  words  "  unless  such  omission  caused  the  injury 
complained  of."  As  asked,  it  stated  an  abstract  proposition^ 
which,  without  proper  qualification,  might  tend  to  mislead, 
and  might  very  properly  have  been  refused.  The  modifica- 
tion does  not  relieve  it  of  the  criticism.  It  is  said,  however, 
that  the  jury,  from  the  instruction  as  modified,  would  be  jus- 
tified in  finding  the  defendant  liable,  if  the  omission  caused 
the  injury,  whether  it  had  exercised  ordinary  care  to  prevent 
the  same  or  not,  and  regardless  of  whether  the  plaintiff  was 
in  the  exercise  of  due  and  proper  care  or  not.  Without  paus- 
ing to  discuss  whether  the  instruction  is  susceptible  of  that 
construction,  it  is  apparent  that  the  jury  could  not  have  been 
led  into  that  error.  By  the  2d  instruction  of  appellee,  and  by 
the  2d,  3d,  5th,  6th,  7th,  loth,  nth,  12th,  and  13th,  the  rule  in 
respect  of  the  care  required  of  the  plaintiff,  and  the  negligence 
of  the  defendant,  requisite  to  constitute  a  right  of  recovery, 
was  fully  and  amply  stated,  and  the  doctrine  of  comparative 
negligence  ^iven  to  the  jury.  In  view  of  the  character  of  in- 
structions  given,  and  the  fact  of  the  case,  the  jury  could  not, 
as  we  think,  have  been  misled. 

The  ninth  instruction,  as  asked,  if  correct  in  other  respects, 
was  inapplicable  to  the  facts,  and  the  court  did  not  err  in  re- 
fusing to  give  it.     There  was  no  question  involved 
ui^t  earto     ^^  ^^^  right  of  the  railway  company  to  the  use  of  its 
tnwk.  tracks,  or  of  the  duty  "  of  foot  passengers,  or  those 

travelling  by  ordinary  me.thods,"  to  yield  to  the 
street  car  the  right  of  its  track.  The  instruction,  if  given,  if 
it  had  any  effect,  would  have  misled  the  jury  into  the  belief 
that  the  street  car  company  were  not  bound  to  exercise  due 
and  proper  care  to  prevent  collision  with  others  using  the 
same  street,  which  certainly  is  not  the  law.     The  ninth,  as 
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given,  can  scarcely  be  regarded  as  a  modification  of  the  in- 
struction asked.  There  is  no  similitude  between  them.  But 
the  giving  of  this  instruction,  whether  it  be  considered  a  mod- 
ification  of  the  one  asked  or  an  instruction  given  by  the  court, 
did  appellant  no  injury.  It  is  as  follows:  "(9)  The  jury  are 
instructed  as  a  matter  of  law  that  a  company  legally  operating 
a  street  railway  is  entitled  to  the  track  on  meeting  foot  pas- 
sengers or  other  vehicles,  as  against  any  person,  carriage,  etc., 
drivi?n  or  being  thereon,  with  a  view  to  delay  or  embarrass 
the  progress  of  the  cars.**  Appellant  had  introduced  in  evi- 
dence an  ordinance  of  the  city  giving  the  right  to  its  tracks 
to  appellant,  as  against  any  person,  carriage,  etc.,  put,  driven, 
or  being  thereon,  with  a  view  to  delay,  hinder,  or  embarrass 
the  progress  of  the  cars,  and  fixing  a  penalty  against  any  one 
^vho  should  willfully  so  obstruct,  hinder,  or  delay  such  prog- 
ress. In  view  of  this  ordinance,  already  before  the  jury,  the 
instruction  cannot  be  said  to  be  erroneous  or  prejudicial  to 
appellant. 

Appellant  produced  as  a  witness  the  conductor  of  the  car 
that  collided  with  appellee's  buggy,  who  testified :  **  1  saw  this 
accident  that  happened  on   Twelfth   street,  near 
Desplaines,  to  Dr.  Ingraham.     When  I  first  saw  the  i"P«*«wn» 
horse  and  buggy,  they  were  going  on  the  south  e^^S*"' 
track,  in  the  same  direction.     Both  of  us  were  going 
west.  *  The  hind  end  of  the  buggy  was  about  even  with  the 
horses,  and  we  went  on  about  fifty  feet  together ;  and  all  of  a 
sudden  the  driver  of  the  buggy  pulled  in  ahead  of  the  horses, 
so  close  that  in  the  next  second  the  cars  struck  the  buggy,  and 
the  buggy  turned  over.     I  didn't  have  time  to  pull  the  bell, 
or  anything  else ,  because  the  notice  was  too  short.     *     *    * 
I  was  on  the  rear  platform,  and  I  saw  the  horse  and  buggy 
turn  out  of  the  track,  and  saw  the  whole  business ;  and  the 
driver  put  on  the  brake  as  quick  as  he  could,  and  the  car  nearly 
stopped  before  it  struck  the  buggy.     *     *     *     I  know  he  [the 
car  driver]  could  not  have  stopped  it  [the  car]  in  time  to  have 
saved  the  buggy.*'     On  cross  examination  he  repeated  in  de- 
tail the  same  thmg,  and  was  asked  if,  at  the  scene  of  the  acci- 
dent, just  after  it  happened,  he  did  not  tell  appellee  that  he 
w^as  sorry ;  that  there  were  so  many  people  standing  up  in 
front  that  he  could  not  see  him,  (appellee,) — which  he  sub- 
stantially denied  having  said.     As  aitecting  his  credibility,  it 
was  material  and  important  that  he  should  have  been  in  posi- 
tion to  see  what  he  testified  he  did  see ;  and  the  question  was 
clearly  proper.     And,  bein^  inconsistent  with  his  testimony, 
and  material,  and  his  attention  having  been  specifically  called 
to  the  time  and  place  of  making  the  alleged  statement,  it  was 
competent  to  call  witnesses,  and  show  that  he  did  make  the 
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same  which  was,  in  effect  at  least,  done.  But  it  is  said  there 
is  discrepancy  between  the  question  asked  of  the  principal 
witness  and  the  witness  called  to  contradict  him,  in  tnis :  that 
he  was  asked  if  he  did  not  tell  appellee  that  he  was  sorry  that 
there  were  so  many  people  standmg  up  in  front  that  he  could 
not  see  "  him,"  (appellee,)  while  the  interrogatory  put  to  the 
impeaching  witness  was  whether  he  (the  conductor)  did  not 
tell  appellee  that  he  was  sorr^'  that  he  could  not  see  the  "  ac- 
cident," because  there  were  people  on  the  front  platform  of 
the  car — and  therefore  the  court  erred  in  allowing  the  wit- 
ness in  rebuttal  to  answer.  The  contention  is  without  merit. 
Both  witnesses  testified  that  there  was  conversation  between 
the  conductor  and  appellee  at  the  time  and  place  stated. 
Both,  undoubtedly,  refer  to  the  same  conversation;  and  if 
the  witness  saw  the  appellee,  he  must  have  seen  the  accident, 
and  he  could  not  have  seen  the  accident  without  seeing  ap- 
pellee. Moreover,  the  rule  must  receive  a  reasonable. con- 
struction ;  and,  if  there  was  objection  to  the  questioti  of  the 
character  indicated,  it  should  have  been  specifically  pointed 
out,  so  that  the  interrogatory  might  have  been  changed  to  suit 
the  phraseology  of  the  principal  witness.  This  was  not  done. 
Finding  no  error,  the  judgment  is  affirmed. 


Hunter 

V. 

New  York,  Ontario  &  Western  R.  Co. 

(New  York  Court  of  Appeals^  Second  Division^  December  3,  1889.) 

Judicial  Notice— Height  of  Human  Beings. — The  court  will  take  judicial 
notice  of  the  fact  that  a  man  could  not  strike  his  head  against  an  obstruc- 
tion 4  feet  7  inches  above  the  place  on  which  he  was  sitting,  such  an  acci- 
dent being  only  possible  in  the  case  of  a  person  9  feet  high. 

Master  and  Servant — Impossible  Theory — New  Trial. — Plaintiff,  a  brake- 
man,  was  injured  while  passing  through  a  tunnel.  The  entrance  of  the 
tunnel  was  20  feet  in  height.  200  feet  trom  the  entrance,  a  brick  arch  be- 
gan which  reduced  the  height  of  the  tunnel  to  1 5  feet  9  inches.  PlaintilT 
testified  that  he  went  on  top  of  a  box  car  and  .sat  down,  and  that  was  the 
last  that  he  remembered.  He  was  found  upon  the  ground  with  a  gash  on 
his  forehead,  which  it  was  claimed,  he  received  by  coming  in  contact  with  the 
arch.  The  car  on  which  plaintiff  was  sitting  was  1 1  feet  2  inches  high  from 
the  rail  to  the  foot  board  that  the  men  walked  on.  Held,  that  as  the  plaint- 
iff could  not  have  been  injured  by  striking  the  arch  while  he  was  sitting 
upon  the  car,  a  verdict  in  his  favor  must  be  reversed. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 
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Action  for  personal  injuries.     The  General  Term  affirmed 
a  verdict  for  the  plaintiff,  and  the  defendant  appeals. 
William  VanAmee  for  appellant 
T.  A,  Read  for  respondent. 

Brown,  J. — Assuming  that  the  plaintiff  was  struck  upon 
the  head  bj  the  brick  arch  within  the  tunnel,  and  that  he  was, 
as  a  result  of  that  blow  thrown  frpm  the  cars,  and 
injured,  I  think  there  was  ample  evidence  for  the  »•**«•  «'«^- 
jury  to  determine  that  the  defendant  was  guilty  JtJiI'.e J**  ** 
of  neglect  producing  the  accident,  and  that  the 
plaintiff  was  free  front  carelessness  contributing  to  it.     The 
jury  were  warranted  in  finding  that  the  only  notice  that  the 

fjlaintiff  had  of  the  existence  of  the  arch  was  that  received 
rem  the  tell  tale.  This  was  located  about  200  feet  west  of 
the  west  entrance  of  .the  tunnel.  It  served  as  a  warning  of 
the  approach  to  the  tunnel,  but  it  gave  no  notice  of  the  ob- 
struction within  the  tunnel.  A  person  receiving  its  warning, 
and  noticing  the  height  of  the  tunnel,  might  naturally  suppose 
that  the  height  at  the  entrance  would  be  maintained  through- 
out its  length  ;  and,  if  the  height  was  at  any  point  reduced, 
that  notice  of  that  fact  would  be  given.  Relying,  therefore, 
upon  what  would  be  apparent  to  his  observation,  he  was  ex- 
posed to  a  danger  of  which  he  had  no  notic^  or  information. 
The  defendant  evidently  perceived  the  weakness  of  this  part 
of  its  case,  and  gave  evidence  of  actual  notice  of  the  existence 
of  the  arch  to  plaintiff,  but  lipon  that  question  the  verdict  of 
the  jury  is  in  accord  with  th^  plaintiff's  testimony.  The 
plaintiff  also  testified  that  he  was  instructed  to  ride  upon  the 
top  of  the  cars  at  places  where  it  might  ba  necessary  to  apply 
the  brakes."  He  was  approaching  such  a  point  on  the  road 
when  the  accident  happened ;  and  it  was  a  fact  for  the  jury 
to  determine  whether,  in  going  upon  the  top  of  the  car  at  the 
time  he  did,  he  was  guilty  of  any  negligence.  Certainly,  if 
he  had  a  right  to  assume,  as  we  think  he  had,  in  the  absence 
of  notice  as  to  the  existence  of  the  arch,  that  there  was  room 
in  the  tunnel  to  maintain  a  standing  position,  he  would  not 
necessarily  be  careless  in  occupying  such  a  position  on  the 
car  near  his  post  of  duty. 

The  difficult  question  in  the  case  is  to  reconcile  the  plaint- 
iff's theory  of  the  accident  with  the  evidence.     It  appears  that 
the  tunnel  at  the  west  entrance  was  20  feet  high. 
Two  hundred  feet  from  the  entrance  the  brick  arch  ^*^^^ 

began,  and  continued  for  a  distance  of  85  feet.  It  reduced 
the  height  of  the  tunnel  to  15  feet  9  inches,  measured  from 
the  raiL  The  plaintiff  testified  that  he  left  the  engine  and 
went  on  the  top  of  a  box  car  and  sat  down.     His  exact  words 
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are :  "  I  was  sitting  down  on  the  box  car — on  the  head  box 
car — where  the  brake  was.  I  went  out  on  the  box  car 
and  sat  down,  and  that  is  the  last  I  remember."  This  car 
was  identified  and  proven  by  a  witness  called  bv  plaintiff  to 
have  been  1 1  feet  2  inches  high  from  the  rail  to  the  foot  board 
that  the  men  walk  on,  in  the  center  of  the  roof.  There  was, 
therefore,  a  space  of  4  feet  and  7  inches  between  the  top  of 
the  car,  where  plaintiff  was  sitting,  and  the  bottom  of  the  arch. 
There  was  a  cut  or  gash  on  plaintiff's  forehead  which,  it  is 
claimed,  he  received  by  coming  in  contact  with  the  arch,  so 
that  his  head,  to  have  received  a  blow  at  that  point,  must 
have  been  at  least  4  feet  8  inches  above  the  foot  board  on  the 
top  of  the  car.  The  plaintiff's  counsel,  in  his  brief,  has  en- 
deavored t©  show  the  space  between  the  car  and  the  arch  to 
have  been  much  less;  but  the  measurements  appear,  without 
contradiction,  to  be  those  I  have  stated.     The  theory  of  the 

Elaintiff's  case  was  that  he  was  rendered  unconscious  by  a 
low  received  on  his  head,  from  coming  in  contact  with  the 
arch,  and  that  he  was  carried  by  the  train  to  a  point  about 
300  feet  east  of  the  east  end  of  the  arch,  where  he  fell  from 
the  car,  and  was  run  over,  and  his  foot  crushed.  That  he 
might  have  been  carried  to  the  point  where  he  was  found  is 
not  improbable ;  but  that  he  could  have  received  a  blow  on 
the  head  from  the  arch  while  sitting  upon  the  top  of  the  car 
would  appear  to  be  physically  impossible. 

There  was  no  evidence  given  on  the  trial  as  to  the  plaint- 
iff's size  or  height,  and  the  argument  is  now  made  that  as  the 
jury  saw  him,  and  could  therefore  judge  of  his  size,  it  must 
e  assumed  that  it  was  not  impossible  for  his  head  to  have 
reached  as  high  as, the  arch  ;  and  the  learned  judge  who  pre- 
sided at  the  trial  appears  to  have  submitted  this  -question  to 
the  jury,  saying  :  "  If  the  plaintiff  was  sitting  down,  it  is  for 
you  to  say  whether  his  head  would  reach  to  that  height" 
The  verdict  of  the  jury  rests  upon  an  affirmative  answer  to 
this  question  ;  and  we  are  now  called  upon  to  say  whether  we 
will  accept  that  finding,  and  sustain  the  judgment,  or  whether 
we  will  take  judicial  notice  of  the  height  of  the  human  body, 
and  the  measurements  of  its  separate  parts,  and,  so  taking 
notice  of  those  facts,  reverse  a  judgment  that  is  based  upon  a 
finding  clearly  contrary  to  the  laws  of  nature.  No  exception 
was  taken  to  the  charge  ;  but,  by  an  exception  to  the  denial 
of  the  motion  to  dismiss  the  complaint,  made  at  the  close  of 
the  plaintiff's  case,  and  renewed  at  the  close  of  the  testimony, 
on  the  ground  that  the  facts  proven  were  insufficient  to  con- 
stitute a  cause  of  action,  the  quetsion  is  properly  before  this 
court. 
Courts  are  not  bound  to  take  judicial  notice  of  matters  of 


VOL.41]        JUDICIAL  NOTICE  OF  HUMAN  STATURE.  25? 

fact.  Whether  they  will  do  so  or  not  depends  on  the  nature 
of  the  subject,  the  issue  involved,  and  the  appar- 
ent justice  of  the  case.  The  rule  that  permits  a  ^■**«*»*  "^ 
court  to  do  so  is  of  practical  value  in  tne  law  of  Ji^  ©'"iMt— 
appeal,  where  the  evidence  is  clearly  insufficient  Antiioritiet. 
to  support  the  judgment.  In  such  case,  judicial 
notice  may  be  taken  of  facts  which  are  a  part  of  the  general 
knowledge  of  the  country,  and  which  are  generally  known, 
and  have  been  duly  authenticated  in  repositories  of  facts,  open 
to  all ;  and  especially  so  of  facts  of  official,  scientific,  or  his- 
torical character.  Thus,  it  has  been  held  that  courts  will  take 
judicial  notice  of  matters  of  public  history,  such  as  the  exist- 
ence of  the  late  civil  war,  and  the  particular  acts  which  led 
to  it  (Swinnerton  v,  Columbian  Ins.  Co.,  37  N.  Y.  174 ;  Woods 
V,  Wilder,  43  N.  Y.  164;)  of  the  general  course  of  business 
in  a  community,  including  the  universal  practice  of  the  banks, 
(Merchants'  Nat.  Bank  v.  Hall,  83  N.  Y.  338  ;  Yerkes  Nat. 
Bank,  Port  Jervis,  69  N.  Y.  382-387  ;)  that  books  of  general 
record,  giving  descriptions  and  standing  of  all  ships,  Jknown 
as  "American  Lloyds,"  "  The  Green  Book,"  and  "  The  Rec- 
ord Book,"  are  referred  to  by  business  men  for  the  purpose 
of  ascertaining  the  condition,  capacity,  and  value  of  ships 
(Slocovich  V.  Orient  Mut.  Ins.  Co.,  108  N.  Y.  56,  63),  of  the 
value  of  "  pounds  "  in  our  money,  and,  in  rendering  judgment, 
convert  them  into  dollars  (Johnston  v,  Hedden,  2  Johns.  Cas. 
274 ;)  of  the  expectation  of  human  life  (Johnson  v.  Railroad 
Co.,  6  Duer  (N.  Y.),  63^4 ;)  of  thp  course  of  seasons  and  hus- 
bandry, and  the  general  course  of  agriculture,  and  that  a  crop, 
at  a  certain  date,  would  not  have  matured  (Ross  v,  Boswell, 
60  Ind.  235  ;  Floyd  v.  Ricks,  14  Ark.  286;)  of  the  time  of  the 
rising  and  setting  of  the  sun  and  moon  (Case  v.  Perew,  46 
Hun  (N.  Y.),  57;)  and,  generally,  of  those  things  which  hap- 
pen according  to  the  ordinary  course  of  nature — the  course 
of  time  and  the  movenffents  of  the  heavenly  bodies,  the  coin- 
cidence of  the  days  of  the  week  with  the  days  of  the  month,^ 
ordinary  public  fasts  and  festivals  and  legal  weights  and  meas- 
ures (i  Greenl.  Ev.  pt.  i,  chap.  2  §  5.)  And,  to  ascertain  such 
well  known  facts,  recourse  is  haa  to  such  documents  and  ref- 
erences as  are  worthy  of  our  confidence. 

Within  this  rule  the  court  may  take  notice  of  the  size  and 
height  of  the  human  frame;  and,  doing  so,  we  know  that  the 
plamtiflF's  head  could  not  have  reached  to  a  height 
sufficient  to  come  in  contact  with  the  arch.     We  J"^*^***  "o- 
know  that  the  average  height  of  man  is  less  than  6  ^Jj'*  ^',^**J  ^^ 
feet;  that  the  average  length  of  the  body  from  the  hamaB  rnme. 
lower  end  of  the  spine  to  the  top  of  the  head  is  less 
than  36  inches;  that  this  measurement  varies  but  little 'in 
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adults ;  and  that  the  chief  difference  in  the  height  of  men  is 
in  the  length  of  their  lower  limbs.  To  assume,  therefore,  as 
we  must,  in  order  to  sustain  the  judgment,  that  the  top 
of  the  plaintiff's  head,  when  in  a  sittmg  position,  was  4  feet  7 
inches  above  the  board  on  which  he  was  sitting,  is  to  assume 
him  to  have  been  not  only  far  above  the  average  height  of 
man,  but  of  a  height  beyond  that  of  which  we  have  any  au- 
thentic record.  It  has  not  been  claimed  by  the  respondent 
that  the  plaintiff  was  a  man  of  extraordinary  height,  and,  if 
he  was,  I  think  a  fact  so  rare  in  the  course  of  nature  should 
be  made  apparent,  in  some  way,  on  the  record.  It  can  be  as- 
serted, I  thmk,  without  contradiction,  that  a  man  whose  fore- 
head would  be  4  feet  7  inches  above  a  seat  upon  which  he  was 
sitting  would  have  a  frame  at  least  9  feet  high.  History  af- 
fords no  authenticated  instance  of  men  attaining  such  height. 
Buffon,  in  his  Natural  History,  records  instances  of  men  at- 
taining  extraordinary  heights,  but  modem  writers  do  not  ac- 
cept his  statements.  Pliny  tells  of  an  Arabian  9  feet  high, 
but  the  story  is  not  authenticated.  In  the  article  upon 
**  Giants,"  in  the  Encyclopedia  Brittanica,  it  is  stated  that  the 
tallest  man  whose  stature  has  been  authentically  recorded 
was  Frederick  the  Great's  Scottish  giant,  who  was  8  feet  3 
inches  tall.  In  the  College  of  Surgeons,  in  London,  there  is 
a  skeleton  of  an  Irishman,  who  was  named  "  Charles  Bieme," 
which  measured  8  feet.  Such  heights  are  of  rare  occurrence, 
and  the  height  of  9  feet  has  probably  never  been  attained  by 
man.  Suppose  the  proof  had  shown  that  upon  approaching 
the  entrance  to  the  tunnel  the  plaintitf  was  standmg  up,  and 
his  body  had  been  found  between  the  entrance  and  the  west 
end  of  the  arch.  Would  it  be  assumed  that  his  head  had  struck 
the  roof  of  the  tunnel,  which  would  have  been  8  feet  10  inches 
above  the  top  of  the  car  ?  In  other  words,  would  the  court, 
to  sustain  the  judgment,  assume  him  to  have  been  over  8  feet 
and  10  inches  in  height  ?  Yet  that  assumption  would  call  for 
no  greater  exercise  of  the  imagination  tnan  to  suppose  his 
head  to  have  reached  the  bottom  of  the  arch  when  he  was  in 
a  sitting  posture.  To  assume  either  fact  requires  us  to  be-' 
lieve  the  plaintiff  was  nearly,  if  not  fully,  9  feet  in  height. 

I  think,  therefore,  the  court  may  take  judicial  notice  of  the 
fact  that  a  man  could  not  strike  his  head  against  an  obstruction 
4  feet  and  7  inches  above  the  place  on  wnich  he  was  sitting ; 
and,  that  beinff  so,  the  negligence  of  the  defendant  was  not 
established.  In  no  other  way  or  manner  is  it  suggested  that 
the  defendant  was  negligent,  except  in  the  maintenance  of 
the  arch,  and  the  failure  to  warn  the  plaintiff  of  its  existence. 
Unless  the  plaintiff's  injuries  can,  by  a  preponderance  of  evi- 
dence, be  attributed  to  those  causes,  his  case  must  fail.    Un- 
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less  the  proof  shows  that  he  struck  his  head  against  the  arch, 
the  judgment  can  only  be  sustained  on  pure  speculation. 
There  are  numerous  ways  in  which  the  accident  might  have 
happened,  but  none  other  have  any  support  in  the  testimony  ; 
and  if  the  case  is  left  in  such  a  condition  that  it  is  just  as  possi- 
ble the  injury  came  from  one  cause  as  another  the  judgment 
must  be  reversed.  Taylor  v  Yonker^  105  N.  Y.  202.  It  has 
been  said  that  an  appellate  court  will  not  take  judicial  notice  of 
facts  not  proven  on  the  trial,  for  the  purpose  of  reversing  a 
judgment.  While  all  reasonable  intendments  should  be  in- 
dulged in  td  support  a  judgment,  the  court  is  not  called  upon 
to  assume  the  existence  of  a  fact  which  is  contrary  to  the  or- 
dinary course  of  nature,  solely  because  the  party  raising  the 
question  did  not  give  oral  testimony  upon  it  at  the  trial.  In 
a  case  like  this,  in  which  it  is  well  kno^n  that  it  can  be  sub- 
mitted  to  a  jury  with  generally  but  one  result,  the  judgment 
should  not  be  upheld  when  it  is  apparent  that  the  verdict  is 
not  supported  by  the  evidence.  Here  the  finding  which  must 
exist  to  support  the  judgment  is  so  contrary  to  our  general 
knowledge,  and  so  far  outside  of  common  occurrence,  that  it 
may,  in  the  absence  of  further  proof,  be  regarded  as  contrary 
to  nature,  and  hence  untrue ;  and  substantial  justice  will  be 
done  by  reversing  the  judgment,  and  granting  a  new  trial. 
Upon  such  trial,  if  the  plaintiff  was  a  giant  in  stature,  or  if, 
as  claimed  by  the  learned  counsel  for  respondent,  the  space 
above  the  car  was  less  than  I  have  stated,  such  facts  may  be 
made  clear.  The  judgment  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  event. 

FoLLETT,  C.  J.,  and  Potter  and  Parker,  J.J.,  concur. 
Bradley  and  Vann,  J.J.,  dissent     Haight,  J.,  not  sitting. 

Bradley  and  Vann,  J.J.,  dissent,  for  the  reason  that  the 
ground  upon  which  Judge  Brown  founds  his  conclusion  was 
not  specincally  raised  at  the  trial,  and  it  does  not  necessarily 
appear  that  it  might  not  have  been  obviated  if  it  had  been  so 
raised  there;  and  that,  in  such  case,  judicial  notice  of  a  fact 
upon  which  no  evidence  was  given  or  point  made  on  the  trial 
should  not  be  taken  for  the  purpose  of  reversing  a  judgment. 
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Williams 

V. 

Delaware,  Lackawanna  &  Western  R.  Co. 

{New  York  Court  of  Appeals^  Second  Division^  Deumber  10,  1889.) 

Master  and  Servant — Injuries — Overhead  Bridge — Servant's  Knowledg«. 
— In  an  action  by  a  brakeman  for  damages  sustained  through  being  stnick 
by  an  overhead  bridge,  the  plaintiff's  testimony  showed  that  he  knew  of 
the  bridge  and  its  location  ;  that  for  six  or  seven  months  while  employed 
upon  the  road  as  a  fireman  he  passed  under  it  daily ;  that  he  also  passed 
under  it  daily  during  a  period  of  three  weeks  while  employed  as  ju  brake- 
man  ;  that  the  bridge  was  in  sight  when  he  turned  his  bacK  to  it  to  go  to 
the  rear  of  the  train,  and  that  while  he  was  thus  proceeding  he  was  struck 
and  injured.  Held,  that  as  his  evidence  showed  that  he  must  have  known, 
had  he  exercised  ordinary  care  and  observation,  that  the  bridge  was  not  of 
sufficient  height  to  permit  a  person  to  pass  under  it  while  standing  upon 
the  top 'of  a  box  car,  he  was  guilty  of  contributory  negligence  and  that  a 
nonsuit  ought  to  have  been  granted. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fourth 
Department. 

Action  for  damages  for  personal  injuries.  The  circuit 
court  denied  a  motion  by  the  defendant  for  a  nonsuit,  and 
judgment  for  the  plaintiff  having  been  rendered,  it  was  af- 
firmed by  the  general  term.  See  39  Hun  (N.  Y.),  430.  The 
defendant  thereupon  appealed. 

Fraiicis  Kernan  for  appellant 

W.  7".  Dunmore  for  respondent. 

Haight,  J. — This  action  was  brought  to  recover  damages 
for  a  personal  injury.     On  the  8th  of  July,  1888,  the  plaintiff 
was  engaged  as  a  brakeman  upon  one  of  the  defend- 
*^***''  ant's  trains,  composed  of  freight  cars,  and  one  pas- 

senger coach,  which  was  at  the  rear  end  of  the  train.  At 
the  time  of  the  injury  he  was  standing  on  top  of  one  of  the 
box  cars  composing  the  train,  and,  as  the  tram  passed  under 
the  Mitchell  street  bridge,  in  the  village  of  Norwich,  the  back 
of  his  head  struck  against  the  bridge,  inflicting  the  injury 
complained  of.  There  was  a  side  or  branch  track,  parallel 
with  the  main  track,  passing  through  under  the  bridge  where 
the  accident  occurred,  which  was  entered  from  the  main 
track  at  either  end  by  means  of  switches.  It  was  the  custom 
of  this  train  to  run  upon  the  side  track,  and  stop,  so  as  to  al- 
low the  passenger  train  to  pass.  The  plaintiff  had  gone  upon 
the  top  of  the  train,  so  as  to  operate  the  brakes  and  hold  the 
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trairf  in  position  after  it  had  entered  upon  the  branch  track. 
He  supposed  that  the  engineer  would  enter  the  branch  track 
at  the  fnrst  switch,  and  draw  the  train  upon  it,  but,  instead  of 
doing  so,  as  he  neared  the  switch  he  reopened  the  throttle  of 
the  engine,  putting  on  more  steam,  so  as  to  run  through,  upon 
the  main  track,  to  the  other  end  of  the  branch,  and  then  back 
in  upon  it.  The  plaintiff,  seeing  the  engineer  do  this,  and  di- 
vining his  purpose,  turned  to  go  back,  towards  the  coach,  and 
was  thus  proceeding,  with  his  back  to  the  bridge,  when  he 
was  struck  by  the  bridge,  and  injured.  The  height  of  the 
bridge  from  the  top  of  the  rail  was  16  feet  i^  inches.  The 
height  of  the  box  cars  was  from  1 1  feet  2  inches  to  1 1  feet  6 
inches.  The  height  of  the  plaintiflF  was  5  feet  7  inches.  Some 
of  the  cars  used  upon  the  defendant's  road  were  lower  and 
some  higher  than  those  of  the  defendant. 

The  only  question  which  we  shall  consider  in  this  case  is 
as  to  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence  ;  and  this  depends  upon  the  question  as 
to  v^rhether  he  knew,  or  ought  to  have  known,  that  ^lrt"^||^, 
this  bridge  was  low,  and  that  he  could  not  pass  BefiiffeBce. 
under  it  while  standing  upon  the  top  of  the  box 
car.  Upon  this  point,  it  appears  from  nis  own  testimony  that 
he  first  began  work  upon  tne  defendant's  road,  in  1880,  as  a 
fireman  on  one  of  the  engines,  and  for  six  or  seven  months 
had  run  over  this  road  passing  under  the  bridge  daily.  He 
had  been  laid  off  for  a  time,  and  had  again  entered  the  em- 
ploy of  the  defendant  as  brakeman,  and  as  such  had  run  upon 
this  train  for  upwards  of  three  weeks  when  the  accident  oc- 
curred. His  duty  was  that  of  middle  brakeman,  and  he  was 
required  to  be  generally  on  top  of  the  train,  so  as  to  hold  the 
train  if  it  was  going  on  a  down  grade,  or  approaching  a  sta- 
tion, and  to  answer  signals  which  should  be  received  from 
the  engineer.  Upon  his  direct  examination  he  testified  that 
he  did  not  know  that  the  bridge  was  not  of  sufficient  height 
to  enable  him  to  stand  upon  the  top  of  a  box  car,  and  pass 
under  it  in  safety  ;  that  he  did  not  think  he  had  ever  stood 
on  top  of  box  cars  and  passed  under  the  bridge ;  that  he 
could  not  have  done  it.  Upon  his  cross-examination  he  con- 
ceded that  he  knew  of  the  bridge,  and  its  location ;  that,  as 
fireman,  he  passed  under  it  daily,  and  could  see  it,  and  after 
he  became  a  brakeman  he  passed  under  it  daily ;  that  he  un- 
derstood his  place  as  a  brakeman ;  that  when  they  were  ap- 
proaching a  village  it  was  his  dut^  to  be  on  top  of  the  train, 
so  as  to  apply  the  brakes,  if  required  ;  that  this  was  one  of 
the  written  rules  of  the  company  ;  that,  as  they  were  running 
south,  through  the  village  of  Norwich,  they  were  in  sight  of 
the  bridge  ;  that  it  was  in  the  day-time,  and  the  bridge  was 
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in  plain  sight  when  he  turned  his  back  to  it,  to  go  to  thd  rear 
of  the  train ;  that  he  was  usually  on  top  of  the  box  cars  when 
they  passsed  under  the  bridge ;  that  it  was  his  place  to  be 
there.  Upon  the  redirect  examination  he  further  testified 
that  "  I  never  knew  of  passing  under  the  bridge  on  top  of  a 
box  car,  that  is,  to  name  the  car  or  remember  it.  All  I  can 
say  is  that  I  have  been  on  the  train  when  it  passed  under  it, 
goin^  back  and  forth." 

It  is  quite  evident  from  his  testimony  that  he  had  on  nu- 
merous occasions  passed  under  this  bridge  while  on  top  of 
the  train ;  and,  if  so,  he  must  have  known,  had  he  exercised 
ordinary  care  and  observation,  that  it  was  not  of  sufficient 
height  to  permit  a  person  to  pass  under  it  while  standing 
upon  the  top  of  a  box  caf  of  tne  company.  In  this  regard, 
we  are  unable  to  distinguish  the  case  trom  that  of  Gibson  v, 
Erie  R.  Co.,  63  N.  Y.  449.  In  that  case  the  plaintiff  was 
struck  by  the  projecting  roof  of  the  depot  building.  He  was 
familiar  with  the  locality,  and  knew  of  the  roof.  He  had, 
however,  never  measured  its  exact  height  from  the  platform, 
or  its  distance  from  the  top  of  the  cars.  His  information 
upon  the  subject  was  derived  from  general  observation.  In 
this  case  the  bridge  crossing  over  the  railroad  was  an  open, 
visible,  permanent  structure,  which  the  plaintiff  daily  ob- 
served while  passing  under  it,  in  the  employ  of  the  defendant 
True,  he  had  never  measured  its  height  from  the  rails ;  but, 
having  passed  through,  under  the  bridge,  while  on  top  of  the 
cars,  he  must  have  known  that  it  was  not  of  sufficient  height 
to  permit  him  to  stand  while  so  passing.  The  rule  is  that  a 
servant  who  enters  upon  employment  from  its  nature  hazard- 
ous assumes  the  usual  risks  and  perils  of  the  service,  and  of 
the  open,  visible  structures  known  to  him,  or  of  which  he 
must  have  known,  had  he  exercised  ordinary  care  and  ob- 
servation. De  Forest  v.  Jewett,  88  N.  Y.  264 ;  Appel  v.  New 
York,  B.  &  P.  R.  Co.,  iii  N.  Y.  550;  Haas  v.  Buffalo,  N.  Y., 
etc.,  R.  Co.,  40  Hun  (N.  Y.),  145.  It  does  not  appear  that 
the  plaintiff's  attention  was  diverted  by  anything  that  would 
tend  to  relieve  him  from  the  imputation  of  contributory  neg- 
ligence on  the  occasion  in  question  ;  and,  inasmuch  as  such 
negligence  appears  from  his  own  testimony,  the  exception  to 
the  refusal  of  the  defendant's  motion  for  a  nonsuit  was  well 
taken.  The  judgment  should  be  reversed,  and  a  new  trial 
granted  ;  costs  to  abide  the  event. 

Bradley,  Parker  and  Brown,  JJ.,  concur.  Potter  and 
Vann,  JJ.,  dissenting.     Follett,  C.  J.,  not  sitting. 

Injuries  to  Train  Hands  from  Overliead  Bridges — Obligation  of  Company  in 
Construction! — The  cases  do  not  agree  as  to  the  obligation  ot  railroad  com- 
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panibs  to  make  overhead  bridges  of  sufficient  height  to  permit  a  brakemati 
or  other  employe  on  the  top  of  the  train  to  pass  under  it  while  standing 
erect.  In  Chicago  &  A.  R.  Co.  v.  Johnson,  116  111.  206.  it  was  declared 
that  such  bridges  should  be  built  of  sufficient  height  to  allow  brakemen  to 
pass  through  and  under  them  without  danger  to  their  personal  safety ;  and 
in  Louisville  &  N.  R.  Co.  v.  Hall  (Ala.),  39  Am.  &  Eng.  R.  Cas.  298,  it  was 
declared  that  it  is  the  duty  of  the  railroad  company,  if  reasonably  practi- 
cable, to  place  the  structure  at  such  an  elevation  that  trains  can  pass  under 
it  without  injury  to  persons  employed  on  them,  but  if  the  conformation  of 
the  ground  is  such  as  to  render  the  elevation  of  the  bridge  impossible,  or 
to  cause  inconvenience  to  the  public  in  the  use  of  the  bridge,  or  greatly  in- 
crease the  expense  to  the  railroad  company,  the  bridge  may  be  so  con- 
structed as  to  extend  below  the  line  of  absolute  safety.  In  the  same  case  it 
was  declared  that  the  company  could  not  under  any  circumstances  con- 
struct a  bridge  so  low  that  brakemen  on  the  top  of  the  train  in  the  dis- 
charge of  their  duties,  could  not  avoid  danger  by  bending  or  stooping.  In 
Baylor  v.  Delaware,  L.  &  W.  R.  Co.,  40  N.  J.  L.  23,  it  was  held  that  there 
is  no  legal  obligation  on  the  part  of  a  railroad  company  to  build  bridges 
with  an  elevation  so  ^reat  that  an  employe  standing  upright  on  the  top  of 
a  car  would  not  be  mjured ;  whilst  in  Baltimore  &  O.  R.  Co.  v.  Strieker, 
51  Md.  47,  34  Am.  Rep.  291,  the  court  declared  the  rule  to  be,  that  it  was 
only  incumbent  on  the  company  to  build  bridges  of  sufficient  height  to 
enable  employes  in  the  discharge  of  their  duties  to  pass  under  them  by 
the  use  of  ordinary  care  and  prudence. 

But  it  has  been  held  that  a  railroad  company  is  n6t  liable  except  the 
bridge  be  erected  or  maintained  by  it ;  Louisville  &  N.  R.  Co.  v.  Hall  (Ala.), 
39  Am.  &  Eng.  R.  Cas.  298 ;  nor  is  it  liable  where  the  bridge  is  not  within 
its  control.    Gibson  v.  Midland  R.  Co.,  2  Ont.  Rep.  658. 

Same— Risks  Assumed  by  Train  Handsi — Brakemen  and  other  employes 
who  enter  the  employment  of  the  company  with  knowledge  of  the  position 
and  height  of  a  bridge,  assume  the  risk  of  injury  therefrom  as  part  of  the 
dangers  of  the  employment.  Owen  v.  New  York  Cent.  R.  Co.,  i  Lans. 
(N.  Y.),  108.  And  such  risks  are  also  assumed  where  the  employe  remains 
in  the  service  of  the  company  after  he  acquired  knowledge,  or  ought  to 
have  acquired  knowledge  of  its  dangerous  condition ;  and  the  courts  are 
unanimous  in  holding  that  he  will  be  charged  with  knowledge  if  he  has 
tjcen  accustomed  to  pass  beneath  it  so  frecjuently  that  ordinary  observa- 
tion ought  to  have  made  him  acquainted  with  the  manner  of  its  construc- 
tion. Goflf's  Adm'r  v.  Norfolk  &  W.  R.  Co.,  36  Fed.  Rep.  299 ;  Wells  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  (Iowa),  2  Am.  &  Eng.  R.  Cas.  243 ;  Balti- 
more a  O.  R.  Co.  V,  Strieker,  51  Md.  47,  34  Am.  Rep.  291  ;  Rains  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.),  5  Am.  &  Eng.  R.  C:as.  610 ;  Pittsburgh  & 
C.  R.Co.  V.  Sentmeyer  (Pa.),  5  Id,  508  ;  Hooper  v.  Columbia  &  G.  R.  Co. 
(S.  Car.),  28  Id.  433 ;  (Carbine's  Adm'r  v,  Bennington  &  R.  R.  (3o.  (Vt.), 
38  Id.  45 ;  Clark's  Adm'r  v.  Richmond  &  D.  R.  Co.  (Va.).  18  Id.  78.  See 
also  Baylor  v.  Delaware,  L.  &  W.  R.  Co.,  40  N.  J.  L.  23.  But  where  the 
employe  has  no  knowledge  of  the  nature  and  condition  of  the  structure 
and  his  employer  does  not  give  him  'notice  thereof,  he  does  not  assume 
the  risk  of  accident  from  the  bridge.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Wright  (Ind.),  33  Am.  &  Eng.  R.  CSs.  370 ;  s.  c,  38  Id.  41  ;  Baltimore  & 
0.  R.  Co.  V.  Rowan  (Ind.),  23  Id,  390.  See  also  St.  Louis,  F.  S.  &  W.  R. 
Co.  z/.  Irwin,  37  Kan.  701  ;  Altee  v.  South  Carolina  R.  Co.,  21  S.  Car.  550. 
And  when  a  brakeman  is  placed  on  a  freight  train  running  upon  a  road 
with  which  he  is  not  familiar,  notice  must  be  given  to  him  of  the  danger 
arising  from  the  existence  of  low  bridges,  but  the  provisions  of  the  stat- 
ute requiring  the  bell  to  be  rung  and  the  whistle  to  be  blown  when  ap- 
proaching a  crossing,  are  intended  to  protect  (>ersons  using  the  crossing, 
41  A.  &  E.  R.  Cas.— 17 
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and  impose  no  duty  on  the  company  to  give  signals  for  the  purpose  of 
warning  employes  that  the  train  is  approaching  an  overhead  bridge.  Louis- 
ville &  N.  R.  Co.  V.  Hall  (Ala.),  39  Am.  &  Eng.  R.  Gas.  298. 

Same — Contributory  Negligence  of  Employes. — In  some  cases,  the  decis- 
ion of  the  court  that  the  railroad  company  is  not  liable  for  injuries  to  em- 
ployes who  had  knowledge  of  the  dangerous.character  of  the  bridge,  has 
been  placed  upon  the  ground  that  such  employes  must  have  been  guilty 
of  negligence  contributing  to  their  injuries.  See  Stirk  v.  Central  R.  &  B. 
Co.,  79  Ga.  495  ;  Riley  v  Connecticut  Riv.  R.  Co.  (Mass.),  15  Am.  &  Eng. 
R.  Cas.  181 ;  Brossman  v.  Lehigh  Val.  R.  Co.,  113  Pa.  St.  491  ;  Stoneback 
V,  Thomas  Iron  Co.  (Pa.),  2  Cent.  Rep.  604;  Clark's  Ad m'rz/.  Richmond  & 
D.  R.  Co.  (Va.),  18  Am.  &  Eng.  R.  Cas.  78.  And  this  is  especially  the  case 
when  the  employe  has  been  specially  warned  when  approaching  tne  bridge. 
Devitt  V,  Pacific  R.  Co.,  50  Mo.  302. 

Same — Notice  to  Company  of  Dangerous  Condition  of  Bridge — ^Evidenoe. 
—Evidence  that  other  persons  were  injured  in  the  same  manner  as  the 
plaintiff  by  the  same  bridge,  tends  to  show  notice  to  the  company  of  the 
dangerous  condition  of  the  bridge,  and  is  admissible.  Louisville,  N.  A.  & 
C.  R.  Co.  7/.  Wright  (Ind.),  33  Am.  &  Eng.  R.  Cas.  370.  But  testimony 
that  a  dead  body  was  seen  lying  near  the  bridge  is  not  admissible  in  the 
absence  of  evidence  to  show  that  such  person  had  been  killed  by  being 
carried  against  the  bridge,  or  by  being  knocked  from  the  top  of  a  train. 
Louisville  &  N.  R.  Co.  v.  Hall  (Ala.),  39  Am.  &  Eng.  R.  Cas.  298.  Evi- 
dence of  a  competent  expert  as  to  the  merits  or  demerits  of  whipping- 
straps  as  cautionary  signals,  and  whether  or  not  they  were  generally  in  use 
on  roads  regarded  as  well  regulated,  is  admissible,  but  such  witness  can- 
not give  his  opinion  as  to  the  management  of  the  particular  railroad  in 
question.  Louisville  &  N.  R.  Co.  v.  Hall  (Ala.),  39  Am.  &  Eng.  R.  Cas.  298. 
But  compare  Hooper  v.  Columbia  &  G.  R.  Co.  (S.  Car.),  28  Am.  &  Eng.  R. 
Cas.  433.  Evidence  that  bridges  on  other  railroads  are  too  low  for  brake- 
men  standing  on  the  top  of  ordinary  box  cars  to  pass  under  them  in  safety, 
is  not  admissible.  Louisville  N.  A.  &  C.  R.  Co.,  7/.  Wright  (Ind.),  33  Am. 
i  Eng.  R.  Cas.  370. 

Same— Exemplary  Damages. — In  the  absence  of  evidence  tending  to  prove 
gross,  wanton  or  reckless  negligence  in  the  construction  of  the  bridge,  no 
exemplary  dam^es  are  recoverable.  Louisville  &  N.  R.  Co.  v.  Hall  (Ala.), 
39  Am.  &  Eng.  R.  Cas.  298. 

Same — Liability  When  Bridge  Constructed  by  Person  Other  than  Railroad 
Company. — If  a  bridge  over  a  railroad  is  built  in  a  safe  and  substantial 
manner  and  at  a  height  above  the  tracks  sufficient  at  the  time  it  was 
built  to  a^mit  of  free  use  of  the  road,  the  mere  fact  that  the  bridge  became 
dangerous  because  higher  cars  were  brought  into  use  by  the  railroad  com- 
pany so  that  a  brakeman  required  by  his  duties  to  be  on  the  top  of  a  car 
could  not  pass  under  the  brid^  without  in  some  instances  lying  down, 
will  not  render  those  maintaining  the  bridge  liable  to  dama^^es  for  the 
death  of  a  brakeman  who  was  knocked  from  the  car  and  killed,  if  they  had 
no  notice  of  the  change  in  the  height  of  the  cars.  Stoneback  v.  Thomas 
Iron  Co.  (Pa.),  2  Cent.  Rep.  604. 
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Goodrich 

V. 

New  York  Central  &  Hudson  River  R.  Co. 

{New  York  Court  of  AppecUs^  Second  Divisiony  October  22,  1889.) 

Master  and  Servant — Inspection  of  Cars  of  Other  Companiest — A  railroad 
company  is  bound  to  inspect  the  cars  of  another  company,  used  upon  its 
road  just  as  it  would  inspect  its  own  cars,  and  it  owes  this  duty  as  master, 
and  is  responsible  for  injuries  to  servants  caused  by  such  defects  as  would 
be  discovered  by  ordinary  inspection. 

Same— Coupling — Defective  Draw-Bar— Duty  of  Employer. — Where  the 
bumper  or  draw  bar  of  a  car  belonc^ing  to  another  company  is  lower  than 
it  ought  to  be,  in  consequence  of  the  staple  or  strap  in  which  it  plays  be- 
ing broken  on  one  side,  the  master  is  responsible  for  an  accident  caused 
by  failure  to  discover  and  remedv  such  defect,  and  he  has  not  fulfilled  his 
duty  by  furnishing  for  the  use  01  his  employes,  crooked  links  which  can 
be  used  in  coupling  tc^ether  cars  upon  which  the  bumpers  are  of  differ- 
ent heights. 

Same — Coupling — Risks  Assumed  by  Brakemen. — The  danger  of  injurv 
arising  from  the  engineer  backing  the  train  upon  a  stationary  car  witn 
force  so  gjeat  as  to  make  the  dead-woods  meet,  is  a  ri^k  of  employment  as- 
sumed by  a  brakeman,  but  he  did  not  assume  any  risk  where  the  accident 
was  caused  by  the  defective  bumper  of  the  moving  car,  which  hung  lower 
^han  it  ought,  passing  under  the  bumper  of  the  stationary  car,  and  thus 
permitting  the  dead-woods  to  come  together. 

Same— Coupling — Defective  Draw-Bar— Contributory  Negligence. — Where 
it  appears  that  a  brakeman  only  saw  that  the  bumper  of  the  moving  car 
was  lower  than  the  bumper  of  a  stationary  car  when  they  were  four  or  five 
feet  apart,  and  that  he  thought  that  the  coupling  could  be  made  with  the 
straight  link  in  the  draw-bar,  the  question  whether  he  was  guilty  of  con- 
tributory negligence  in  attempting  to  so  make  the  coupling  instead  of  ob- 
taining and  using  a  crooked  Imk,  is  for  the  jury. 

FoLLETT,  C.  J.,  and  Potter,  J.,  dissent. 

Appeal  from  a  judgment  of  the  general  term  of  the  third 
judicial  department,  which  affirmed  a  judgment  entered  up- 
on an  order  at  the  circuit  dismissing  the  plaintiff's  complaint. 
This  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  the  plaintin,  a  brakeman  in  the  employ  of  the  de- 
fendant, while  engaged  in  coupling  cars.  It  appeared  from 
the  testimony  that  on  the  morning  of  the  ijtti  of  October, 
1882,  the  plamtiff  and  other  employes  of  the  defendant  were 
directed  to  go  from  Albany  to  Fisnkill,  and  take  charge  of  a 
circus  train  which  was  to  come  upon  defendant's  road  from 
the  New  England  road.  The  circus  train  reached  Fishkill 
about  three  o'clock  in  the  afternoon,  and  was  switched  upon 
a  side  track  north  of  the  depot.  In  the  evening,  between  7 
and  8  o'clock,  the  plaintiff  was  directed  by  the  conductor  to 
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couple  some  of  the  cars  of  the  circus  train  to  some  stationary 
cars  further  north  on  the  same  track,  and  this  he  proceedeS 
to  do.  He  stood  on  the  east  side  ol  the  track  as  the  cars 
were  moving  north  at  a  slow  gait.  It  was  dark,  and  plaintiff 
had  a  lantern.  When  the  cars  to  be  coupled  were  within  a 
few  feet  of  each  other,  he  stepped  between  them  for  the  pur- 

Eose  of  inserting  the  link  whicn  was  in  the  bumper  or  draw- 
ead  of  the  stationary  car.  When  the  cars  were  three  or  four 
feet  apart,  he  discovered'that  the  bumper  of  the  moving  car 
was  lower  than  the  bumper  of  the  stationary  car.  He  testi- 
fied that  he  thought,  by  raising  the  link,  it  would  enter  the 
bumper  of  the  stationary  car.  lie  took  hold  of  the  link  with 
his  left  hand  to  raise  it  up,  but  found  it  would  not  enter  the 
bumper  of  the  stationary  car.  The  bumper  of  the  moving 
car  passed  under  the  bumper  of  the  stationary  car,  and  in 
attempting  to  withdraw  his  hand  it  was  caught  between  the 
dead-woods  and  severely  crushed.  The  dead-woods  were 
about  eight  inches  on  each  side  of  the  bumpers.  Their  pur- 
pose was  to  prevent  the  cars  coming  together,  and  thus  af- 
ford  protection  to  a  person  standing  between  them.  The 
bumper  on  the  moving  car  was  not  broken,  but  hung  lower 
than  the  one  on  the  stationary  car,  and  lower  than  it  was  in- 
tended to  hang,  for  the  reason  that  the  staple  or  strap  which 
surrounded  it,  and  in  which  it  played,  was  broken  on  one 
side.  It  is  customary,  in  coupling  cars  of  which  the  bump- 
ers are  of  different  heights,  to  use  a  crooked  link,  and  such 
links  are  supplied  by  the  company,  and  were  in  the  caboose 
which  plaintiff  and  his  fellows  took  with  them  from  Albany 
to  FishlcilL  The  link  in  the  bumper  at  the  time  of  the  acci- 
dent was  a  straight  one.  After  tne  accident  a  crooked  link 
was  used,  and  the  coupling  was  made,  and  the  car  was  thus 
used  while  on  defendant's  road.  The  bumpers  are  backed 
by  strong  springs,  and  it  frequently  happens  that,  when  the 
cars  meet  with  considerable  force,  the  bumpers  are  pressed 
in  upon  the  springs,  and  the  dead-woods  come  together ;  but 
when  the  cars  approach  each  other  at  a  slow,  or,  as  the  wit- 
nesses, term  it,  "ordinary,"  speed,  the  bumpers  receive  the 
shock,  and  a  space  is  left  oetween  the  dead-woods  of  from  two 
to  eight  inches.  It  further  appeared  that  in  making  the 
coupling  the  plaintiff's  hand  would  necessarily  be  between 
the  dead-wooc^  of  the  two  cars.  Plaintiff  appeals. 
Amasa  J,  Parker  for  appellant. 
Hamilton  Harris  for  respondent. 

Brown,  J. — It  was  decided  in  GottlielD  v.  New  York,  L 
E.  &  W.  R.  Co.,  100  N.  Y.  462,  24  Am.  &  Eng.  R.  Cas.  421* 
that  a  railroad  company  is  bound  to  inspect  the  cars  of  an- 
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Other  company  used  upon  its  road,  just  as  it  would  inspect 
its  own  cars ;  that  it  owes  this  duty  as  master,  and 
•is  responsible  for  the  consequences  of  such  defects  JjJJJ*******  *' 
as  would  be  disclosed  or  discovered  by  ordinary 
inspection ;  that  when  cars  come  to  it  from  another  road 
which  have  defects,  visible  or  discernible  by  ordinary  exam- 
ination, it  must  either  remedj  such  defects,  or  refuse  to  take 
them.  This  duty  of  examinmg  foreign  cars  must  obviously 
be  performed  before  such  cars  are  placed  in  trains  upon  the 
defendant's  road,  or  furnished  to  its  employes,  for  transpor- 
tation. When  so  furnished,  the  employes  whose  duty  it  is 
to  manage  the  trains  have  a  right  to  assume  that,  solar  as 
ordinary  care  can  accomplish  it,  the  cars  are  equipped  with 
safe  ana  suitable  appliances  for  the  discharge  01  tneir  duty, 
and  that  they  are  not  to  be  exposed  to  risk  or  danger  through 
the  negligence  of  their  employer.  The  defect  complained  of 
in  this  case  was  obvious  and  discernible  to  the  most  ordinary 
inspection,  and  could  have  been  easily  remedied.  It  is  ar- 
gued by  the  defendant  that  it  had  fulfilled  its  duty 
when  it  had  furnished  for  the  use  of  its  employes  JJiyer.' *"*" 
crooked  links,  which  could  be  used  in  cpuphng  to- 
gether cars  upon  which  the  bumpers  were  of  different  heights. 
vVe  do  not  think  that  in  this  case  that  fulfilled  the  measure 
of  defendant's  obligation.  It  could  not  be  so  held,  unless  it 
was  the  duty  of  the  plaintiff  to  examine  and  inspect  the  cars 
to  ascertain  whether  the  coupling  appliances  were  in  proper 
condition.  The  duty  of  examination,  like  the  dutjj^  of  fur- 
nishing proper  machmery  and  appliances,  in  the  first  instance 
rests  upon  the  master.  Fuller  v.  Jewett,  80  N.  Y.  46  ;  Gott- 
lieb V.  wew  York,  L.  E.  &  W.  R.  Co.,  supra.  And  the  degree 
of  vigilance  required  from  a  railroad  corporation  in  this  re- 
spect is  measured  by  the.  danger  to  be  apprehended  and 
avoided.  Ellis  v.  New  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y. 
S46,  17  Am.  &  Eng.  R.  Cas.  641 ;  Salters  v,  Delaware,  etc., 
Can.  Co.,  3  Hun  (N.  Y.),  338.  While,  in  the  case  of  corpora- 
tions, the  performance  of  this  duty  must  be  committed  to 
employes,  there  is  no  presumption  that  it  rests  upon  any  par- 
ticular individual.  It  is  not  within  the  apparent  scope  of  a 
brakeman's  duty,  and  does  not  necessarily  rest  upon  him.  In 
the  absence  of  all  evidence  upon  the  subject,  we  cannot,  there- 
fore, presume  that  the  examination  and  inspection  of  the  par- 
ticular cars  in  question  had  been  committed  to  the  plaintiff ; 
and,  unless  it  had,  he  had  a  right  to  assume  that  the  master's 
duty  had  been  performed  by  those  having  it  in  charge,  and 
that  the  coupling  appliances  upon  the  cars  were  adequate  to 
the  performance  of  nis  work  without  extraordinary  risk  or 
danger. 
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It  is  further  contended  by  defendant  that  the  accident  was 
one  of  the  ordinary  risks  of  plaintiff's  employment,  and  was 

liable  to  happen  in  coupling  any  cars.  Some  evi- 
b^'b'T*"***  dence  to  wnich  our  attention  is  called,  given  by 
-ikfeetini*'  plaintiff  on  his  .cross-examination,  standing  alone, 
dr»w-i»an. .     would  givc  some  color  to  this  claim,  but,  read  in 

connection  with  the  other  testimony,  shows  that  it 
is  only  when  the  cars  are  propelled  against  each  other  with 
great  force  that  the  dead-woods  are  liable  to  come  together, 
and  thus  endanger  the  brakeman  making  the  coupling.  The 
evidence  is  that  when  the  moving  cars  are  backed  upon  the 
stationary  car  at  a  slow  rate  of  speed,  or  at  a  speed  ordi- 
narily used  in  making  couplings,  the  bumpers  or  draw-heads 
will  take  the  whole  shock,  and  the  dead-woods  will  not  meet, 
but  there  will  be  a  space  between  them  of  from  two  to  eight 
inches.     Doubtless,  the  danger  of  injury  arising  from  the  tn- 

ffineer*s  backing  the  train  upon  the  stationary  car  with  ^reat 
orce  is  a  risk  which  the  brakeman  must  assume,  and  for 
which  the  corporation  would  not  be  responsible ;  but  that 
was  not  the  risk  to  which  the  plaintiff  was  exposed.  The 
evidence  is  that  the  train  was  backing  up  slowly,  and  at  a 
rate  of  speed  that  would  not  have  brougnt  the  aead-woods 
in  contact  if  the  bumper  had  been  in  order.  Because  the 
bumper  of  the  moving  car  was  defective,  and  hung  lower 
than  it  should  have  done,  it  passed  under  the  bumper  of  the 
stationary  car,  and  permitted  the  dead-woods  to  come  to- 
gether. The  defective  bumper  was  thus  shown  to  have  been 
the  proximate  cause  of  the  accident.  It  was  literally  the  causa 
causans.  Its  immediate  effect  was  to  permit  the  dead-woods 
of  the  two  cars  to  come  together,  and  the  plaintiff  was  from 
that  cause  exposed  to  a  danger  not  within  the  ordinary  risks 
of  his  employment.  This  result  was  traceable  directly  to 
the  defendant's  failure  to  provide  the  moving  car  with  bump- 
ers in  good  order ;  and,  unless  the  proof  showfed  (which  it 
did  not)  that  plaintiff  himself  was  in  some  way  responsible 
for  that  condition  of  the  car,  the  negligence  of  the  defendant 
was  established. 

The  question  as  to  the  plaintiff's  contributory  negligence 
was,  I  think,  one  of  fact  for  the  ju^^  He  testified  that,  when 
the  cars  were  four  or  five  feet  apart,  he  saw  that 
puinuri  the  bumper  of  the  moving  car  was  lower  than  the 
*^"J[*J]|^y  bumper  of  the  stationary  car.  It  does  not  appear 
neg  g«Mce.  ^^^^  ^^  observed  that  it  would  pass  under  the  bump- 
er of  the  stationary  car,  or  that  there  was  any  danger  that 
the  dead-woods  would  come  together.  On  the  contrary,  he 
appears  to  have  thought  tha-t  the  coupling  could  be  made 
with  the  straight  link  that  was  in  the  draw-head.     He  had  a 
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right  to  assume  that  fact,  and  that  the  coupling  appliances 
were  in  good  order.  It  was  only  at  the  moment  that  the  cars 
were  about  to  collide  that  he  discovered  his  error.  The  court 
cannot  affirm  that  for  such  an  error  of  judgment,  induced,  as 
it  was,  to  some  extent,  by  defendant's  neglect,  he  is  to  be  held 
to  have  been  careless.  Under  such  circumstances,  when  the 
whole  transaction  is  the  occurrence  of  a  moment,  a  man  is 
not  to  be  held  responsible  if  he  errs  as  to  the  estimate  of  the 
danger  that  confronts  him.  If  he  acts  the  part  of  a  prudent 
man,  willing  to  and  intending  to  perform  the  duty  to  which 
he  has  been  assigned,  he  has  done  all  that  4:he  law  demands 
of  him  :  and  whether  he  acted  such  a  part  under  the  circum- 
stances of  this  case  was  for  the  jury  to  determine.  The  or- 
der of  the  general  term  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  event. 

All  concur,  except  Follett,  C.  J.,  and  Potter,  J.,  dissent- 
ing,  and  Haight,  J.,  not  voting. 

Master  and  Servant — Obligation  of  Employer  to  Inspect  Cars  of  Other  Com* 
panies.— See  note,  33  Am.  &  Eng.  R.  Cas.  358 ;  Gottlieb  v.  New  York,  L. 
E.  &  W.  R.  Co.  (N.  v.),  24  Id.  421 ;  Keith  v.  New  Haven  &  N.  R.  Co.  (Mass.), 
23  Id.  421 ;  note,  21  /</.  561 ;  Mackin  v.  Boston  &  A.  R.  Co.  (Mass.),  15  Id, 
196.    See  also  Simms  i/.  South  Carolina  R.  Co.  (S.  Car.),  31  Id.  199,  note,  204. 

Same — Responsibility  of  Employer  for  Defective  Coupling  Apparatus. — See 
Reed  v.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  31  Am.  &  Eng.  R.  Cas.  190; 
Tablcrt/.  Hannibal  &  St.  J.  R.  Co.  (Mo.),  31  Id.  185;  Atchison  T.  &  S.  F. 
R.  Co.  V.  Wagner  (Kan.),  21  Id.  637,  note,  642 ;  Houston  &  T.  C.  R.  Co.  v, 
Maddox  (Tex.),  21  Id.  625 ;  Lawless  v.  Connecticut  Riv.  R.  Co.  (Mass.),  18 
Id.  96;  Tiemey  v.  Burlington,  C.  R.  &  N.  R.  Co.  (Minn.),  15  Id.  290;  W^hit- 
man  v.  Wisconsin  &  M.  R.  Co.  (Wis.),  12  A/.  214;  Skellenger  v.  Chicago  & 
N.  W.  R.  Co.  (Iowa),  12  Id.  206  \  Kingz/.  Ohio  &  M.  R.  Co.  (C.  C),  8  Id. 
119;  Smith  V.  Potter  (Mich.),  2  Id.  140;  note,  i  Id.  107. 

Defective  Coupling  Apparatus — Contributory  Negligence  of  Brakeman. — 
The  conductor  of  a  train  received  an  order  to  forward  a  "  bad-order  '  car 
to  the  repair  shops,  and  handed  the  order  to  plaintiff,  the  middle  brakeman 
of  his  train,  who  went  to  the  rear  of  the  train  to  give  a  duplicate  copy  of 
the  order  to  the  rear  brakeman.  The  rear  brakeman  and  plaintiff  walked 
down  to  the  bad-order  car,  the  rear  brakeman  getting  a  chain  with  which 
to  chain  it  to  the  way  car,  the  rear  car  of  the  train.  When  the  way  car  was 
in  position  to  have  the  bad-order  car  chained  to  it,  plaintiff  offered  to  help 
to  fasten  the  chain  to  the  king-bolt  of  the  bad-order  car.  The  draw-bar  of 
the  bad-order  car  was  entirely  gone,  and  this  was  apparent  at  the  slightest 
glance.  When  the  way  car  ana  the  bad-order  car  came  together,  by  reason 
of  the  absence  of  a  draw-bar  from  the  latter,  the  space  between  them  was 
so  small  as  to  crush  any  person  who  might  happen  to  be  there.  At  another 
station  while  the  train  was  being  side-tracked,  the  bad-order  car  became 
detached.  Plaintiff  assisted  in  pushing  it  towards  the  train,  when,  noticing 
that  the  chain  which  had  connected  the  way  car  to  the  bad-order  car  and 
which  had  been  put  on  the  dead-woods  of  the  bad-order  car,  dropping  to- 
wards the  ground  he  stepped  in  front  of  the  bad-order  car  to  pick  it  up. 
He  did  not  look  to  see  how  far  distant  the  bad-order  car  was  from  the  way 
car,  and  just  as  he  rose  with  the  chain  in  his  hand,  he  was  caught  between 
the  way  car  and  the  bad-order  car.  Plaintiff  knew  that  there  was  some 
defect  m  the  coupling  apparatus,  but  did  not  know  its  exact  nature.    Held, 
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that  as  plaintiff  by  the  exercise  of  care  might  have  known  the  proximity  of 
tfie  cars  and  might  have  learned  the  danger  to  which  he  was  exposed  from 
the  defective  coupling  apparatus,  he  was  ^ilty  of  contributory  negligence 
and  could  not  recover.     Rebelsky  v.  Chicago  &  N.  W.  R.  Co.,  Iowa  Sup. 
Ct.,  Jan.  23, 1890.   Given,  J.,  who  delivered  the  opinion  of  the  court,  said  :— 
"  To  enable  the  plaintiff  to  recover,  he  must  show  that  the  defendant  v-as 
guilty  of  negligence  in  one  or  both  of  the  respects  charged  in  the  petition ; 
that  the  negligence  charged,  of  which  the  defe  idant  was  guilty,  was  the 
proximate  cause  of  his  being  injured  to  his  damacre ;  and  that  he  was  free 
from  negligence  contributing  to  such  injury.     '  It  the  facts  are  such  thai 
but  one  conclusion  can  reasonably  be  drawn  from  them,  it  is  the  province 
of  the  court  to  determine  that  conclusion.     But,  if  different  minds  might 
reasonably  reach  different  conclusions  from  them,  the  parties  are  entitled 
to  have  the  question  determined  by  the  jury.'     Whitsett  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  67  Iowa  1 59,  22  Am.  &  Eng.  Corp.  Cas.  336.  and  cases  therein 
cited.    There  being  no  counter  or  conflicting  testimony,  we  are  to  take 
that  introduced  as  true,  and  say  whether  different  minds  might  reasonably 
reach  different  conclusions  therefrom.    That  the  defendant  might  haul  its 
disabled  car  from  where  it  was  to  the  shops  for  repairs  at  a  proper  time, 
and  in  a  proper  manner,  is  not  questioned  ;  nor  is  it  questioned  but  that  it 
was  proper  to  haul  it  in  day  time,  and  in  a  freight  train.     The  draw-bar 
being  out,  a  chain  was  used  in  attaching  the  bad-order  car  to  the  rear  of 
the  train.    There  is  no  testimony  to  show  that  it  should  have  been  attached 
elsewhere  in  the  train,  or  that  there  is  any  better  or  safer  appliance  known 
for  making  couplings  in  such  cases  than  a  chain  such  as  was  used.    There 
is  nothing  to  show  now  the  coupling  was  made,  or  that  it  could  have  been 
in  any  dilTerent  way.    The  fact  that  the  chain  came  loose  indicates  that  the 
attachment  was  not  perfect,  but  there  is  nothing  to  show  that  it  could  have 
been  more  so.    The  chain  was  used  to  meet  an  emergency ;  and.  for  aught 
that  appears,  it  was  the  best  known  appliance,  and  was  used  in  the  l^t 
known  way  to  meet  that  emergency.    The  defendant  had  notified  the  plaint- 
iff that  it  was  a  bad-order  car.    He  knew  that  a  chain  was  used  in  attach- 
ing  it,  and  consequently  must  have  known  that  the  usual  appliance  for 
coupling  was  out  of  order.    The  absence  of  the  draw-bar  was  obvious,  and, 
with  his  attention  called  to  it,  as  it  had  been,  by  the  order  and  the  use  of 
the  chain,  could  not  have  escaped  his  notice  when  he  went  in  to  pick  up 
the  chain,  if  he  had  exercised  the  sli^hest  care.    Neither  the  engineer  of 
this  train,  nor  the  man  that  was  pushmg  the  disabled  car,  had  any  reason 
to  expect  that  the  plaintiff  was  going  between  the  cars  when  and  as  he  did. 
and  therefore  had  no  reason  to  give  signals  that  the  train  was  to  be  stopped, 
or  that  the  bad-order  car  was  being  pushed.    The  plaintiff  knew  the  bad- 
order  car  was  moving  towards  the  tram,  and  that  the  train  might  be  stopped 
so  they  would  come  together.     By  the  exercise  of  care  he  would  have  known 
that  tne  train  had  stopped,  and  consequently  the  danger.    The  only  rea- 
sonable conclusion  that  can  be  drawn  from  this  testimony  is  that  it  does 
not  even  tend  to  show  that  the  defendant  was  negligent  in  either  of  the  re- 
spects charged,  and  fails  to  show  that  the  plaintiff  was  free  from  negligence 
on  his  part. ' 
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Karrer 
Detroit,  Grand  Haven  &  Milwaukee  R.  Co. 

(76  Mich,  400.) 

Master  and  Servant — Coupling— Defective  Draw-Bar — Contributory  Negli* 
gence. — Plaintiff,  an  experienced  head  brakeman,  was  injured  wiiile  attempt- 
ing to  couple  a  car.  He  testified  that  in  making  the  coupling,  he  had  just 
inserted  a  link  m  the  draw-bar  of  the  moving  car,  and  as  he  turned  he  was 
close  by  the  other  car,  and  that  he  had  no  time  to  do  anything  but  make 
the  coupling  as  well  as  he  could.  He  attempted  to  raise  with  his  knee  the 
draw-bar  01  the  stationary  car,  which  on  account  of  its  defective  condition 
had  fallen  down,  but  it  didnoi  come  up  hi^h  enough,  struck  the  lower  part 
of  the  draw-bar  on  the  moving  car,  slipped  up  and  hurt  his  finger.  It  ap- 
peared from  his  testimony  that  he  saw  the  defect  in  the  draw-bar  complained 
of  the  instant  he  looked  at  it,  and  that,  if  he  had  looked  around  before  the 
cars  came  together,  he  could  have  stepped  out  from  between  them.  A  rule 
of  the  company  required  employes  to  satisfy  themselves  that  machinery', 
tools,  cars,  etc.,  which  they  were  required  to  use  in  the  performance  of  their 
duties,  were  in  safe  working  order.  The  plaintiff  was  not  acting  under  the 
orders  of  any  other  person  at  the  time  of  the  injury.  Held,  that  he  was 
guilty  of  contributory  negligence  which  barred  a  recovery. 

On  exceptions  from  Circuit  Court,  Shiawassee  County. 

Action  for  personal  injuries.  The  defendant  excepts  to  a 
judgment  for  the  piaintilBt. 

Matthew  Bush^/r.y  (Lyon&r Hackleman^  of  counsel,)  for  plaint- 
iff. ' 

£.•  W,  Meddaugh  for  defendant. 

Campbell,  J. — Plaintiff  was  an  experienced  head  brakeman 
on  a  freight  train  on  defendant's  road.  On  February  i,  1887, 
his  train  arrived  at  Holly,  late  in  the  afternoon,  ^^^^ 

where  he  was  directed  to  take  a  car  standing"  on  a 
side  track,  and  connect  it  with  his  train.  The  engine  was 
moved  to  the  side  trick,  and  backed,  under  his  direction,  and 
subject  to  his  orders,  so  as  to  bring  one  of  the  cars  near  the 
one  to  be  attached.  He  put  a  link  in  the  draw-bar  of  the  car 
in  motion,  and  walked  back  with  it  towards  the  standing  car. 
While  attempting  to  make  the  coupling  his  fingers  were 
crushed.  He  claims  it  was  the  fault  of  the  defendant,  because 
of  a  defective  draw-bar  in  the  standing  car.  The  cause  of 
grievance  stated  in  the  declaration  is  as  follows :  "  The  defect 
complained  of  consisted  in  that  the  draw-bar  and  its  appli- 
ances had  become  so  old  and  worn  out  by  long  use  witnout 
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repairs  that  such  draw-bar  dropped,  and  hung  down  about 
six  inches  lower  than  where  it  would  be  if  in  a  proper  state 
of  repair,  and  in  its  proper  position.  That  such  defect  of 
said  draw-bar  and  its  appliances  was  obvious  and  manifest, 
and  could  have  been  readily  seen  by  defendant  had  it  taken 
the  trouble  to  have  such  car  properly  inspected,  which  it 
had  not,  or  had  it  used  reasonable  care  and  diligence  in  the 
premises.  That,  owing  to  the  darkness  and  snow,  plaintiff 
could  not  and  did  not  see  the  condition  of  said  draw-bar  as 
he  approached  it,  and  did  not  realize  its  condition  until  he 
was  injured  as  aforesaid.  That  the  draw-bar  of  the  other 
car — the  one  attached  to  the  train,  and  which  contained  the 
coupling  link  taken  hold  of  by  plaintiff — was  in  good  condi- 
tion. That  the  cars  to  be  coupled  were  of  equal  height,  and 
the  draw-bars  to  them,  had  they  been  in  good  condition, 
would  have  been  upon  a  level  with  each  other  ;  but,  owing 
to  the  bad  and  defective  condition  of  the  draw-bar  and  its 
appliances  of  the  car  the  plaintiff  was  trying  to  couple  to  the 
train,  the  draw-bar  of  sucn  car  was  rnucn  lower  than  that  of 
the  car  to  which  it  was  to  be  attached,  and  when  they  came 
together  the  upper  projecting  edge  of  the  defective  draw- 
bar meeting  the  lower  edge  of  the  draw-bar  to  the  other  car, 
f  lanced  upward  and  inward,  catching  and  crushing  plaintiff's 
njgers,  as  aforesaid,"  etc. 

The  case  on  the  trial  was  peculiar  in  this  :  that  every  other 
witness  testified  that  the  draw-bar  complained  of  was  not 
down  or  defective  ;  and  several  witnesses  agree  that  plaintiff 
stated  almost  immediately  after  the  accident  that  no  one  was 
to  blame  but  himself,  and  that  the  trouble  arose  irom  his 
glove  sticking  to  the  link,  and  his  foot  slipping.  But  while 
a  jury  may  have  the  power  to  disregard  testimony  which 
agrees  and  believe  what  is  contradicted,  the  verdict  in  the 
present  case  is  directly  against  the  charge  of  the  court,  and 
is  not  creditable  to  an  intelligent  jury.  We  are  more  con- 
cerned, however,  with  whether  any  case  was  made  out,  and 
whether  any  should  have  been  left  to  the  jury.  The  plaintiff's 
testimony  for  himself  was  all  that  was  put  in  by  him.  Ac- 
cording to  that  he  was  head  brakeman,  and  doing  the  switch- 
ing for  his  train.  While  at  the  depot,  he  was  told  to  hitch 
onto  the  car  in  question,  which  was  on  a  side  track,  and 
which  he  says  he  never  examined,  and  never  saw  before,  or 
since  to  his  knowledge.  He  does  not  swear  positively  what 
kind  of  a  car  it  was,  but  thinks  it  was  a  peddler  car.  "The 
order  was  to  lift  a  car  to  take  to  Fenton ;  and,  if  that  was  the 
case,  it  would  be  what  we  call  a  *  local  worker.'  I  wouldn't 
be  positive  as  to  that."  When  told  to  hitch  on  he  was  prob- 
ably from  25  to  30  rods  from  the  car.     "  I  uncoupled  the  en- 
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gine,  hung  on  to  one  car,  and  went  to  the  west  switch,  to 
back  into  this  side  track  where  these  cars  were,  with  the 
moving  train."  He  first  coupled  a  lumber  car  to  the  engine, 
or  to  a  car  just  back  of  it ;  the  testimony  being  a  little  blind 
on  this.  This  lumber  car  was  the  one  which  was  to  be  coupled 
to  the  car  designated  on  the  side  track,  and  when  he  had  got 
the  lumber  car  attached  to  the  advance  car,  and  was  prepar- 
ing to  couple  it  to  the  one  behind,  the  latter  was  distant  from 
10  feet  to  half  a  car's  length,  or  about  a  rod.  Whether  he  sig- 
naled the  engineer  to  back  before  or  after  he  discovered 
there  was  no  link  in  the  lumber  car  draw-bar,  is  also  left  in 
doubt,  but  another  brakeman,  named  Kipp,  handed  him  a 
link,  which  he  proceeded  to  put  in  and  fasten  with  a  pin  while 
the  train  was  moving  backward,  as  required  by  his  signal, 
and  he  walking  backward  with  it,  having  his  lantern  on  his 
right  arm,  and  using  his  left  hand  to  do  the  coupling.  He 
had  just  got  the  coupling-pin  in  place,  and  as  he  turned  he 
was  close  by  the  other  car,  and,  as  he  says,  had  no  time  to  do 
anything  but  make  the  coupling  as  well  as  he  could.  He  at- 
tempted^ as  he  says,  to  raise  the  draw-bar  with  his  knee,  as 
he  saw  it  had  dropped  down,  but  it  did  not  come  up  high 
enough,  and  struck  the  lower  part  of  the  draw-bar  on  the 
lumber  car,  and  slipped  up,  and  hurt  his  fingers.  It  appears 
from  his  testimony  that  he  saw  the  draw-bar  complained  of 
the  instant  he  looked  at  it,  and  that,  if  he  had  looked  round 
before  the  cars  came  together,  he  could  have  stepped  out 
from  between  the  cars.  It  would  be  difficult  to  conceive  of 
anything  more  reckless  than  his  conduct  as  he  himself  de- 
scribes it.  He  was  not  acting  under  anybody  else's  orders 
as  to  the  manner  or  time  of  coupling.  The  engineer  was  act- 
ing on  plaintiff's  signals,  and  only  moved  as  he  ordered  him 
to.  The  compan}^  iiad  given  him  this  printed  order  for  his 
guidance :  "  Special  Notice.  Every  employe  of  this  company 
is  hereby  warned  that  before  exposing  nimself  to,  or  his  fel- 
low employes  to,  danger,  it  will  be  his  duty  to  examine  the 
condition  of  all  machinery,  tools,  cars,  engines,  or  trucks  that 
he  is  required  to  use  in  the  performance  of  his  duties,  satis- 
fying himself,  so  far  as  he  reasonably  can,  that  they  are  in 
safe  working  order.  It  is  the  right  and  duty  of  every  em- 
ploye to  take  sufficient  time  to  make  such  examination,  and 
to  refuse  to  obey  any  order  which  exposes  him  or  his  fellow 
employes  to  danger.  All  cases  of  personal  injury  must  be 
reported  promptly  to  the  superintendent,  with  all  particulars 
that  can  be  obtained."  (Signed  by  the  general  manager,  su- 
perintendent, and  train  manager.) 

It  was  plaintiff's  duty  to  examine  into  the  coupling  arrange- 
ments  of  both  cars  before  he  attempted  to  couple  tnem,  and, 
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ns  they  were  only  a  rod  apart  at  most  before  he  started  the 
train  back,  and  as  he  says  the  defect  was  visible 
DDtyor  at  once  to  anyone   looking,  one  or  two  seconds 

r^u'^  would  have  furnished  all  the  time  needed  to  satisfy 
eonpiiBg  ftp.  himself,  had  he  been  acting  under  any  one  else's 
piiMieei.  orders  and  not  for  himseli,  but,  as  he  had  per- 
sonal direction  of  the  engineer  s  movements,  and 
could  move  when  he  pleased,  the  case,  as  he  presents  it,  was 
an  aggravated  one  of  the  grossest  carelessness,  for  which  he 
and  no  one  else  was  responsible.  The  circumstances  were 
more  against  him  than  in  any  of  the  similar  cases  in  which 
we  have  held  a  plaintiff  to  the  duty  of  examining  his  sur- 
roundings for  himself.  Hathaway  zf.  Michigan  Cent  R.  Co., 
51  Mich.  253,  12  Am.  &  Eng.  R.*Cas.  249;  Michigan  Cent.  R. 
Co.  V.  Smithson,  45  Mich.  212,  i  Am.  &  Eng.  K.  Cas.  loi; 
Batterson  v.  Chicago  &  G.  T.  R.  Co.,  53  Mich.  125;  Goulin 
V.  Canada  Southern  Bridge  Co.,  64  Mich.  190 ;  Brewer  v. 
Flint  &  P.  M.  R.  Co.,  56  Mich.  620. 

While,  as  already  suggested,  plaintiff's  testimony  as  to  the 
condition  of  the  draw-bar  is  contradicted  by  all  the  other 
witnesses  in  the  case  who  saw  the  car,  and,  among  others,  by 
the  brakeman  who  made  the  coupling  of  the  same  car,  yet 
we  look  for  our  present  purpose  solely  to  his  statement  of  the 
facts,  on  which  defendant  was  clearly  entitled  to  have  the 
case  taken  from  the  jury.  The  court  practically  told  the 
jury  that,  if  they  found  a  state  of  facts  which  plaintiff  himself 
had  sworn  to,  he  could  not  recover,  and  he  was  the  only  wit- 
ness on  his  own  behalf.  Where  there  is  conflicting  testimony, 
and  a  plaintiff's  case  is  made  out,  unless  disbelieved,  it  is 
proper  to  let  a  jury  decide  the  controversy ;  but  they  should 
not  be  allowed  to  give  a  plaintiff  a  verdict  against  his  own 
admissions  and  his  own  case  as  he  makes  it  out,  with  no  other 
reliance.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  of  both  courts  to  the  defendant. 

Sherwood,  C.  J.,  and  Champlin  and  Long,  JJ.,  concurred. 
Morse,  J.,  did  not  sit 
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HUNGERFORD 

V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{Minrusota  Supreme  Courts  October  2,  1889.) 

Injuries  to  Employees — Coupling  Passenger  Locomotive  to  Freight  Car 

Risks  Assumedi — Where  a  brakeman  who  is  inexperienced,  and  who  has  only 
been  accustomed  to  couplins^  engines  having  the  draft-iron  usually  found 
upon  freight  engines,  is  ordered  to  couple  a  passenger  engine  having  a 
"  goose-neck  "  draft-iron,  he  does  not  assume  the  increased  risk  arising 
frgm  coupling  such  engine  to  a  freight  car,  and  the  railroad  company  is 
liable  to  nim  for  injuries  arising  from  exposing  him  to  the  unusual  danger 
without  warning. 

Appeal  from  District  Court,  Mower  County. 
Kingsley  &  Shepherd  for  appellant. 

French  &  Wright,  Lovely  &r  Morgan,  and  Walter  J.  Trask 
respondent. 

Collins,  J. — The  defendant  herein  moved  for  a  new  trial 
upon  the  sole  ground  that  the  verdict  was  not  justified  by 
the  evidence.  From  an  order  refusing  to  grant  the  motion 
an  appeal  is  taken. 

In  the  fall  of  1887  plaintiff  was  employed  by  the  defendant 
for  a  few  days  as  head  brakeman  upon  one  of  its  freight  trains. 
Prior  to  this  he  was  wholly  without  actual  expe- 
rience as  a  brakeman,  although  he  had  obtained  ^^^* 
some  knowledge  of  the  duties  by  observing  others  while 
they  were  engaged  in  that  kind  of  work.  After  a  few  days' 
absence  from  the  road,  he  was  again  employed  for  the  same 
service,  and  a  few  minutes  afterwards,  while  attempting  his 
first  coupling,  lost  the  forefinger  of  his  right  hand.  This  ac- 
tion was  brought  to  recover  damages  tor  the  loss.  The 
poupling  which  plaintiff  endeavored  to  make  was  that  be- 
tween the  locomotive  and  the  train,  which  consisted  of  box- 
cars, provided  with  the  common  coupler  or  draft-iron,  and  a 
caboose,  the  latter  in  the  rear.  The  locomotive  had  previously 
been  fitted  up  for  passenger  train  service,  with  a  so-called 
"  goose-neck  *  draft-iron.  This  goose-neck  is  a  large  casting, 
bolted  upon  the  rear  of  the  tender  in  place  of  the  ordinary 
draft-iron,  and  its  name  suggests  its  form  and  shape.  It  pro- 
jects above,  and  its  face  or  end  surface,  which  is  7  by  12 
inches,  is  beyond  or  futher  to  the  rear  than  is  the  face  or  end 
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of  the  draft-iron  usually  found  upon  freight  locomotives;  so 
far,  in  fact,  that,  whenever  a  locomotive  so  equipped  is  brought 
up  with  but  slight  force  for  coupling  to  a  freight  car,  the  end 
of  the  neck  passes  over  the  iron  upon  the  car  and  strikes  the 
dead-wood  always  found  just  above  it,  thus  inevitably  crushing 
any  susceptible  object  which  may  be  between  the  end  surface  of 
the  neck  and  the  wood  upon  the"  car.  The  plaintiff  rode  upon 
the  tender,  evidently  in  close  proximity  to  the  coupling  ap- 
pliance of  which  he  now  complains,  and  in  the  middle  pocket 
of  which  he  saw  a  link,  through  two  switches.  As  the  loco- 
motive backed  down  to  the  train  he  took  a  coupling-pin, 
walked  to  the  car,  closely  followed  by  the  locomotive,  and, 
when  it  came  back  upon  him,  stood  holding  the  pip  above 
the  draft-iron  of  the  car,  in  the  usual,  proper,  and  ordinarily 
safe  position  for  making  the  connection  had  a  common  iron 
been  upon  the  tender,  instead  of  the  goose-neck.  As  it  was, 
his  manner  turned  out  to  be  unsafe  and  dangerous,  for  the 
pin  and  part  of  his  hand  \vere  caught  between  the  end  of  the 
neck  and  the  dead-wood,  causing  the  injury  for  which  he 
claims  damages.  It  seems  to  be  admitted  that,  had  an  en- 
gine  of  the  customary  pattern  for  the  freight  service  been 
used,  plaintiff  would  not  have  been  injured,  for  he  was  at- 
tempting the  task  in  the  usual  way;  and  it  is  also  admitted 
that  had  he  been  instructed  as  to  the  proper  manner  of  coup- 
ling, under  such  circumstances,  or  had  he  been  accustomed 
to  the  goose-neck,  in  combination  with  the  freight  car,  he 
would  have  changed  the  link  from  the  tender  to  the  car  be- 
fore they  came  together,  or  as  the  former  approached,  would 
have  directed  the  link  in  the  goose-neck  into  its  place  in  the 
draft-iron  upon  the  car,  completing  the  coupling  in  either 
case  by  dropping  the  pin  from  above  through  an  aperture 
in  the  neck.  This  style  of  draft-iron  is  of  no  value  what- 
ever upon  a  freight  engine,  is  rarely  found  upon  one,  and 
where  so  used  is  manifestl)^  much  more  dangerous  than  the 
iron  with  which  such  engines  are  commonly  supplied.  It 
was  designed  expressly  for  passenger  trains,  to  be  used  in 
connection  with  the  Miller  coupler  and  buffer  universally 
found  in  the  passenger  service  of  the  present  day.  A  loco- 
motive with  such  a  draft-iron  can  be  readily  coupled  from 
the  platform  of  the  baggage  car  or  passenger  coach,  and, 
when  in  place  upon  the  train,  the  end  surface  of  the  neck 
rests  snugly  against  the  buffer  of  the  car.  Its  office  is  to  take 
up  the  slack  or  play  between  the  locomotive  and  the  car,  to 
prevent  jerking,  and  thus,  in  connection  with  the  before  men- 
tioned coupler  and  buffer,  to  make  what  is  known  in  railway 
parlance  as  a  "  solid  train. " 
The  rules  of  law  by  which  this  case  must  be  governed  have 
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SO  often  been  declared*  by  this  court  that  they  need  not  be 
repeated  at  length  on  this  occasion.     The  plaintiff 
when  entering  into  defendant's  service  as  a  brake-      ^,^*J^ 
man  on  one  o?  its  freight  trains,  took  upon  himself      .I^«bi/«. 
only  those  risks  which  were  naturally  and  ordina- 
rily incident  to  his  employment,  or  which  from  the  facts  be- 
fore him,  it  was  his  duty  to  infer,  and  such  risks,  also,  as 
might  be  announced  to  him  as  occasion  required,  and  which 
he  thereafter  assumed.     If  defective  instrumentalities  were 
furnished  for  his  use,  he  must  not  only  have  known  or  ought 
to  have  known  their  actual  character  and  condition,  but  to 
have  understood,  or  by  the  exercise  of  ordinary  observation 
to  have  realized,  the  risks  to  which  he  was  exposed  by  their 
use. 

This  has  been  quite  recently  stated  in  Russell  v.  Minneap- 
olis &  St.  L.  R.  Co.,  32  Minn.  230,  a  case  wherein  the  injury 
resulted  from  the  use  of  a  freight  engine  with  the  customary 
draw-bar  upon  a  baggage  car  furnished  as  is  usual  with  the 
Miller  coupler  and  buffer.  There  the  combination  was  a 
freightengineanda  car  equipped  for  passenger  trains ;  here  it 
was  a  passenger  engine  and  a  freight  car  built  for  that  use  only. 
There  the  damage  was  caused  because  nothing  was  provided 
which  would  prevent  the  locomotive  from  coming  dangerously 
near  the  car,  should  the  ends  of  the  draw-irons  slip  past  each 
other,  as  they  might  do  under  certain  circumstances,  but  not 
often ;  here  it  was  caused  by  the  absence  of  something  which 
would  prevent  an  appliance  of  no  value  upon  a  freight  engine 
from  continually  being  very  dangerous  to  a  brakeman  who 
occupies  the  proper  position  for  coupling  a  freight  engine 
to  a  freight  car,  and  for  properly  and  with  reasonable  safety 
performing  his  duty  ;  and  p^intiff  was  confessedly  in  this  po- 
sition when  injured.  It  may  also  be  noticed  that  in  the  Rus- 
sell case  the  plaintiff  was  a'brakeman  upon  a  train,  part  pas- 
seno^er  and  part  freight,  and  had  been  using  the  couplers  by 
which  he  was  hurt  lor  some  time,— 'had  become  accustomed 
to  them ;  while  in  this  the  plaintiff  was  a  brakeman  upon 
a  freight  only,  and  had  never  before  been  called  upon  to  use 
a  goose-neck  draft-iron  upon  SLXiy  kind  of  a  train. 

If,  upon  a  comparison  of  facts  in  these  cases,  there  is  an  ad- 
vantage, it  is  with  this  plaintiff ;  but  on  the  whole  they  are 
so  much  alike  that  a  great  deal  of  what  is  said  in  r^*  Jlussell 
is  pertinent  and  strictly  applicable  here.  This  plaintiff  tes- * 
tined  that  he  did  n6t  see  the  goose-neck  on  the  locomotive 
until  it  was  upon  him.  This  testimony  is  characterized  by 
appellant  as  incredible,  because,  as  it  claimed,  the  casting 
was  Izrge  enough,  and  must  have  been  observed  when  the 
plaintiff  looked  for  and  discovered  the  link  in  a  pocket  just 
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beneath  the  neck.  We  must  assume  the  plaintiff's  statement 
to  be  the  fact,  although  it  may  seem  strange  that  the  iron  es- 
caped his  attention.  But  it  must  be  borne  in  mind  that  he 
was  somewhat  inexperienced,  had  worked  about  one  week 
for  defendant,  was  then  laid  off  for  a  few  daysj  and  had  only 
secured  a  place  the  morning  of  the  accident,  because  anotheV 
man  had  failed  to  report  for  duty.  His  mind  was  upon  mak- 
ing a  coupling  precisely  as  he  had  made  it  before  under  hke 
circumstances,  and  with  the  same  instrumentalities.  He  had 
not  been  informed,  nor  had  he  learned  by  experience,  that  oc- 
casionally a  passenger  engine  is  put  upon  a  freight  train,  and 
therefore  may  have  not  been  in  a  con4ition  to  either  notice 
or  realize  the  situation  that  morning. 

But,  had  he  observed  the  goose  neck,  we  are  not  prepared 
to  say  that  this  knowledge  would  have  prevented  a  recovery 

in  this  action.  By  examining  such  an  appendage 
KBowi6d««  of  when  in  its  place  in  the  train  it  will  be  seen  that  it 
dnnuoB.      passes  over  the  iron  of  the  car,  and  strikes  the  buffer 

above  it.  On  reflection,  one  who  had  noticed  this, 
and  who  knew  something  of  the  distance  from  the  end  of  the 
iron  upon  a  freight  car  and  the  dead  wood  above  it,  would 
realize  the  danger  in  holding  the  coupling  pin  in  the  usual 
way,  and  by  a  closer  examination  of  the  neck  would  discover 
that  it  is  not  solid,  but  has  a  large  vertical  aperture  through 
which  the  pin  may  be  dropped,  as  before  mentioned,  although 
the  size  of  this  aperture  indicates  that  it  is  in  part  designed 
to  lighten  the  casting.  Even  if  he  did  inspect  the  appliance, 
it  would  not  conclusiveljr  follow  that  by  reason  of  such  in- 
spection, or  the  examination,  which  he  perhaps  oueht  to  have 
given  it,  that  he  did  or  should  have  understood  tne  risks  to 
which  he  was  exposed  in  attempting  to  make  the  coupling  in 
the  usual  and  prescribed  way  for  brakemen  on  freight  trains. 
It  might  not  occur  to  him,  although  a  man  of  ordinary  pru- 
dence, that  the  defendant  would  expose  him  without  warning 
to  such  a  risk  or  would  furnish  a  locomotive  on  which  was  a 
draft-iron  notoriously  unsafe  when  used  by  inexperienced  men 
in  connection  with  the  common  box  car.  And  a  person  could 
easily  ride  upon  the  tender  through  the  switches,  as  did  plaint- 
iff, without  making  the  discovery  that  when  the  car  was 
reached,  and  its  coupling  to  the  tender  practicable,  the  end 
.  of  the  neck  would  of  necessity  have  passed  by  and  over  the 
iron  on  the  car.  Nor  would  the  examination  which  could  be 
given  as  the  neck  approached  the  brakeman  standing  at  his 
post,  and  about  to  make  a  coupling,  clearly  indicate  to  him 
that  it  projected  so  far  as  to  be  dangerous  and  unsafe.  The 
master  well  knows  from  measurements,  from  actual  and  prac- 
tical observation,  and  from  the  knowledge  of  the  purpose  for 
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• 

which  these  various  instrumentalities  are  designed,  just  when 
and  how  they  may  be  used  with  a  reasonable  degree  of  safety 
to  his  servants.  But  he  must  not  expect 'them  to  have  this 
same  knowledge  without  some  opportunity  for  acquiring  it. 
This  case  is  not  distinguishable  from  Russell  v.  Railway  Co., 
supra.    Order  affirmed. 

Coupling — Use  of  Locomotive  Having  **  Qoose-neck"  Draft  Iron — Notice  to 
Employe. — Plaintiff,  vho  was  a  brakeman  on  freight  trains  belonging  to 
the  defendant,  had  been  so  employed  for  six  or  seven  months,  when  he  was 
injured  w^hile  coupling  a  box  car  to  a  locomotive.  The  locomotive  was  in- 
tended for  a  passenger  train  and  had  a  coupling  apparatus  with  an  attach- 
ment commonly  called  "  a  goose-neck,"  which  when  used  on  freight  trains 
was  useless  and  very  dangerous  to  the  employe  in  the  act  of  coupling. 
Plaintiff  testified  that  he  had  never  before  seen  one  of  these  appliances  on 
defendant's  freight  train  locomotives ;  was  not  informed  and  did  not  know 
that  they  were  in  use ;  and  while  he  was  in  the  service  had  always  worked 
with  the  ordinary  locomotive  furnished  with  the  simple  draw-head  coupling 
apparatus.  He  also  testified  that  the  engine  was  sent  out  of  the  round- 
house without  warning,  and  that  he,  not  knowing  or  expecting  that  it  had 
a  goose-neck  attachment,  undertook  to  couple  it  to  a  box  car  in  the  usual 
way,  and  so  was  injured.  Held,  that  the  deiendant  was  negligent  in  using 
the  engine  without  warning  plaintiff  of  the  increased  danger  arising  from 
the  goose-neck  attachment,  and  that  a  verdict  for  the  plamtiff  would  not 
be  set  aside.  Galveston,  H.  &  S.  A.  R.  Co.  v,  Garrett,  Tex.  Sup.  Ct.,  March 
12,  1889.  CoLLARD,  J.,  said  : — "There  is  evidence  tending  to  show  that 
defendant  was  negligent  in  using  the  McQueen  eng^ines  in  its  train  service, 
and  in  doing  so  without  warning  plaintiff  of  the  increased  hazard  of  his 
employment  it  violated  its  implied  obligation  to  him.  He  was  warranted 
in  acting  under  the  assumption  that  the  machinery  was  safe,  and  was 
adapted  to  the  service  in  which  it  and  he  were  employed.  He  had  the  right 
to  expect  that  the  machinery  was  safe  and  suitable.  He  assumed  the  risks 
ordinarily  incident  to  such  employment,  and  such  other  only  as  he  knew 
existed,  or  might  have  known  by  ordinary  care.  Galveston,  H.  &  H.  R. 
Co.  V.  Drew,  59  Tex.  10.  Plaintiff's  evidence  shows  that  there  was  unusual 
risk,  not  common  in  such  employment ;  that  he  was  not  warned  of  it, — 
did  not  know  it ;  and  that  he  had  been  working  the  whole  time  of  his  em- 
ployment with  the  ordinary  train  engine, — from  which  the  jury  may  have 
concluded  that  he  was  not  chargeable  with  knowledge  of  the  defect,  or  the 
want  of  the  exercise  of  ordinary  care.  It  was  also  clear  that  plaintiff  did 
know  of  the  dangerous  character  of  these  engines.  All  these  questions 
were  submitted  to  the  jury  by  clear  and  appropriate  charges,  the  law  of  the 
case,  and  verdict  was  for  plaintiff,  and  we  do  not  think  it  ought  to  be  set 
aside.  There  were  more  witnesses  against  than  for  plaintiff's  case  on  the 
vital  point  of  his  knowledge  of  the  defect  in  the  coupling  apparatus,  and 
there  was  a  serious  conflict  in  the  evidence  as  to  plaintiff's  opportunities 
and  means  of  information,  by  which  it  was  attempted  to  show  on  defend- 
ant's side  that  plaintiff  had  constructive  notice  of  the  condition  of  the  en- 
gine, that  he  ought  to  have  known  it,  and  could  have  done  so  by  the  ex- 
ercise of  reasonable  care ;  but  the  jury  solved  all  these  conflicts  in  favor  of 
plaintiff,  accepting  his  testimony,  and  rejecting  that  of  defendant." 

Coupling — Unusual  Construction  of  Apparatus — ignorance  of  Brakeman^ — 

Plaintiff,  who  had  been  employed  as  a  brakeman  for  about  three  weeks, 

was  familiar  with  the  construction  of  the  cars  belonging  to,  and  in  general 

use  by  the  defendants  and  other  companies,  but  had  never  seen  cars  con- 

41  A.  &  E.  ».  Cas.— 18 
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stnicted  in  the  same  way  as  those  of  a  circus  train  which  be  was  enga^red 
m  coupling  at  the  time  of  the  accident.    The  cars  of  that  train  had  dead- 
woods  or  buffer  blocks  on  each  side  of  the  draw-heads.    These  buffer 
blocks  prevented  the  coupling  being  made  in  the  usual  way,  and  requirni 
the  brakeman  to  hold  the  pm  with  one  hand  above  the  blocks^  and  to 
guide  the  link  below  the  blocks  in  making  the  couplings^    In  attempting 
to  couple  these  cars,  plaintiff's  hand  and  wrist  were  caught  between 
the  buner  blocks  and  crushed.     He  was  not  informed  of  the  peculiar  con- 
struction of  the  circus  car,  nor  warned  of  the  extra  danger  thereof,  and  he 
testified  that  he  stepped  between  the  cars  and  attempted  to  make  the 
coupling  in  the  usual  way  without  knowing  of  the  existence  of  the  buffer 
blocks,  which  he  did  not  notice  until  he  received  the  injur\\    NM,  tjjat 
the  defendant  should  have  notified  the  plaintiff  of  the  unusual  construction 
of  the  cars  and  warned  him  of  the  danger  therefrom,  and  that  he  was  en- 
titled to  recover.     Missouri  Pac.  R.  Co.  v.  White,  Tex.  Sup.  Ct..  Jan.  2S, 
1890.    Acker,  P.  J.,  who  delivered  the  opinion  of  the  court,  said :— "The 
only  proposition  submitted  under  the  first  assignment  of  error  is :    *That 
a  servant  is  presumed  to  have  assumed  all  the  risks  ordinarily  incident  to 
the  business  or  employment  in  which  he  engages;  also,  all  other  open  and 
visible  risks,  whether  usually  incident  to  the  business  or  not.'     In  the  case 
of  Missouri,  Pac.  R.  Co.  v.  Callbreath,  66  Tex.  528,  a  case  very  similar  in 
every  particular  to  this,  it  was  said  :    '  As  a  general  principle,  the  law  is 
well  established  that  one  who  accepts  the  employment  of  another  assumes 
all  ordinary  risks  incident  to  such  employment,  and  cannot  recover  for  in- 
juries resulting  therefrom.    ♦    *    ♦    And  as  a  general  rule  it  is  not  the 
duty  of  the  employer  to  instruct  him  as  to  the  rules  of  service,  or  warn  him 
of  the  dangers  incident  thereto,  unless  information  be  asked.     Missouri, 
Pac.  R.  Co.  V,  Watts,  64  Tex.  568.     But  this  rule  is  subject  to  some  quali- 
fications.    It  was  held  by  this  court,  in  the  case  last  cited,  that,  the  servant 
being  inexperienced,  and  ignorant  of  the  dangers  of  the  service  upon  which 
he  was  just  entering,  it  was  the  duty  of  the  company  to  have  informed  him 
of  these  dangers.    The  law  is  thus  stated  by  a  well-known  text-writer : 
**  Where  there  are    ♦    *    ♦    hazards  incident  to  an  occupation  which  the 
master  knows,  or  ought  to  know,  it  is  his  duty  to  warn  the  servant  of  them 
fully,  and,  failing  to  do  so,  he  is  liable  to  him  for  any  injury  that  he  may 
sustain  in  consequence  of  such  neglect ;  and  this  rule  applies,  even  where 
the  danger  or  hazard  is  patent,  if,  through  youth,  inexperience,  or  other 
cause,  the  servant  is  incompetent  to  fully  understand  the  nature  and  extent 
of  the  hazard."    Wood,  Mast.  &  Serv.  714.    *    *    ♦    In  the  case  before  us 
it  appears  that  the  car  which  caused  the  injury  was  used  only  in  conection 
with  a  patented  invention,  and  only  upon  the  lines  of  two  railroad  com- 
panies, so  far  as  the  evidence  discloses,  and  that  the  proportion  of  these 
cars  to  those  of  the  usual  and  regular  construction  was  not  more  than  one 
in  a  thousand.     It  further  api)ears  that  appellee,  though  of  long  experience 
as  a  brakeman,  had  never  seen  a  car  like  the  one  in  question,  and  never 
saw  the  peculiarity  of  this  until  the  injury  was  inflicted.    All  other  cars 
were  capable  of  bemg  safely  coupled  by  the  *  helper'  standing  between  them, 
and  this  was  the  usual  mode  of  making  the  coupling.     Under  these  cir- 
cumstances, can  it  be  said  that  appellee's  experience  availed  him  in  avoid- 
ing the  danger  in  this  case  ?    ♦    *    *    We  think,  therefore,  it  was  the  duty 
of  appellants  to  have  informed  appellee  of  the  use  of  these  construction 
cars  upon  their  roads  when  he  entered  their  service  upon  the  3rards,  and  of 
the  danger  of  attempting  to  couple  them  in  the  usual  way,  and  that  their 
failure  to  so  do  was  negligence,  and  renders  them  liable  for  the  injury.' 

"The  analogy  between  the  case  from  which  the  foregoing  lengthy  quota- 
tion is  made,  and  this  case,  is  so  striking  that  but  little  is  left  for  us  to  say 
in  disposing  of  the  question  presented  by  the  first  assignment  of  error. 
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Callbreath  was  an  experienced  brakeman,  having  been  engaged  in  that 
service  for  years  on  different  roads,  and  consequently  familiar  with  the 
construction  of  cars  in  ordinary  and  general  use  upon  railroads,  but  had 
never  seen  such  a  car  as  caused  his  injury  until  at  the  time  his  injuries 
were  received.  In  this  case,  while  White  had  had  very  little  experience  as 
a  brakeman.  he  had  become  accustomed  to  the  construction  of  the  cars  in 
the  service  of  defendants,  and  which  were  in  general  use  by  railroads,  and 
could  couple  and  uncouple  them  with  safety.  The  cars  which  caused  his 
injury  were  of  peculiar,  unusual,  and  extrahazardous  construction,  with 
whicn  he  was  entirely  unacquainted,  never  having  seen  such  before,  or 
noticed  these,  until  at  the  time  of  the  accident ;  and  w^e  think  the  companies 
should  have  notified  him  of  their  unusual  construction,  and  warned  him 
of  the  danger  therefrom.  The  conductor  testified,  it  is  true,  that  he  notified 
the  plaintiff  of  the  unusual  construction  of  the  circus  cars,  and  warned  hJm 
to  be  careful ;  but  this  w^as  contradicted  by  plaintiff,  which  made  a  question 
peculiarly  within  the  province  of  the  jury.  It  appears  from  the  evidence 
that  the  construction  of  the  circus  cars  made  them  extrahazardous ;  and  it 
was  the  duty  of  the  defendants  to  know  that  they  were  so,  and  to  warn  the 
plaintiff  of  the  increased  dancer  he  was  subjected  to  in  handling  them." 

Same — Adnnissibility  of  Evidence. — The  testimony  of  a  witness  that  the 
death  of  plaintiff's  husband  was  caused  by  a  Miller  draw-head  passing  the 
central  draw-head  and  crushing  him,  there  not  being  more  than  the  space 
of  four  or  five  inches  between  the  cars  where  he  was  standing,  after  the  pass- 
ing of  the  draw-heads  is  not  open  to  the  objection  that  it  was  a  supposi- 
tion and  surmise  on  the  part  of  the  witness  and  hearsay.  Missouri  Pac. 
R.  Co.  V.  Lamothe,  Tex.  Sup.  Ct.,  Feb.  14,  1890. 


'  Johnson 

V, 

State. 

{Alabama  Supreme  Court,  January  27,  1890.) 

Corporate  Priviieges— Exemption  of  Employes  from  Military  Duty. — The 
exemption  of  the  servants  of  a  railroad  company  from  military  duty,  service 
on  juries,  and  working  on  public  roads,  contained  in  a  charter,  is  a  right  or 
privil^e  of  the  corporation,  and  not  a  mere  personal  privilege  to  officers, 
agents  and  servants  of  the  company. 

8ame— Construction  of  Charter. — Where  a  charter  granted  by  the  state 
of  Alabama  provides  that  the  company  "  shall  have  and  enjoy  all  the 
rights,  powers  and  privileges  granted  '  by  the  statutes  of  another  state  in- 
corporating the  company,  and  the  latter  statutes  contain  a  provision  ex- 
empting the  employes  of  the  company  from  military  duty,  service  on  juries, 
and  ro^  labor,  the  language  employed  by  the  Alabama  statutes  confers 
by  necessary  construction  upon  the  employes  of  the  company,  exemption 
from  military  duty,  etc..  within  the  state. 

Same— Adoption  of  Charter  of  another  State — Constitutionality  of  Exemp- 
tion.—Where  the  courts  of  the  state  granting  the  charter  containing  the 
exemption,  have  held  that  such  exemption  is  unconstitutional,  such  de- 
cision can  not  be  considered  by  the  Alabama  courts,  in  so  far  as  it  affects 
the  exemption  conferred,  if  it  has  not  been  put  in  evidence. 
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Appeal  from  Circuit  Court,  Limestone  County. 
Humes,  Walker  &  Sheffey  for  appellant. 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

Clopton,  J. — The  first  section  of  "  An  act  to  incorporate 
the  Memphis  &  Charleston  Railroad  Company,"  passed  by 
the  general  assembly  of  Alabama  in  January,  1850, 
CMeitoted.  declares:  "  Said  company  shall  have  and  enjoy  all 
the  rights,  powers,  and  privileges  granted  to  them  by  the 
acts  of  incorporation  above  mentioned,  and  shall  be  subject 
to  all  the  liabilities  and  restrictions  imposed  by  the  same." 
The  acts  above  mentioned  are  recited  in  the  preamble  as  an 
act  passed  by  the  state  of  Tennessee  in  February,  1846,  and 
an  act  amenaing  the  same  passed  in  February,  1848,  "  for  the 
formation  of  a  company  under  the  name  and  style  of  the 
Memphis  &  Charleston  Railroad  Company  for  the  purpose  of 
establishing  a  communication  by  railroad  between  Memphis, 
Tennessee,  and  Charleston,  South  Carolina."  The  thirty- 
fifth  section  of  the  act  of  February,  1846,  provides:  "  The 
president,  directors,  clerks,  agents,  officers,  and  servants  of 
said  company  shall  be  exempt  from  military  duty  except  in 
cases  of  invasion  or  insurrection,  and  shall  also  be  exempt 
from  serving  on  juries  and  workings  on  public  roads."  De- 
fendant, who  was  indicted  for  faihng  to  work  on  a  public 
road  in  the  county  of  Limestone  after  le^al  notice,  claims 
that  the  exemption  from  road  duty  was  conferred  on  the  com- 
pany by  the  provisions  of  the  Alabama  act  of  incorporation 
conferring  the  rights  and  privileges  granted  by  the  Tennessee 
act  of  incorporation. 

Notwithstanding  military  duty,  serving  on  juries,  and  work- 
ing on  public  roads  are  duties  devolved  by  law  upon  the  peo- 
f)le  as  individuals,  who  alone  are  responsible  for 
pnTuwe.  ailure  to  perform  them,  we  do  not  concur  in  the 
position  insisted  on,  that  the  exemption  from  such 
duties  is  a  mere  personal  privilege  to  the  officers,  agents,  and 
servants  of  the  company,  and  not  a  right  or  privilege  of  the 
corporation.  In  Zimmer  v.  State,  30  Ark.  677,  the  defendant 
claimed  freedom  from  liability  to  work  on  public  roads  under 
a  similar  exemption  contained  in  the  charter  of  the  company 
of  which  he  was  an  employe  and  servant,  and  the  same  posi- 
tion now  insisted  on  was  taken.  It  is  said  :  "  The  exemption 
claimed  by  the  defendant  is  not  a  mere  personal  privilege  ; 
but  it  is  a  valuable  right  of  the  company,  granted  to  it  by  the 
state,  to  save  and  protect  it  against  such  serious  inconven- 
iences and  injuries  as  would  necessarily  happen  were  those 
upon  whom  it  must  depend  for  that  vigilance,  promptness, 
and  dispatch  indispensable  in  its  business  liable  to  be  called 
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away  to  the  performance  of  other  duties."  It  is  true  that 
charters  of  corporations  are  to  be  construed  strictly  against 
the  corporators,  and  that  doubts  as  to  the  proper  construc- 
tion are  to  be  solved  in  favor  of  the  state,  and,  "  where  it  is 
susceptible  of  two  meanings, — the  one  restricting,  and  the 
other  extending,  the  powers  of  the  corporation, — that  con- 
struction is  to  be  adopted  which  works  the  least  harm  to  the 
state."  The  Binghamton  Bridge,  3  Wall.  (U.  S.),  51.  But 
the  construction  should  not  be  so  strained  as  to  defeat  the 
legislative  grants,  if  expressed  in  terms  free  from  ambiguity, 
when  construed  in  the  light  of  the  attendant  circumstances] 
and  the  purpose  of  the  parties.  That  the  most  eligible  route 
for  the  roaa  was  through  a  portion  of  this  state, 
and  that  great  and  lasting  benefits  would  accrue  to  ^"J**!!!!"*^ 
its  inhabitants,  are  recited  in  the  preamble  of  the 
act  as  forming  the  consideration  of  its  enactment.  The  pur- 
pose was  to  confer  powers,  rights,  and  privileges  co-extensive 
with  those  granted  by  the  Tennessee  act  of  incorporation ; 
and  the  language  employed  is  comprehensive  enough  to  in- 
clude, by  necessary  construction,  eacn  and  every  right,  power, 
and  privilege  granted  thereby. 

It  is  also  contended  that  no  right  or  privilege  is  conferred 
by  the  Alabama  act  which  the  legislature  of  Tennessee  had 
not  authority  to  grant  under  the  constitution  of 
that  state,  though  it  may  be  specially  mentioned  in  ?^.'iJge»' 
the  act ;  and  we  are  referred  to  the  case  of  Neely  comrt!**** 
V.  State,  4  Lea  (Tenn.),  316,  in  which  the  supreme 
court  of  Tennessee  held  a  special  exemption,  in  a  charter  of 
incorporation,  from  service  as  jurors  and  road  hands,  in  favor 
of  the  officers  and  employes  of  the  company,  to  be  unconsti- 
tutional. It  may  be  that  comity  requires  that  we  should  ac- 
cept as  binding  the  decision  of  the  court  of  last  resort  in  our 
sister  state  as  to  the  constitutionality  of  such  exemptions ; 
and,  on  the  principle  that  a  statute  adjudged  to  be  unconsti- 
tutional is  to  be  regarded  as  having  never  at  any  time  been 
possessed  of  any  legal  force,  and  as  having  never  existed, 
that  the  exemption  claimed  was  never  granted.  But  the  de- 
cision of  the  supreme  court  of  Tennessee  was  not  put  in  evi- 
dence, and  for  tnis  reason  cannot  be  considered  by  us. 

Reversed  and  remanded. 
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Smith 

V. 

HuMESTON  &  Shenandoah  R.  Co. 

{Iowa  Supreme  Court,  October  21,  1889.) 

Matter  and  Servant — Employes  Engaged  in  Operation  of  Railroad^Labor- 
er. — A  laborer  employed  to  remove  snow  and  ice  from  a  railroad  track, 
who  is  required  to  travel  on  the  train  for  the  purpose  of  being  conveyed 
to  the  next  obstruction,  performs  service  which  exposes  him  to  hazards 
peculiar  to  the  business  of  using  and  operating  a  railroad,  and  although 
the  injury  took  place  while  he  was  on  board  tne  train  for  the  purpose  of 
being  transported  and  while  the  train  was  standing  still,  he  is  entitled  to 
recover  under  the  provisions  of  Iowa  Code,  §  1307,  that  railway  companies 
shall  be  liable  for  damages  sustained  by  employes  in  consequence  of  Di- 
ligence, mismanagement  or  willful  wrongs,  when  such  wrongs  are  in  any 
manner  connected  with  the  use  and  operation  of  the  railroad. 

Appeal  from  District  Court,  Wayne  County. 

Action  for  damages  for  personal  injuries.  After  the  intro- 
duction of  the  evidence,  the  court  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

T.  M,  Fee  and  R,  C.  Paston  for  appellant. 

W,  IV.  Morsman  for  appellee. 

Robinson,  J. — On  the  3rd  day  of  February,  1886,  the  plaint- 
iff and  others  were  employed  by  defendant  to  remove  snow 
and  ice  from  its  track.     On  that  day  the  men  so 
'***■•  employed  left  Humeston  on  a  train  of  defendant, 

and  worked  westward,  arriving  at  Weldon  about  midnight 
When  not  actually  engaged  in  shovelling,  the  men  sat  in  a 
caboose  attached  to  the  train,  and  rode  therein  from  point 
to  point  where  their  services  were  required.  At  Weldon  a 
passenger  and  a  freight  train  were  met,  and  at  about  i  o'clock 
m  the  morning  of  rtie  4th  the  freight  train  left  Weldon,  go- 
ing east,  followed  by  a  train  made  up  of  two  engines,  the  ca- 
boose, and  a  passenger,  and  perhaps  other,  cars.  The  shovel- 
lers rode  in  the  caboose,  and  were  compelled  to  shovel  the 
freight  train  out  of  the  snow  once  or  twice  before  it  reached 
Le  Kov.  It  was  a  cold,  dark  night,  and  the  snow  was  drift- 
ing. At  a  point  about  half  a  mile  east  of  Le  Ro}',  and  be- 
tween 3  and  4  o'clock  in  the  morning,  the  train  on  which 
plaintiff  rode  was  stopped  at  a  bridge  in  such  a  manner  that 
the  front  end  of  the  caboose  stood  on  the  bridge,  20  feet  or 
more  above  the  level  of  the  ground  below.    A  water-closet 
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was  located  in  the  north-east  corner  of  the  caboose,  and  was 
artially  filled  with  shovels  and  picks,  so  that  it  could  not 
e  used  for  the  purpose  for  which  it  was  designed  without 
removing  them.  Just  south  of  the  water-closet  was  the  east 
door  of  the  caboose.  The  front  of  the  engine  to  which  the 
caboose  was  attached  was  to  the  west.  Wnen  the  train  had 
been  stopped  about  half  an  hour,  the  plaintiff,  urged  by  a 
pressing  necessity,  sought  to  use  the  water  closet,  but  find- 
ing that  it  was  not  in  condition  for  use,  and  having  no 
knowledge  that  the  caboose  was  on  a  bridge,  opened  the  east 
door,  and  went  upon  the  platform,  for  the  purpose  of  reliev- 
ing himself.  The  platform  was  covered  with  ice  and  snow  to 
the  depth  of  two  or  three  inches,  and  was  slippery.  When 
plaintiff  stepped  upon  the  platform  he  was  blinded  for  a  mo- 
ment by  the  head-light  of^the  engine  next  to  the  caboose. 
He  did  not  see  the  bridge.  His  feet  slipped,  and  he  fell  to 
the  g^round  below.  The  fall  fractured  the  femur  of  his  ri^ht 
leg  in  two  places,  and  resulted  in  permanently  disabling  him. 
Defendant  is  charged  with  negligence  in  stopping  tne  ca- 
boose on  the  bridge ;  in  not  notifying  its  occupants  that  it 
was  stopped  on  a  bridge ;  in  permitting  the  tools  to  be  placed 
in  the  water-closet ;  and  in  allowing  ice  and  snow  to  accu- 
mulate on  the. east  platform.  The  answer  is  a  general  denial. 
Appellant  contends  that  defendant  is  liable  in  this  action 
by  reason  of  the  facts  we  have  stated,  under  that  section  of 
the  code  which  reads  as  follows :  "  Sec.  1307.  Ev- 
ery corporation  operating  a  railway  shall  be  liable  Brnpiojeie*- 
for  all  oamages  sustained  by  SLtiy  person,  including  JJfjfj^i"^,f ^ 
employes  of  such  corporation,  in  consequence  of  rtHroad. 
the  neglect  of  agents,  or  by  any  mismanagement 
of  the  engineers  or  other  employes  of  the  corporation,  and 
in  consequence  of  the  willful  wrongs,  whether  of  commission 
or  omission,  of  such  agents,  engineers  or  other  employes, 
when  such  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railway  on  or  about  which  they 
shall  be  employed,  and  no  contract  which  restricts  such  lia- 
bility shall  be  legal  or  binding." 

It  has  been  repeatedly  held  by  this  court  that  the  em- 
ployes who  are  entitled  to  the  benefit  of  that  section  are 
those  who  are  engaged  in  the  business  of  operat-  ^,^1,^,^41^ 
ing  railroads.  Deppe  v,  Chicago,  R.  I.  &  P.  R. 
Co.,  36  Iowa,  52 ;  Malone  v.  Burlington,  C.  R.  &  N.  R.  Co., 
65  Iowa,  417,  17  Am.  &  Eng.  R.  Cas.  644,  and  case  therein 
cited;  Luce  za.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  67  Iowa,  75 ; 
Smith  V.  Burlington,  C.  R.  &  N.  R.  Co.,  59  Iowa,  74, 6  Am.  & 
En^.  R.  Cas.  149;  Stroble  v.  Chicago,  M.  &  St.  P.  R.  Co., 
70  Iowa,  559,  28  Am.  &  Eng.  R.  Cas.  510.     It  has  also  been 
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held  that  employes  who  are,  by  the  nature  of  their  employ- 
ment, exposed  to  the  hazards  incident  to  moving  trains,  are 
within  the  statute,  even  though  they  are  not  engaged  in  op- 
erating them.  Pyne  v.  Chicago,  6.  &  Q.  R.  Co.,  54  Iowa, 
225  ;  Frandsen  v,  Chicago,  R.  L  &  P.  R.  Co.,  36  Iowa,  372; 
Pierce  v.  Central  Iowa  K.  Co.,  73  Iowa,  142  ;  Nelson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  73  Iowa,  576.  In  Foley  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  64  Iowa,  644,  it  was  held  that  the  wrongs 
for  which  corporations  operating  railways  were  liable  under 
section  1307  include  the  neglect  of  agents,  and  the  misman- 
agement of  engineers  and  other  employes.  That  construc- 
tion was  followed  in  Malone  v.  Burlington,  C.  R.  &  N.  R. 
Co.,  supra,  and  may  now  be  regarded  as  settled.  The  ques- 
tion we  are  required  to  determine  is  whether  plaintiff  has 
shown  himself  to  be  within  the  statute.  In  the  Foley  case 
attention  was  called  to  the  fact  that,  with  the  exception  of 
the  Deppe  Case,  all  the  actions  in  which  this  court  has  deter- 
mined that  railway  companies  are  liable  in  this  class  of  cases 
are  those  where  the  injury  was  received  by  the  movement 
of  cars  or  engines  on  the  track,  but  it  was  not  held  that  there 
could  be  no  recovery  unless  the  injury  complained  of  was  so 
received.  The  statute  authorizes  a  recovery  by  an  employe 
for  damages  sustained  in  consequence  of  a  wrong  "  in  any 
manner  connected  with  the  use  and  operation  of  any  rail- 
way **  on  or  about  which  the  person  injured  is  employed.  It 
has  been  held  that  employes  who  are  injured  in  railway  coal- 
houses,  while  hoisting  coal,  are  not  within  the  statute.  Stro- 
ble  V.  Chicago,  M.  &  St.  P.  R.  Co.,  70  Iowa,  559,  28  Am.  & 
Eng.  R.  Cas.  510;  Luce  v,  Chicago,  St.  P.,  M.  &  O.  R  Co., 
67  Iowa,  75.  Also  that  an  engine-wiper  who  received  inju- 
ries in  the  line  of  his  duty,  while  assisting  in  closing  a  door 
after  the  passage  of  an  engine,  was  not,  Malone  t/.  Burling- 
ton, C.  R.  &  N.  R.  Co.,  65  Iowa,  417,  17  Am.  &  Eng.  R.  Cas. 
644.  Nor  is  an  employe  injured  in  a  railway  shop,  while  as- 
sisting others  in  moving  a  driving  wheel,  within  tne  statute. 
Potter  V.  Chicago,  R.  I.  &  P.  R.  Od.,  46  Iowa,  400.  The  same 
is  true  of  persons  employed  to  load  and  unload  cars,  .who 
are  not  required  to  ride  upon  trains.  Schroeder  zf,  Chicago, 
R.  I.  &  P.  R.  Co.,  41  Iowa,  344 ;  Smith  t^,  Burlington,  C.  R. 
&  N.  R.  Co., 59  Iowa,  74,  6  Am.  &  Eng.  R.  Cas.  149. 

In  the  Foley  Case  the  duties  of  the  plaintiff  required  him 
to  ride  upon  trains,  but  the  injury  of  which  he  complained 
was  not  in  any  manner  the  result  of  or  connected  with  the 
use  and  operation  of  a  train.  He  was  injured  while  helping 
to  make  repairs  on  a  car  which  was  standing  on  the  repair 
track  in  the  yards  of  the  company.  In  this  case  plaintiff's 
duties  required  him  to  ride  on  the  train,  and  at  the  time  of 
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receiving  the  injury  he  was  on  the  train  in  the  discharge  of 
the  duties  of  his  employment.  The  evidence  as  to  negligence 
was  such  that  the  jury  might  have  found  that  the  injury 
was  the  result  of  negligence  or  mismanagement  on  the  part 
of  employes  of  defendant.  The  placing  of  tools  in  the  water- 
closet,  the  stopping  of  the  caboose  on  the  bridge,  the  failure 
to  notify  the  occupants  of  its  position,  and  permitting  ice 
and  snow  to  accumulate  on  the  platform,  were  matters  con- 
nected with  the  use  and  operation  of  the  train,  and  hence  of 
the  railway. 

We  do  not  think  that  the  fact  that  the  train  was  not  in  mo- 
tion  when  plaintiff  was  injured  ought  to  defeat  his  recovery. 
He  would  not  have  been  hurt  had  he  not  been  on  the  tram 
in  the  discharge  of  his  duties.  The  service  of  himself  and 
others  were  required,  in  order  that  the  train  might  be  moved, 
and  when  the  track  was  cleared  of  obstructions  he  was  obliged 
to  ride  on  the  train.  We  think  he  was  within  the  statute. 
We  do  not  think  our  conclusion  is  in  conflict  with  any  ques- 
tion determined  in  any  of  the  cases  to  which  our  attention 
has  been  called,  while  it  finds  support  in  Deppe  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  36  Iowa,  52 ;  bchroeder  v,  Chicago,  R.  I. 
&  P.  R.  Co.,  47  Iowa,  375  ;  and  Smith  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  59  Iowa,  74,  6  Am.  &  Eng.  R.  Cas.  149.  Much 
that  was  said  in  Pyne  v.  Chicago,  B.  &  Q.  R.  Co.,  supra^  is 
in  harmony  with  the  views  we  now  express.  In  that  case  it 
was  said  that  the  proper  test  in  determining  the  question  is, 
"  does  the  duty  of  the  employe  require  him  to  perform  ser- 
vice which  exposes  him  to  hazard  peculiar  to  the  business  of 
using  and  operating  a  railroad  ?  "  In  this  case  plaintiff  was 
performing  service  for  the  defendant  when  he  was  in  the  ca- 
boose  to  be  conveyed  to  the  next  obstruction,  as  well  as  when 
he  was  actually  engaged  in  shoveling  ice  and  snow. 

2.  The  conclusion  we  have  reached  renders  a  decision  of 
other  questions  discussed  by  counsel  unnecessary.  For  the 
error  of  the  court  in  withdrawing  the  case  from  the  jury  its 
judgment  is  reversed. 

Construction  of  Section  1307,  Iowa  Code,  imposing  on  Railroad  Companies 
Liability  for  Negiigence  of  their  Employes. — See  Whalen  z/.  Chicago,  R.  I. 
h.  P.  R.  Co.  (Iowa),  38  Am.  &  Eng.  R.  Cas.  141,  note  146. 
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GOLTZ 

V, 

Milwaukee,  Lake  Shore  &  Western  R.  Co. 

{Wisconsin  Supreme  Courts  January  7,  1890.) 

Maiter  and  Servant — Defective  Appliancet — Knowledge — Assumption  of 
Risk. — A  painter  employed  in  painting  a  ceiling  and  usin^  for  that  pur- 
pose during  a  period  of  1 1  days,  iron  hooks  supplied  by  his  employer  in 
which  there  is  an  apparent  defect,  and  the  position  of  which  he  changes 
two  or  three  times  a  day,  by  continuing  to  use  such  hooks,  assumes  Uie 
risk  of  accident  from  the  defect,  and  has  no  cause  of  action  against  his 
employer. 

Appeal  from  Circuit  Court,  Outagamie  County. 
Action  for  damages  for  personal  injuries.     The  defendant 
appeals  from  a  judgment  tor  the  plaintiff. 
Alfred  L.  Cary  for  appellant. 
Gabe  Bouck  for  respondent 

Orton,  J. — The  facts  pertinent  to  the  question  upon  which 
this  case  must  be  decided  are  substantially  as  follows:  In 
October,  1887,  the  plaintiff  and  one  Jacob  Konrad 
fmu.  were  employed  by  the  defendant  company  to  paint 

the  ceiling  of  one  of  tne  defendant's  shops  at  itaukauna,  in 
this  state,  and  worked  together,  in  painting  the  ceiling,  nearly 
all  the  time  from  and  including  the  17th  day  of  October  to 
the  Qth  day  of  November,  the  time  of  the  accident,  and  had 
worked  in  said  business,  each,  eleven  days  and  a  half.  The 
defendant  furnished  them,  as  the  meansor  appliances  of  their 
work,  six  large  iron  hooks,  six  or  seven  feet  long,  made  of 
inch  iron.  The  hooks  at  the  upper  end  were  large  enough 
to  go  over  the,  beams  of  the  ceiling,  and  at  the  Tower  end 
were  so  made  as  to  receive  a  plank  edgwise,  two  inches  thick. 
These  hooks  placed  in  proper  distances,  held  each  end  of  the 
plank,  and  on  the  plank  the  platform  or  staging  was  laid, 
on  which  the  painters  could  safely  stand  to  paint  said  ceiling. 
These  hooks  were  made  at  the  blacksmith  shop  of  the  cora- 
pany.  of  wrought  iron.  The  position  of  the  platform  was 
frequently  changed  by  the  plaintiff  and  Konrad,  in  doing 
said  work.     At  the  time  of  the  accident  one  of  the  two-inch 

Elanks,  about  fourteen  feet  long,  was  placed  in  one  of  the 
ooks  at  the  outer  end,  and  at  the  other  end   was  supported 
by  a  bracket  against  the  wall ;  and  while  they  were  standing 
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on  the  platform,  doing  their  work,  the  hook  broke  and  let 
the  platform  down,  and  they  were  both  precipitated  to  the 
floor  below,  a  distance  of  about  twenty  feet,  and  the  plaintiff 
was  seriously  injured.  The  plaintiff  and  Konrad  had  han- 
dled these  hooks  and  moved  them  two  or  three  times  daily. 
In  the  construction  of  this  particular  hook  there  was  evi- 
dently left  a  flaw  or  crack,  wnich  caused  it  to  break  at  that 
place.  That  flaw  or  crack  was  observable  from  the  outside, 
and  could  have  been  easily  seen  by  any  person  whose  eyes 
were  directed  to  that  point,  without  the  necessity  of  any  close 
scrutiny  or  examination.  The  crack  or  flaw  where  the  hook 
broke  was  on  the  back  part  of  the  joint,  and  observable  from 
the  outside  of  it.  The  plaintiff  testified  as  follows:  "We 
would  change  these  stagings  something  like  two  or  three 
times  a  day  or  more.  Konrad  and  I  did  the  moving.  We 
would  take  the  planks  off,  change  the  hooks,  and  put  them 
back  again.  I  assisted  him  in  doing  it.  No  one  else  helped 
us.  I  never  examined  these  hooks  to  see  if  they  were  all 
right  or  not.  I  never  paid  any  attention  to  the  nooks,  any 
more  than  I  used  them.  I  had  them  in  my  hands  every  day. 
I  lifted  them  up  on  the  beams."  Konrad  testified,  on  behalf 
of  the  plaintiff,  as  follows:  "They  showed  me  the  hook 
right  away,  (after  the  accident,)  and  I  looked  at  it.  I 
just  looked  at  the  iron  at  the  break.  I  did  not  take  it 
in  my  hands  and  examine  it.  It  was  about  a  foot  or  two 
from  me  when  I  looked  at  it.  This  flaw  that  I  saw  was  right 
in  the  inside  of  the  iron.  It  looked  to  me  as  though  it  would 
show  on  the  outside  of  the  iron.  I  suppose,  if  a  person  ex- 
amined it  before  it  was  broken,  the  flaw  would  show  on  the 
outside  of  the  iron.  I  think  the  flaw  would  indicate  itself,  by 
looking  at  the  hook  on  the  outside."  Mr.  Daley,  another 
witness  for  the  plaintiff,  testified  that  he  examined  the  hook, 
but  did  not  make  a  very  careful  examination  of  it.  He  said 
at  the  time,  "  That  iron  has  a  flaw  in  it. "  He  testfied :  "  That 
hook  was  in  bad  condition  where  the  break  was.  I  could 
not  tell  you  exactly  in  which  part  of  the  crook,  but  I  know 
in  one  corner  there  was  a  crack  about  half  an  inch  in  size.  It . 
would  show  on  the  outside  of  the  hook."  The  witnesses  for 
the  defendant,  and  the  most  of  them  skilled  workmen  in  iron, 
including  the  blacksmith  who  made  the  hooks,  testified  that 
there  was  no  crack  or  flaw  or  defect  that  could  have  been 
seen  on  the  outside  of  the  hook  that  broke.  There  is  this 
explanation  that  might  be  given  of  this  contradictory  testi- 
mony :  It  was  incumbent  upon  the  defendant  to  prove  that 
there  was  no  defect  or  flaw  in  this  hook  that  was  apparent  or 
observable  to  the  mechanic  of  the  defendant  who  made  it, 
or  to  other  skilled  employes  of  the  company  who  used  or  ex- 
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amined  it.  On  the  other  hand,  the  plaintiff  must  show  the 
converse  of  this  proposition.  But  the  plaintiff,  in  doing  so, 
must  not  go  so  far  as  to  show  a  defect  observable,  as  well  to 
a  person  of  ordinary  prudence  and  observation  as  to  the 
plaintiff  who  used  it.  If  the  defect  was  latent,  or  if  there  was 
no  defect,  the  plaintiff  could  not  recover.  If  the  defect  was 
patent,  then  the  defendant's  negligence  is  established.  But 
if  it  was  so  patent  as  to  be  equally  observable  to  ordinary 
persons,  or  the  plaintiff,  with  no  want  of  ordinary  care,  then 
the  plaintiff's  negligence  is  established,  and  he  cannot  recover. 
The  learned  counsel  of  the  appellant,  therefore,  contends— 
First,  that  there  was  no  defect ;  and,  secondly,  that,  if  there 
was  one,  it  was  so  patent  as  to  be  negligence  on  the  part  of 
the  plaintiff  in  not  discovering  it,  or  if  he  discovered  it,  in 
using  the  defective  implement.  This  is  the  material  issue  in 
the  case,  and  it  is  quite  a  narrow  and  concentrated  one,  and 
there  is  not  much  latitude  either  way. 

The  jury  found,  in  answer  to  the  first,,  second,  third,  and 
seventh  questions,  that  the  hook  was  in  a  defective  condition 
FiBdian.  when  the  defendant  delivered  it  to  the  plaintiff,  and 
when  it  broke,  and  that  the  plaintiff  used  it  prop- 
erly, and  that  neither  he  nor  his  assistant  was  guilty  of 
any  ordinary  neglect  in  the  use  of  the  hook  that  contributed 
to  the  injury.  The  jury  also  found,  as  a  natural  sequence  of 
these  their  findings,  in  answer  to  the  fourth  question,  that 
the  defendant  did  not  use  ordinary  care  and  diligence  in  the 
selection  of  the  iron  for  this  hook,  in  making  it  or  testing  it, 
and  keeping  it  in  repair.  This  is  a  sufficient  finding  of  the  de- 
fendant's negligence,  and  that  there  was  a  patent  or  observa- 
ble defect  in  the  hook  when  made,  and  when  delivered  to  the 
plaintiff  for  his  use.  But  the  jury  also  found,  in  answer  to 
the  fifth  question,  as  follows :  "  Up  to  the  time  the  hook  was 
delivered  to  the  plaintiff  there  was  a  defect  in  it  that  could 
be  observed  by  the  owner  of  the  hook,  or  parties  that  used 
it,  if  they  were  exercising  ordinary  care  m  using  or  taking 
care  of  it." 

Both  parties  moved  for  judgment  on  this  special  verdict, 
and  judgment  was  rendered  thereon  in  favor  of  the  plaintiff. 
The  learned  counsel  of  the  appellant  contends  that 
Effect  of  And.  ^j^^  last  abovc  Special  finding  of  the  jury  was  a  suf- 
ficient finding  that  the  plaintiff  was  guilty  of  a 
want  of  ordinary  care  that  contributed  to  his  injury,  in  not 
observing  the  defect  in  the  hook,  or  in  using  it  after  his  dis- 
covery of  the  defect,  or  that  such  is  the  legal  effect  of  this 
finding.  The  learned  counsel  of  the  respondent  contends 
that  this  finding  refers  only  to  the  defendant,  the  owner  of 
the  hook,  and  to  parties  that  used  it  for  the  defendant  before 
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it  was  delivered  to  the  plaintiff,  and  is  a  finding  of  the  de- 
fendant's negligence,    feut  the  language  is  too  broad  and 
comprehensive  for  such  a  restrictive  meaning.     It  may  em- 
brace the  defendant,  but  it  also  embraces  the  plaintiff  and  all 
persons  who  lised  the  hook.     It  is  impossible  to  construe  it 
otherwise.     "  Up  to  [or  at  the  time]  the  hook  was  delivered 
to  the  plaintiff,  there  was  a  defect  in  it  that  could  be  observed 
by  parties  that  used  it,  if  the}r  were  exercising  ordinary  care 
in  using  it,"  (or  while  using  it.)     The  defect,  at  that  time, 
was  such  and  had  been  such,  as  to  be  observable  to  the  plaint- 
iff, or  any  parties  that  used  it,  including  the  plaintiff,  it  he  or 
they  was  or  were  exercising  ordinary  care  in  or  while  using 
ijt.    The  legal  effect  is  inevitable  that  the  defect  was  such 
that  the  plaintiff  could  have  observed  it,  if  he  had  exercised 
ordinary  care  while  using  it.     If  he  had  observed  or  discov- 
ered the  defect,  he  was  tnen  negligent  in  continuing  to  use 
it    If  he  did  not  observe  it,  then  he  was  negligent  in  not  ob- 
serving it.     In  either  case,  he  was  not  exercising  ordinary 
care,  or  he  was  guilty  of  a  want  of  ordinary  care.     If  he  had 
exercised 'Ordinary  care,  he  would  not  have  been  injured  by 
that  defect.     He  would  have  avoided  it.     The  jury  in  this 
finding  found  certain  facts,  the  legal  conclusion  of  which  is 
that  the  plaintiff  was  guilty  of  a  want  of  ordinary  care  which 
contributed  to  the  injury.     This  precludes  his  recovery.    We 
are  satisfied  that  the  jury  so  understood  this  finding.     The 
court,  after  instructing  the  jury  on  the  matter  of  the  fourth 
finding,  as  relating  wholly  to  the  negligence  of  the  defend- 
ant,  they  are  instructed  in  relation  to  the  fifth  finding  as 
follows :  "  In  respect  to  the  fifth  question,  the  proof  on  the 
part  of  the  plaintiff  tends  to  prove  that  there  was  an  appear- 
ance of  a  flaw  in  the  iron,  at  the  place  where  the  hook  broke, 
that  should  have  been  probably  noticed  by  a  careful  obser- 
ver, before  the  iron  was  broken."     The  jury  must  have  un- 
derstood this  instruction  as  referring  to  the  negligence  of  the 
plaintiff  in  not  observing  the  defect.     All  the  instruction 
that  was  necessary  as  to  the  negligence  of  the  defendant  in 
not  observing  the  flaw  was  complete  and  fully  disposed  of  in 
the  matter  01  the  preceding  or  fourth  question.     There  was 
no  other  instruction,  except  the  above,  on  the  subject  of  the 
plaintiff's  negligence,  or  his  want  of  ordinary  care  in  not  ob- 
serving the  defect  which  would  preclude  his  recovery  in  the 
action,  and  there  was  no  finding  upon  that  subject,  except  in 
answer  to  the  said  fifth  question.     In  answer  to  the  seventh 
question,  the  jury  found  "  that  the  plaintiff,  or  his  assistant, 
was  not  guilty  ot  any  ordinary  neglect  in  the  use  of  the  hook, 
at  the  time  complained  of,  that  contributed  to  the  happening 
of  the  injury."     Thatfinding  was  restricted  to  the  proper  use 
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of  the  hook  by  the  plaintiff  and  his  assistant,  and  the  court 
so  instructed  the  jury,  as  follows:  "  If  from  a  fair  preponder- 
ance of  the  evidence  you  find  that,  while  the  plaintiff  and 
his  assistant  were  using  the  hook,  they  injured  or  weakened 
it  or  broke  it,  by  their  use  of  it,  and  that  the  final  breaking 
of  the  hook  was  occasioned  by  their  abuse  or  misuse  of  the 
hook,  you  will  say  '  Yes  *  to  this  question. 

The  testimony  oi  the  plaintiff  and  his  witnesses,  some  of 
which  is  above  stated,  sustained  this  fifth  finding  of  the  jury 

of  the  plaintiff's  negligence  in  not  observing  the 
J^^*j"^J.^"       flaw  or  crack  in  the   hook,  or,  if  observing  it,  in 

using  the  hook  or  in  taking  the  risk.  The  plaintiff 
assisted  in  changing  the  staging  two  or  three  times  a  day. 
The  hooks  were  taken  down  and  put  back  again.  The  plaint- 
iff never  examined  the  hooks  to  see  whetner  they  were  all 
right,  and  never  paid  any  attention  to  them,  except  using 
them.  He  had  them  in  his  hands  every  day,  and  lifted  them 
up  on  the  beams.  His  assistant,  Konrad,  was.  shown  the 
broken  hook  right  away  after  the  accident,  and  he  looked  at 
it  casually,  or  "  just  looked  at  it,  at  the  breaks,"  as  he  testi- 
fied. He  did  not  take  it  in  his  hand  or  examine  it.  It  was 
a  foot  or  two  from  him  when  he  looked  at  it.  He  saw  the 
flaw,  and  described  it,  and  its  exact  location  on  the  outside  of 
the  iron,  where  it  was  broken.  If  a  person  examined  it  be- 
fore it  was  broken,  the  flaw  would  show  on  the  outside  of 
the  iron.  It  would  indicate  itself,  by  looking  at  the  outside 
of  the  hook.  Daley,  another  witness  for  the  plaintiff  exam- 
ined the  hook,  but  did  not  make  a  careful  examination  of  it. 
He  said  at  the  time:  "  That  iron  has  a  flaw  in  it,  and  that 
hook  is  in  bad  condition  where  the  break  was."  In  one  cor- 
ner of  the  crook  there  was  a  crack  a  half  inch  in  size.  It 
would  show  on  the  outside.  The  defect  was  apparent  and 
observable,  and  could  be  easily  seen  by  any  one  looking  at 
the  crook,  even  from  some  diistance  away.  It  was  patent 
and  open  to  common  and  casual  observation.  The  plaintiff 
handled  the  hooks,  two  or  three  times  a  day,  for  three  weeks, 
and  never  looked  to  see  whether  they  were  all  right  or  not. 
The  danger  to  the  plaintiff  was  very  great  from  a  defective 
hook  in  such  a  place  and  use,  and  yet  he  never  looked  to  see 
whether  they  were  in  good  condition.  Looking  at  them  once 
would  have  saved  him  from  his  fall.  The  defect  was  obvious 
and  the  plaintiff  had  the  most  ample  means  of  knowing  it. 
The  law  presumes  that  he  did  know  it,  because  he  ought  to 
have  known  it.  In  such  cases  he  is  charged  with  knowledge. 
Whether  he  knew  it  or  npt  is  immaterial,  ii  he  was  ^ilt>;  of 
a  want  of  ordinary  care  in  not  knowing  it,  or  informing  him- 
self of  it. 
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The  principles  of  law  applicable  to  these  facts  have  been 
recently  recog^nized  by  this  court,  as  follows  :  In  Wedgwood 
V,  Chicago  &  N,  W.  R.  Co.,  41  Wis.  478,  it  was  held  j^Bti,,jrtti«fc 
that  where  the  defect  in  the  implement  or  ma-  ■  ®  «^ 
chinery  used  is  an  obvious  one,  knowledge  of  it  would  be 
presumed.  In  Kelly  v.  Abbot,  63  Wis.  307,  it  was  held  that, 
where  the  deceased  had  equal  or  superior  means  of  knowl- 
edge of  an  obvious  defect  in  the  machinery  which  caused 
his  death,  the  company  is  not  liable,  and  that  its  liability  in 
such  a  case  depends,  not  upon  its  absolute  duty  to  furnish 
safe  and  suitable  appliances,  but  upon  its  knowledge  of  the 
defect,  actual  or  presumed.  In  Ballou  v.  Chicago  &  N.  W. 
R.  Co.,  54  Wis.  257,  5  Am.  &  Eng.  R.  Cas.  480,  the  principle 
laid  down  in  Hayden  v.  SmithviUe  Manuf.  Co.,  29  Conn.  548, 
is  approved,  that  "  an  employe  cannot  recover  for  an  injury 
*  *  *  from  a  defect  in  the  machinery  *  *  *  unless 
the  employer  knew,  or  ought  to  have  known,  of  the  defect, 
and  the  employe  did  not  know  of  it,  or  had  not  equal  means 
of  knowledge  :"  citing  also,  to  the  same  principle.  Dorsey  v. 
Phillips  *&  C.  Construction  Co.,  42  Wis.  583;  Flanagan  v. 
Chicago  &  N.  W.  R.  Co.,  45  Wis.  98,  50  Wis.  462,  2  Am.  & 
Eng.  R.  Cas.  150 ;  Clark  v.  St.  Paul  &  S.  C.  R.  Co.,  28  AKnn. 
128,  2  Am.  &  Eng.  R.  Cas.  240 ;  Smith  v.  Potter,  46  Mich.  258, 
2  Am.  &  Eng.  R.  Cas.  140.  In  the  same  case  it  is  held,  by 
the  authority  of  a  great  many  cases  from  other  states,  whicn 
are  cited  approvingly,  that  an  "employe  who  has  knowledge 
of  the  defects  in  machinery  about  which  he  is  employed,  or 
who  might  know  them  by  the  exercise  of  reasonable  care, 
cannot  maintain  an  action  for  injuries  resulting  therefrom,  if 
he  continues  in  the  employment  without  objection."  In 
Behm  v.  Armour,  58  Wis.  i,  it  is  held  that  the  plaintiff,  in 
such  a  case,  ought  to  negative  any  knowledge  on  his  part, 
or  reasonable  means  of  knowledge,  of  the  defect.  See,  also, 
Naylor  v,  Chicago  &  N.  W.  R.  Co.,  53  Wis.  661,  5  Am.  & 
Eng.  R.  Cas.  460;  Hobbs  v.  Stauer,  62  Wis.  108,  and  many 
other  cases  cited  in  the  appellant's  brief. 

The  evidence  above  referred  to,  and  the  above  facts,  most 
clearly  bring  this  case  within  these  well-established  princi- 
ples of  law,  and  warranted  the  jury  in  finding  that, 
when  the  hook  was  delivered  to  the  plaintifCthere  AwamptioB 
was  a  defect  in  it  that  could  be  observed  by  parties  Knowledge, 
that  used  it,  if  they  were  exercising  ordinary  care 
in  using  it  or  taking  care  of  it.  As  said  before,  the  legal 
conclusion  is  that  the  plaintiff's  own  negligence  contributed 
to  his  injury.  The  jury  properly  found  the  defendant  negli- 
gent in  not  knowing  the  defect  from  inspection.  But  the 
law  presumes  that  the  defendant  did  know  of  such  an  obvious 
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defect  and  the  company  is  chargeable  with  knowledge  of  it^ 
or  with  negligence  in  not  knowing  it,  which  involves  the 
same  legal  liability.  And  precisely  so  of  the  plaintiflF,  with 
reasonable  means  of  knowledge  of  the  defect,  such  as  he  most 
undoubtedly  had.  The  defendant,  at  the  close  of  the  plaint- 
iff's testimony,  moved  the  court  to  grant  a  nonsuit,  which 
the  court  refused.  We  are  asked  to  decide  this  ruling  erro- 
neous. We  are  inclined  to  think  that  the  court  ought  to 
have  granted  the  motion.  But  we  will  not  hold  it  a  re- 
versible error,  because  the  case  was  fully  tried,  and  the 
jury  reached  a  similar  conclusion  in  their  fifth  finding  of  fact, 
although  the  court  rendered  judgment  for  the  plaintiff.  The 
motion  of  the  defendant  for  judgment  on  the  verdict  ought 
to  have  been  granted.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  direction  to  render 
judgment  for  the  defendant. 

Risks  Assumed  by  Using  Appliances  Apparent^  Defective. — See  note,  38 
Am.  &  Eng.  R.  Cas.  33 ;  Philadelphia  &  R.  R.  Co.  7/.  Hughes  (Pa.).  33  Id. 
348,  note  354;  Covejr  v.  Hannibal  &  St.  J.  R.  Co.  (Mo.),  28  Id.  382  ;  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Wagner  (Kan.),  21  Id.6y/ ;  Powers  t/.  New  York, 
L.  E.  &  W.  R.  Co.  (N.  Y.).  21  Id,  609,  note  612  ;  Sioux  City  &  P.  R.  Co.  v, 
Finlayson  (Neb.),  18  Id,  68  ;  East  Tennessee,  V.  &  G.  R.  Co.  v,  Duffield 
(Tenn.),  18  Id,  35,  note  42 ;  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Flynn 
(Mb.),  18  Id.  23,  note  35  ;  O'Rorke  v.  Union  Pac.  R.  Co.  (C.  C),  i^-Id,  19, 
note  22;  Kitteringham  v,  Sioux  City  &  P.  R,  Co.  (Iowa),  18  Id,  14,  note 
19;  Fraker  v.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.),  15  Id,  256;  McQueen  v. 
Central  Branch  U.  P.  R.  Co.  (Kan.),  iq  Id.  226  ;  Watson?/.  Houston  &  T. 
C.  R.  Co.  (Tex.),  II  Id.  213;  Houston  &  T.  C.  R.  Co.v.  Myers  (Tex.),8/</. 
114. 

Knowledge  of  Defect — Contributory  Negligence — Province  of  Jury.— The 
plaintiff,  an  employe  of  defendant,  was  engaged  in  turning  an  engine  upon 
a  turntable,  with  the  assistance  of  another  engine  upon  an  adjoining  track, 
a  stick  being  placed  between  them  which  was  held  by  the  plaintiff.  When 
the  pressure  w^as  applied,  the  engine  upon  the  table  slid  or  ran  off,  and  be- 
came fast  in  the  curb.  The  stick  broke,  and  plaintiff  was  injured  between 
the  engines  as  they  were  suddenly  brought  together.  The  evidence  tended 
to  show  that  the  turntable  was  in  bad  order,  and  unsuitable  for  the  use  re- 
quired, and  that  the  manner  of  operating  it  by  the  aid  of  another 
engine  was  authorized  by  the  defendant.  Held,  under  the  evidence 
in  the  case,  that  whether  the  defendant  was  guilty  of  negligence  in 
respect  to  the  condition  and  use  of  the  turntable,  and  whether  the 
plaintiff  was  chargeable  with  contributory  negligence,  were  questions 
properly  submitted  to  the  jury.  Held,  also,  upon  the  case  made  by 
the  evidence,  that  it  was  open  for  the  jury  to  find  that  the  plaintiff  did 
not  know  or  appreciate  the  risk  of  the  work  upon  which  he  was  engaged, 
and  that  in  the  exercise  of  reasonable  care  he  was  not  bound  to  understand 
or  appreciate  the  same.  McDonald  v,  Chicago,  St.  P.,  M.  &  O.  Ry.  Co., 
Minn.  Sup.  Ct.,  Oct.  2,  1889. 

Same — Use  of  Defective  Brake. — Plaintiff  sued  to  recover  damages  for 
the  death  of  a  brakeman  who  was  killed  through  defects  in  the  brake 
which  he  was  using.  The  defect  could  be  easily  seen  on  looking  at  the 
brake  or  attempting  to  handle  it.  but  it  did  not  appear  that  the  plaintiff 
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had  ever  seen  or  used  it  prior  to  the  accident.  He  had  only  two  or  three 
minutes  in  which  to  determine  whether  to  use  it,  and  at  the  time  he  was 
busily  .engaged  in  uncoupling  cars,  regulating  their  movement,  etc.  The 
evidence  did  not  show  directly  that  his  death  was  caused  by  the  defective 
brake,  but  it  appeared  from  the  testimony  of  one  witness  that  he  had  one 
arm  around  the  brake  lever,  and  was  pulling  on  the  brake  immediately  be- 
fore he  fell.  Other  witnesses  testified  to  seeing  him  standing  on  the  car 
near  the  brake  just  before.  Heldy  that  the  questions  whether  deceased 
knew  of  the  defect  in  the  brake  and  used  it  notwithstanding  his  knowledge, 
and  whether  his  death  was  caused  thereby,  were  for  the  jury.  Philadel- 
phia &  R.  R.  Co.  V.  Huber,  Pa.  Sup.  Ct.,  Oct.  7,  1889. 

Appliances  Furnished  by  Master — Use  of  Other  Defective  Appliances. — A 
workman  without  instructions,  made  a  ladder  for  the  purpose  of  ascending 
and  descending  from  the  roof  of  a  house,  out  of  defective  lumber.  He  ad- 
vised the  plaintiff  to  use  this  ladder  instead  of  one  furnished  by  the  em- 
ployer. Plaintiff  did  so  and  sustained  injuries  for  which  he  brought  an 
action.  Held,  that  under  this  state  of  facts  plaintiff  was  not  entitled  to 
recover,  and  that  a  non-suit  was  properly  granted.  Bolton  v.  Georgia 
Pac.  R.  Co.,  Ga.  Sup.  Ct.,  Nov.  11,  1889. 


Smith 
Winona  &  St.  Peter  R.  Co. 

(Minnesota  Supreme  Court y  November  22,  1889.) 

Master  and  Servant — Risks  of  Employment. — Rule  reaffirmed  that  a  ser- 
vant assumes,  not  only  the  risks  ordinarily  incident  to  his  occupation,  but 
also  such  extraordinary  risks  as  he  may  knowingly  and  voluntarily  en- 
counter. 

Same — Dangerous  Material  near  Track — Knowledge  of  Brakemant — A 
person  employed  as  a  brakeman  on  a  section  of  four  miles  of  railroad,  and 
notified  that  there  were  stone  piles  beside  the  road,  and  so  near  to  it  that 
a  person  on  the  side  of  a  car  passing  them  would  be  struck,  is  to  be  deemed 
to  have  assumed  the  risk  from  that  cause,  although  the  precise  location 
of  the  danger  was  not  stated  to  him. 

Appeal  from  District  Court,  Blue  Earth  County. 
P,  A.  Foster  and  Freeman  &  Pfau  for  appellant. 
Wilson  &  Bowers  for  respondent 

Dickinson,  J. — This  action  is  prosecuted  under  the  stat- 
ute to  recover  for  the  death  of  the  plaintiff's  intestate,  caused 
by  the  alleged  negligence  of  the  defendant.  The  plaintiff 
secured  a  verdict,  but  the  court  granted  a  new  trial,  assign- 
mg  as  one  of  the  reasons  therefor,  in  effect,  that  he  did  not 
consider  that  the  verdict  was  justified  by  the  evidence.  From 
that  order  this  appeal  was  taken. 

A  part  of  the  defendant's  line  of  railroad  consists  of  a 
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short  section,  extending  from  the  depot  in  the  city  of  Man- 
p^^^  kato,  northeasterly,  less  than  four  miles,  to  a  point 

on  the  main  line  called  *'  Mankato  Junction."  About 
one  mile  out  from  the  Mankato  depot,  on  this  short  section 
of  road,  is  a  switch,  and  a  spur  or  side  track  about  600  feet 
in  length.     This  side  track  is  in  the  vicinity  of  and  near  a 
stone  quarry,  called  "  Saulpaugh's  Quarry,'  as  appears  both 
from  the  pleadings  and  evidence,  and  was  used  principally  as 
a  track  wnere  cars  were  left  by  the  defendant  to  be  loaded 
with  stone  and  brick ;  and  from  thence  the  loaded  cars  were 
taken  out  by  the  defendant  for  transit  over  its  road.     The 
stone  quarry  itself  was  not  in  sight  from  this  switch,  it  being 
some  distance  away,  beyond  or  under  a  hill ;  but,  at  the  time 
of  the  accident,  over  some  two  acres  of  the  ground  near  the 
side  track  was  scattered  a  good  deal  of  stone,  taken  out  from 
the   quarries,  and  deposited  there.     There  were  also  two 
piles  of  stone,  which  had  been  taken  out  of  the  Saulpaugh 
quarry,  and  piled  on  either  side  of  the  side  track,  nearly  as 
high  as  a  box  car,  and  extending  some  30  or  40  feet  along  the 
track;  and  so  near  to  it  that  a  man  on  the  side  of  a  car  pass- 
ing the  stone  piles  would  be  brought  into  contact  withtnem. 
One  Brown  was  the  conductor  of  the  trains  that  run  back 
and  forth  between  Mankato  and  the  junction.    At  i  o'clock 
in  the  morning  of  the  day  of  the  accident,  Brown  employed 
the  deceased.  Smith,  who  had  resided  in  Mankato  for  about 
a  year,  to  work  as  a  brakeman,  in  the  night  service,  over  this 
short  section  of  road.    The  deceased  professed  to  have  been 
previously  engaged  in  like  service.   Smith  was  to  commence 
work  at  o  o'clock  in  the  evening  of  that  day.     Brown  testi- 
fied that  when  he  employed  Smith  he  warned  him  of  the 
"  bad  places  in  the  yard  and  stone  quarries ;    *     *    *    told 
him  about  the  elevator, — that  it  wouldn't  clear  him  on  the 
top  of  a  box  car;  and  I  told  him  to  look  out  for  the  chute  at 
the  stock  pen,  and  that  there  were  stone  piles  in  the  quarries 
that  wouldn't  clear  him,  at  the  Saulpaugh  and  at  the  Craig 
quarries."    Again,  as  Brown  testified,  when  Smith  came  to 
enter  upon  his  service,  at  6  o'clock  that  night,  he  went  with 
him  about  the  yard,  (depot  grounds,)  showing  him  the  dan- 
gerous places  there,  and  told  him  that  the  stone  piles  would 
not  clear  him,  and  that  he  should  not  go  on  the  side  of  a  car 
while  goine  past  them.     Upon  this  point  there  was  no  op- 
posing evidence.     We  see  no  reason  to  suppose  that  these 
piles  of  stone   were,  or  that  they  were  understood  to  be, 
merely  temporary  obstructions.      Smith,  entering  upon  his 
service  that  evenmg,  went  out  to  the  junction  witn  a  passen- 
ger train,  and  returned  to  Mankato.     The  same  crew  then 
went  out  with   a  train  of  freight  cars,  beyond  the  switch 
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track,  and,  on  the  way  back  to  Mankato  with  a  train  of 
freight  cars,  the  train  was  stopped,  before  reaching  the 
switch,  for  the  purpose  of  taking  a  car  loaded  with  brick 
from  the  side  track,  and  of  setting  an  empty  car  in  on  the 
same  track.  Brown  had  directed  Smith  to  go  to  the  rear  of 
the  train,  and  that  he  (Brown)  and  another  brakeman  (Erick- 
son)  would  get  out  the  car  of  brick  at  the  switch,  and  set  an 
empty  car  in  there.  The  engine  being  detached  from  the 
tram,  went  in  on  the  side  track  with  an  empty  car,  and 
coupled  on  the  car  loaded  with  brick.  As  the  engine  was 
going  out  with  these  two  cars  from  the  side  track  to  the  main 
track,  Smith,  without  being  directed  so  to  do,  came  across 
from  the  train  of  cars  standing  on  the  main  track,  and  was 
climbing  up  a  side  ladder  on  one  of  the  two  cars,  then  mov- 
ing about  tour  or  five  miles  an  hour,  when,  in  passing  one  of 
the  stone  piles,  he  was  swept  ofif,  and  instantly  killed.  This 
was  after  9  o'clock  at  night.  A  strong  case  of  negligence  on 
the  part  of  the  defendant  is  here  presented,  and  it  was  not 
for  msufficiency  of  proof  of  that  fact  that  a  new  trial  was  al- 
lowed. It  is  probable  that  the  insufficiency  of  the  evidence 
upon  which  the  granting  of  a  new  trial  was  based  was  with 
respect  to  the  point  as  to  whether  deceased  had  not  been  so 
warned  of  this  danger  when  he  was  employed  for  this  service 
that  he  must  be  deemed  to  have  voluntarily  assumed  the 
risk.  We-might  rest  our  decision  affirming  the  order  of  the 
court  below  upon  the  rule  laid  down  in  Hicks  v.  Stone,  13 
Minn.  434,  (Gil.  398,)  deciding,  as  we  do,  that  the  evidence 
does  not  so  clearly  and  palpably  support  the  verdict  that  the 
order  of  the  trial  court  should  be  reversed  ;  but,  in  view  of 
another  trial,  it  is  expedient  that  we  express  our  opinion 
somewhat  further  upon  this  feature  of  the  case. 

It  is  contended  on  the  part  of  the  plaintiff  that  the  notice 
of  the  danger  from  the  stone  piles  was  insufficient  to  cast 
upon  the  servant  the  extraordinary  risk  from  that 
cause,  for  the  reason  that  Brown  referred  to  the  J^*i^  ^^. 
stone  piles  as  being  at  Saulpaugh's  quarry,  when  pioye.  '  *"*' 
in  fact,  as  it  is  claimed,  they  were  not  at  the  quarry; 
and,  further,  because  even  the  location  of  the  quarry  was  not 
defined  by  Brown.  It  is  too  well  settled  by  the  decisions  of 
this  court,  in  accordance  with  the  law  as  it  has  been  gener- 
ally declared,  to  be  now  questioned,  that  in  general  a  servant 
assumes,  not  only  the  risks  ordinarily  incident  to  his  occupa- 
tion, but  such  extraordinary  risks  as  he  may  knowingly  and 
voluntarily  encounter.  Fleming  v.  St.  Paul  &  D.  R.  Co.,  27 
Minn,  iii ;  Hughes  v,  Winona  &  St.  P.  R.  Co., 27  Minn.  137; 
Clark  V.  St.  Paul  &  S.  C.  R.  Co.,  28  Minn.  128,  2  Am.  &  Eng. 
R.  Cas.  240 ;  Greene  v,  Minneapolis  &  St.  P.  R.  Co.,  3 1  Minn. 
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248,  15  Am.  &  Eng.  R.  Cas.  214;  Sherman  7/.  Chicago,  M.  & 
St.  P.  R.  Co.,  34  Minn.  259;  Cook  v.  St.  Paul,  M.  &  M.R. 
Co.,  34  Minn.  45  ;  Wilson  v.  Winona  &  St.  P.  R.-  Co.,  37  Minn. 
326,  31  Am.  &  Eng.  R.  Cas.  244.  See,  also,  note  and  cases 
cited,  77  Am.  Dec.  222. 

The  terms  in  which  we  have  stated  the  general  proposition 
suggest  the  distinction  which  has  been  recognized  as  to  those 
who,  from  infancy  or  from  other  causes,  may  be  incapable  of 
appreciating^  a  danger,  of  the  existence  of  which  they  may 
be  informed.  Nor  perhaps  is  it  to  be  asserted  without  qual- 
ification that,  if  a  servant  unexpectedly  encounters  an  extra- 
ordinary danger,  not  incident  to  his  service,  and  of  which  he 
had  not  been  apprised,  but  goes  on  with  the  discharge  of  his 
present  duty  in  the  face  of  such  danger,  that  he  does  so  at 
nis  peril ;  that  he  voluntarily  assumes  the  risk.  Cooley, 
Torts,  555.  But  no  such  exceptional  conditions  are  presented 
in  this  case.  If  the  testimony  of  Brown  is  to  be 
votieeofdu.  bglieved,  the  deceased  was  notified  at  the  time  of 
his  employment  of  the  very  danger  which  is  the 
ground  of  this  action.  It  is  not  clear  from  the  evidence  that 
Brown  informed  him  so  particularly  as  to  the  location  of 
these  stone  piles  that  the  deceased  must  be  deemed  to  have 
known  that  they  were  located  at  this  side  track.  It  does  not 
appear  that  the  deceased  knew  where  the  Saulpaugh  quarry 
was.  But  notice  of  the  precise  nature  of  this  aanger  was  in- 
volved in  the  warning  which,  according  to  Brown's  testi- 
mony, was  given  to  him.  If  such  notice  was  given,  he  niust 
have  understood  the  nature  and  extent  of  the  peril,  and  that 
this  danger  was  one  which  he  was  likely  to  encounter  as  a 
brakeman  on  this  line  of  less  than  four  miles  of  road.  Under 
such  circumstances  the  deceased,  even  though  he  was  not  in- 
formed as  to  the  precise  location  of  the  danger,  must  be  re- 
garded as  having  voluntarily  assumed  the  risk.  We  see  no 
way  to  avoid  this  conclusion  consistently  with  the  rule  of  law 
as  to  assumption  of  the  risk  of  the  known  dangers  of  the  ser- 
vice.    Order  affirmed. 

# 

Injuries  to  Employes— Erections  and  Obstructions  Adjoining  Track.— See 
Scanlon  v.  Boston  &  A.  R.  Co.  (Mass.),  38  Am.  &  Eng.  R.  Cas.  4^.  notes, 
5o»  175- 
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Johnson 

V. 

St.  Paul,  Minneapolis  &  Manitoba  R.  Co. 

{Minnesota  Supreme  Courts  February  27,  1890.) 

Master  and  Servant — Dangerous  Erections  Near  Track — Notice^— It  is  the 
duty  of  a  railway  company  to  place  its  structures  and  signal  posts  at  a  rea- 
sonably safe  distance  from  its  tracks  so  as  not  to  be  dangerous  to  brake- 
men  and  other  operatives  upon  the  trains,  or  to  warn  them  of  such  dangers, 
if  they  exist.  The  employes  are  not  presumed  to  assume  the  risk  of  such 
perils,  in  the  absence  of  notice. 

Same — Negligence  of  Employer — Contributory  Negligences — Plaintiff's  in- 
testate, who  had  been  employed  for  about  two  weeks  in  its  vard,  where 
were  numerous  tracks  and  constantly  moving  trains,  was  killecf  by  coming 
in  contact  with  a  signal  post  while  ascending  the  outside  ladder  of  a  box 
car.  The  post  was  four  feet  from  the  rail.  There  was  evidence  tending  to 
show  that  the  post  was  too  near  the  cars  to  be  practically  safe  for  opera- 
tives, unless  aware  of  the  danger.  Heldy  that  upon  the  evidence,  the  ques- 
tion of  defendant's  negligence  in  locating  and  maintaining  the  post  was  for 
the  jury  (Gilfillan,  C.  J.,  dissenting;)  and  also  that  the  court  was  not 
warranted  in  holding,  as  a  matter  of  law,  that  the  deceased  was  guilty  of 
contributory  negligence  in  not  observing  that  the  post  was  so  near  the  cars 
as  to  be  dangerous,  and  m  not  appreciatmg  and  avoiding  the  danger.  But 
the  evidence  is  held  not  so  clearly  to  preponderate  in  favor  of  the  verdict 
as  to  warrant  a  reversal  of  the  order  of  the  trial  court  granting  a  new  trial. 

Appeal  from  District  Court,  Ramsey  County. 
Richard  K.  Boney  for  appellant. 

Flandrau^  Squires  &  Cutcheon,  (M.  D.  Grover,  of  counsel,)  for 
respondent. 

Vanderburgh,  J. — The  general  propositions  of  law  appli- 
cable  to  this  case  are  that  a  railroad  company  is  bound  to 
place  signal  posts  or  other  structures  used  in  con- 
nection with  its  road,  or  the  operation  thereof,  at  a  f^'^^^*,"  ^ 
reasonably  safe  distance  from  the  track,  so  as  not  ■•'"''*  ™ 
to  be  dangerous  to  brakemen  or  other  employes  who  work  on 
its  trains ; .  but  if,  for  any  reason,  it  is  found  necessary  to  erect 
or  place  such  structures  so  close  as  to  be  hazardous  to  its  em- 
ployes, it  is  in  such  case  its  duty  to  warn  them  of  the  danger, 
so  that  they  may  understand  the  nature  of  the  risks  to  which 
they  are  to  be  subjected,  and  may  govern  themselves  accord- 
ingly ;  and,  in  the  absence  of  such  notice,  they  have  a  right 
to  assume  that  the  company  has  performed  its  duty  in  this  re- 
spect. They  are  presumedf  to  have  knowledge  of  the  ordinary 
perils  of  the  employment,  but  not  of  special  or  extra  hazards. 
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such  as  may  arise  from  the  unsafe  proximity  of  signal  posts, 
bridges,  etc.,  of  the  presence  of  which  they  have  not  been  in- 
formed, or  of  the  dangers  incident  to  which  thev  have  not 
learned.  If,  in  case  of  an  accident  to  an  employe,  t^c  master's 
failure  to  perform  his  duty  in  these  respects  is  clearly  estab- 
lished— that  is  to  say,  if  such  structures  are  obviously  so  near 
the  track  as  to  be  dangerous,  or  if,  on  the  other  hand,  they 
are  shown  to  be  so  far  removed  as  to  make  it  apparent  that 
employes  or  operatives  can  discharge  their  duties  in  the  ex- 
ercise of  ordinary  prudence,  with  reasonable  safety,  or  if  it  is 
clear  that  the  plaintiff  has  negligently  exposed  himself  to 
danger,  or  knew,  or  in  the  exercise  of  ordinary  prudence  ought 
to  have  known,  and  avoided  it — in  all  such  cases  the  question 
of  negligence,  or  the  exercise  of  reasonable  care  on  the  part 
of  either  or  both  parties,  will  be  for  the  court ;  otherwise  it 
will  be  for  the  jury.  These  propositions  are  so  generally  ac- 
cepted that  they  hardly  need  to  be  referred  to.  The  chief 
difficulty  lies  in  their  application  to  the  facts  of  particular 
cases. 

In  the  case  at  bar,  plaintiff's  intestate  was  employed  as  a 
switchman  in  defendant's  yard  at  St.  Paul,  near  the  Union 
depot,  where  there  is  a  great  number  of  tracks,  over 
^'**'-  which  numerous  traini  from  different  lines  enter 

and  depart  from  the  depot.  The  defendant  has  constructed, 
and  for  several  years  has  operated,  at  that  place,  a  system  of 
interlocking  switches,  worked  in  connection  with  semaphores 
or  signal  posts,  of  which  there  are  30  in  its  yard.  Tne  de- 
ceased, while  discharging  his  duty,  was  in  the  act  of  climbing 
up  or  down  the  side  ladder  of  a  box  car  on  a  moving  train, 
when  it  was  drawn  past  one  of  these  signal  posts,  which  struck 
his  body,  and  he  was  knocked  down  and  killed.  The  post  in 
question  was  8  inches  square,  and  situated  between  the  tracks, 
which  were  distant  from  each  other  14  feet  from  center  to 
centeV,  and  was  distant  4  feet  each  way  from  the  rails.  Al- 
lowing for  the  space  occupied  by  the  roof  and  ladder,  the  wit- 
nesses are  not  agreed  as  to  the  exact  distance  between  the  car 
and  the  post,  but  there  is  evidence  in  the  case  tending  to  prove 
that  it  was  too  close  to  moving  trains  to  be  safe  for  employes, 
unless  they  exercised  care  to  avoid  it  while  the  trains  were 
passing  by  it.  There  is  also  evidence  tending  to  prove  with 
reasonable  certainty  that  it  was  necessary  to  maintain  a  signal 
post  of  some  kind  at  or  near  that  point,  for  the  protection!  of 
moving  trains,  and  in  order  to  conduct  the  business  safely  and 
successfully.  The  location,  size,  proximity  of  the  post  to  the 
cars,  the  character  of  the  duties  of  the  deceased,  the  nature 
and  extent  of  defendant's  business,  are  also  shown  by  the  evi- 
dence ;  and,  from  all  the  circumstances  disclosed  by  it,  we 
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think  the  question  whether  the  defendant  used  reasonable  care 
and  diligence,  within  the  rule  stated  as  respects  the  safety  of 
its  employes,  was  for  the  jury. 

There  is  no  evidence  that  he  was  warned  or  notified  of  the 
peculiar  hazard  to  which  he  might  be  exposed  from  the  sit- 
uation of  the  signal  post.  But  he  had  been  em- 
ployed there  for  two  weeks  or  more,  and  had  occa-  d^ag^i****  *' 
sion  to  pass  by  it  many  times  a  day,  and  it  was  an 
object  so  prominent  and  so  essential  in  the  service  in  which 
he  was  engaged  that  his  attention  must  have  been  frequently^ 
drawn  to  it.  We  are  not  prepared  to  say,  however,  that  this 
is  conclusive  evidence  that  he  was  negligent,  or  that  he  knew, 
or  should  have  known,  if  he  used  ordinary  prudence,  the  danger 
of  such  an  accident.  His  labors  were  onerous,  his  duties 
were  necessarily  pressing  and  absorbing,  while  engaged  in  his 
employment ;  and,  while  he  must  have  known  of  the  existence 
and  location  of  this  post,  he  may  not  have  known  from  mere 
observation,  or  unless  his  attention  had  in  some  way  been 
specially  called  to  it,  (situated  as  it  was,  in  the  center,  between 
the  trades,)  that  it  was  near  enough  to  the  cars  to  be  dangerous, 
but  might  be  misled  unless  he  had  made  actual  measurement 
or  calculation.  It  may  be  observed,  also,  that  his  attention 
would  more  likely  be  called  to  the  movable  signal  extending 
out  from  the  post  than  to  the  post  itself.  In  the  absence  of 
anything  to  excite  special  apprehension  of  danger  from  such 
cause,  he  might  also  assume  tnat  the  defendant  had  exercised 
due  care  in  the  location  of  the  post.  Whalen  v,  Illinois  &  St. 
L.  R.  Co.,  16  111.  App.  323,  and  cases.  We  do  not,  therefore, 
consider  that  the  fact  that  he  had  worked  in  the  yard  for  the 
time  mentioned,  notwithstanding  he  was  bound  to  exercise 
care  and  diligence  commensurate  with  the  generally  danger- 
ous character  of  his  business,  was,  as  a  matter  of  law,  conclu- 
sive that  he  was  negligent,  nor  do  we  undertake  to  say  that 
he  was  not.  But  here  was  a  variety  of  facts  and  circumstances 
to  be  considered  and  weighed,  and  the  case  was  one  which, 
in  our  judgment,  was  properly  submitted  to  the  jury.  The 
trial  court  granted  the  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  not  justified  by  the  evidence.  Upon  the 
state  of  the  record  this  will  not  be  held  to  be  an  abuse  of  its 
discretion,  and,  in  conformity  with  the  well  established  prac- 
tice of  this  court  in  such  cases,  the  order  will  not  therefore 
be  reversed,  though  the  trial  court  went  further,  and  was  also 
of  the  opinion  that  the  deceased  was  shown  to  be  guilty  of 
contributory  negligence.     Order  affirmed. 

GlLFlLLAN,  C.  J. — I  concur  in  the  result,  but  dissent  from 
the  proposition  that  the  question  of  the  negligence  of  the  de- 
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ceased,  or  his  assumption  of  the  risks  of  the  business,  was  for 
the  jury. 


Gulf,  Colorado,  &  Santa  Fe  R.  Co. 

V. 

Redeker. 

{Tex€ts  Supreme  Court ^  December  3,  1889.) 

Matter  and  Servant— Employment  of  Minor  without  Parent's  Consent— 

When  one  knowingly  engages  a  minor  in  a  dangerous  employment  without 
the  father's  consent,  and  the  minor  is  injured  in  such  employment  he  is  re- 
sponsible to  the  father  for  any  consequent  loss  of  the  son's  services  to  him. 

Same — Consent  of  Mother. — Where  the  parents  of  a  minor  are  living  to- 
gether, the  consent  of  the  mother  is  not  sufficient  to  relieve  the  employer 
from  liability  for  the  loss ;  the  consent  of  the  father  must  be  obtained. 

Same — Consent  of  Father  to  Engage  in  Railroading — Employment  as  Brake* 
man. — Although  the  father  of  a  minor  had  given  him  a  general  permission 
to  follow  railroading  for  a  living,  and  had  consented  to  his  employment  by 
another  company  as  fireman,  the  right  of  the  father  to  recover  for  loss  of 
services  for  injuries  sustained  bv  his  son  while  employed  without  his  actual 
consent  as  a  brakeman,  is  not  thereby  affected. 

Same— Employer's  Knowledge  of  Minority— Notice  by  Parent. — If  the  em- 
ployer had  knowledge  of  the  minority,  it  was  his  duty  to  ascertain  whether 
the  infant  had  a  parent,  and  if  so,  to  obtain  the  consent  of  the  parent  before 
makine^  the  employment,  and  the  father  was  under  no  obligation,  even 
where  Tie  had  consented  that  his  son  should  follow  railroading  for  a  living 
and  that  he  might  undertake  work  as  a  brakeman,  to  notify  the  employer 
that  he  could  not  consent  to  his  employment  as  a  brakeman. 

Excessive  Damages — When  Remittitur  May  Be  Entered. — Where  the  law 
furnishes  fixed  rules  and  principles  to  regulate  the  measure  of  damages  by 
which  it  may  be  determined  in  now  much  the  verdict  is  excessive,  a  remits 
titur  of  the  excess  may  be  received  in  answer  to  a  motion  for  a  new  trial 
on  the  ground  of  excessive  damages.  Accordingly,  where  a  verdict  for  loss 
of  services  shows  the  elements  of  damage  and  the  rate  of  compensation 
therefor,  a  new  trial  will  not  be  granted  where  a  remittitur  is  made  of  the 
excess. 

Appeal  from  District  Court,  Tarrant  County.  Commis- 
sioner's decision. 

Shepard  &  Miller  for  appellant. 

Wm.  McLaury  and  Ball  &  McCart  for  appellee. 

Collard,  J. — This  action  was  brought  by  the  appellee, 
Louis  Redeker,  for  loss  of  services  of  his  minor  son,  j.  W. 
Redeker,  expenses,  etc.,  resulting  from  an  injury  received 
while  the  minor  was  engaged  as  an  employe  of  the  Gulf,  Col- 
orado &  Santa  Fe  Railway  Company,  on  a  construction  train, 
in  the  capacity  of  a  brakeman. 
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On  the  former  appeal  of  the  case,  the  court,  Mr.  Justice 
Gaines  delivering  the  opinion,  laid  down  the  following  prop- 
ositions of  law.  He  said :  "  There  can  be  no  ques- 
tion that  if  the  injury  was  the  result  of  negligence,  Empiojatent 
as  alleged  in  the  petition,  the  father  was  entitled  JJuMutlVor 
to  a  judgment  for  damages  for  loss  of  service  and  loMorMrvie*. 
incidental  expenses  accruing  from  the  injury. 
Houston,  etc.,  R.  Co.  v.  Miller,  49  Tex.  322.  We  are  also  of 
opinion  that  when  one  knowingly  engages  a  minor  in  a  dan- 
gerous employment,  without  the  fatner's  consent,  and  the 
minor  is  injured  in  such  employment,  he  is  responsible  to  the 
father  for  any  consequent  loss  of  the  son's  services  to  him. 
*  *  *  This  is  the  rule  when  the  minor  is  employed  by 
another  with  the  parent's  consent,  and,  without  sucn  consent, 
is  put  by  his  employer  at  a  more  dangerous  business,  and 
thereby  receives  an  injury,  *  *  *  and  we  see  no  reason 
why  one  less  stringent  should  be  applied  in  case  the  minor  is 
knowingly  engaged  in  a  perilous  occupation  in  the  first  in- 
stance, against  the  parent's  will."  67  Tex.  191.  The  case 
was  reversed  and  sent  back  for  another  trial  on  the  ground 
that  it  did  not  appear  from  the  testimony  that  defendant  knew 
that  the  son  was  a  minor,  or  that  it  ought  to  have  been  known 
from  his  appearance.  On  the  last  trial  this  evidence  was 
supplied  to  tnis  extent,  that  the  fact  was  made  known  to  the 
conductor  before  the  injury, — the  conductor  who  had  em- 
ployed  him,  under  whom  he  served,  and  who  had  authority 
to  employ  and  discharge  such  employes  of  the  company.  On 
this  appeal  other  questions  are  at  issue. 

It  was  shown  on  the  last  trial  that  the  father,  plaintiff,  was 
only  occasionally  at  home ;  was  employed  as  engineer  on  the 
same  road  running  between  his  home  at  Ft.  Worth 
and  Temple ;  came  into  Ft.  Worth  in  the  evening,  ^***** 

and  would  go  right  out  again,  laying  over  at  Temple ;  stopped 
in  Ft.  Worth  just  about  long  enough  to  go  home  ;  came  in 
sleepy,  and  would  lie  down.  Under  these  circumstances,  the 
father  being  absent,  young  Redeker,  by  his  mother's  permis- 
sion, left  home  to  get  a  position  on  a  railroad,  (had  been  idle 
about  six  weeks,)  having  been,  by  his  father's  consent,  pre- 
viously at  work  as  a  fireman  on  the  "  T.  P."  road,  both  par- 
ents having  consented  that  he  should  follow  railroading 
for  a  living  ;  went  to  Houston,  and  was  employed  by  defend- 
ant's agent  as  a  wiper  or  watchman,  and  was  in  a  few  days 
put  to  work  as  a  brakeman  on  a  construction  train.  While 
employed  as  a  watchman,  he  wrote  his  mother  of  the  fact, 
but  she  did  not  know  the  character  of  his  work  had  been 
changed.  His  father  did  not  consent  to  his  taking  employ- 
ment  with  defendant  at  all.     He  savs  he  did  not  know  where 
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he  was,  or  what  he  was  doine,  but  his  wife  testified  that  when 
"  he  came  home  and  found  John  had  gone  to  Houston,  into 
the  railway  service,  he  was  not  to  say  angry,  but  he  did  not 
like  it."  The  defendant  asked  the  court  to  charge  the  jury 
that,  if  the  son  went  away  from  home,  with  his  mother's  con- 
sent, to  enter  into  railway  service,  and  no  notice  was  given 
to  defendant  that  he  was  not  permitted  to  take  employment 
as  a  brakeman,  the  plaintiff  could  not  recover.  The  court 
refused  to  ^ive  the  charge,  and  in  the  general  charge  in- 
formed the  jury  that  the  father  s  consent  to  the  employment 
was  necessary.  The  court  also  told  the  jury  that,  if  he  en- 
tered upon  the  service  of  defendant  with  his  mother's  consent, 
and  his  father  was  informed  of  it,  and  of  the  character  of  ser- 
vice he  had  taken,  and  then  consented  to  or  acquiesced  in  it, 
the  verdict  should  be  for  defendant.  The  refusal  of  the  court 
to  give  the  requested  charge  is  assigned  as  error. 

Appellant  argues  that  the  mother's  consent  was  sufficient 
authority  for  defendant  to  employ  the  minor.     If  this  is  cor- 
rect, the  case  must  be  reversed,  because  the  court 
«o?h!r"w«-  ^^^^  the  right  to  recover  depend  on  the  father's 
aent.  conscnt  or  acquiescence.     We  cannot  agree  to  the 

legal  proposition  contended  for  by  appellant.  In 
case  the  husbana  abandon  the  wife,  and  the  necessities  of  the 
family  demand  it,  she  can  act  as  a  feme  sole  in  the  manage- 
ment and  disposition  or  sale  of  the  community  property. 
See  Wright  v.  Hays,  10  Tex.  135  ;  Cheek  v.  Bellows,  17  Tex. 
617;  FulTerton  v.  Doyle,  18  Tex.  12  ;  McAfee  v,  Robertson, 
41  Tex.  358;  Lodge  v,  Leverton,  42  Tex.  20;  Heidenheimer 
V.  Thomas,  63  Tex.  289.  These  authorities  are  cited  in  sup- 
port of  the  doctrine  contended  for  by  appellant  in  this  case ; 
but  an  examination  of  them  will  show  that  two  things  must 
concur  to  p;ive  the  wife  the  power  to  sell  the  community 
property  ;  (i)  There  must  be  an  abandonment  by  the  hus- 
band of  the  wife  of  a  permanent  character,  or  such  desertion 
or  protracted  absence  as  leaves  to  her  the  necessary  responsi- 
bility of  maintaining  the  family ;  and  (2)  the  necessity  must 
exist  to  require  the  exercise  of  the  power.  Under  the  facts 
of  this  case,  it  will  be  seen  at  once  that  this  principle  cannot 
be  invoked  to  authorize  Mrs.  Redeker  to  act  independently 
of  her  husband,  if  the  question  were  one  of  her  right  to  sell 
or  charge  community  property.  However,  we  do  see  from 
these  cases  that  there  are  circumstances  under  which  the 
wife  may,  from  necessity,  become  the  managing  head  of  the 
family,  and  may  so  act  without  the  concurrence  of  her  hus- 
band. The  husband  is  by  law  the  managing  head  of  the  fam- 
ily, except  in  extreme  cases.  At  common  law  he  has  the 
right  to  the  custody  of  the  children,  except  in  cases  of  mis- 
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conduct,  or  where  the  welfare  of  the  child  demands  that  such 
custody  be  taken  from  him  and  given  to  the  mother,  in  which 
case  the  courts  of  proper  jurisdiction  will  so  direct.  Schoul- 
er,  Dom.  Rel.  §§  246-248,  inclusive.  When  the  parents  live 
together,  the  father,  under  our  statute,  is  made  the  natural 
euardian  of  the  persons  of  the  minor  children ;  where  they 
do  not  live  together,  their  rights  are  equal.  Rev.  St.  arts. 
2494,  2495.  The  status  of  the  father  in  the  family  is  then  fixed 
beyond  controversy  by  our  statute.  As  natural  guardian  of 
the  children  he  has  the  right  to  their  custody  and  control. 
We  think  that  his  authority  and  dominion  are  exclusive,  at 
least  to  the  extent  that  in  general,  in  all  matters  of  such  im- 
portance  that  the  consent  01  the  parent  is  required  to  legalize 
or  justify  an  act  or  transaction  with  or  concerning  a  minor, 
ana  the  parents  are  living  together,  the  consent  of  the  father 
is  required,  and  the  consent  of  the  mother  will  not  suffice. 
There  are  no  facts  in  this  case  that  should  make  it  an  excep- 
tion to  the  rule.  The  parents  were  living  together.  The 
father  was  necessarily  absent  from  his  home  the  most  of  his 
time,  following  his  occupation  of  engineer,  but  stopping  at 
home  when  his  business  did  not  call  him  away.  We  do  not 
see  any  fact  in  the  case  that  would  change  his  ordinary  re- 
lations with  his  family,  or  affect  his  rights  and  privileges  with 
them.  Hence,  we  conclude  that  Mrs.  Redeker's  permission 
to  her  son,  if  it  had  been  full  and  complete,  that  he  could  take 
employment  with  defendant  as  a  brakeman  on  a  construction 
tram,  did  not  justify  defendant  in  making  the  contract,  or  in 
retaining  the  minor  in  such  employment,  after  information 
that  he  was  a  minor.  When  it  was  ascertained  that  he  was  a 
minor,  it  was  the  duty  of  defendant  to  obtain  the  father's  con- 
sent. Defendant's  agent,  who  employed  the  minor,  and  had 
authority  to  discharge  him,  knew  his  father  and  had  been  at 
his  house.  He  took  the  risk  for  his  company  when  he  re- 
tained the  son  in  his  employment  without  the  father*s  con- 
sent, after  notice  of  the  fact  of  minority. 

By  general  permission,  plaintiff  had  consented  that  his  son 
could  follow  railroading  for  a  living,  and  had  consented  to  his 
employment  on  another  road  as  fireman.     But  it 
was  in  proof  that  firing  was  not  as  dangerous  as  ^^^^^ 
braking,  and  that  braking  on  a  construction  train  J]^J"J^  *"/J^" 
was  more  dangerous  than  on  a  completed  road.    He  roMUny. 
had  the  right  to  direct  his  son  in  taking  employ- 
ment, and   to  select  the  kind  of  employment  he  should  take. 
He  had  done  so  in  the  instance  given.     The  general  permis- 
sion that  he  could  follow  railroading  for  a  livmg  did  not  de- 
prive the  father  of  specifying  how  and  where  he  should  work. 
Had  the  father  actually  consented  that  his  son  could    be  em- 
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ployed  by  defendant  as  a  wiper  or  watchman  or  fireman,  and 
witliout  his  consent  defendant  had  changed  the  employment 
to  be  the  more  hazardous  one  of  braking  on  a  construction 
train,  the  change  would  have  been  at  the  peril  of  the  com- 
panv. 

Plaintiff  was  not  required  to  give  defendant  notice  that  his 
son  was  not  permitted  to  serve  as  a  brakeman.  It  is  not 
shown  that  plaintiff  knew  he  was  in  defendant's 
faunueB-  crnploy,  and  if  he  did  it  was  not  his  duty  to  give 
»iox«r.  "  the  notice,  If  plaintiff  knew  of  the  employment  01 
his  son  as  a  brakeman,  and  acquiesced  m  it,  his  ac- 
quiescence would  be  equivalent  to  consent.  The  court  in- 
structed  the  jury  that  this  was  the  law,  and  that,  if  they  should 
find  such  acquiescence,  the  plaintiff  could  not  recover.  We 
think  this  was  all  that  was  required.  The  case  did  not  call 
for  a  charge  of  notice  to  defendant.  In  the  opinion  on  the 
former  appeal  of  this  case  the  court  said :  "  If  the  employer 
knew  of  tne  minority,  it  is  his  duty  to  ascertain  whether  the 
infant  have  a  parent,  or  be  an  apprentice,  and  if  so,  to  obtain 
the  consent  of  such  parent  or  the  master,  before  making  the 
employment/'  67  Tex.  192.  While  the  parent  may  consent 
by  acquiescence  no  notice  to  defendant  is  required.  If  de- 
fendant have  knowledge  of  the  facts,  defendant  must  obtain 
the  consent  of  the  parent. 

The  verdict  was  "  for  $3,032  damages,  and  $826  interest" 
Pending  the  motion  for  a  new  trial,  plaintiff  entered  a  remit- 
titur for  all  the  judgment  but  $2,100,  when  the  rao- 
ExeeiiiiT«        tion  for  new  trial  was  refused.     Defendant  claims 

■uutHrT**"  ^^^^  ^^^  court  erred  in  overruling  the  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  ex- 
cessive, and  that,  after  plaintiff  had  remitted,  he  was  entitled 
to  a  new  trial  because  he  was  entitled  to  a  verdict  of  a  jury 
as  to  the  amount  due,  and  the  effect  of  the  court's  action  in 
accepting  the  remittitur  of  the  excess  was  to  deprive  defend- 
ant of  a  trial  by  jury.  In  support  of  this  assignment  of  error 
*  we  are  cited  to  the  case  of  Gulf,  C.  &  S.  F.  R.  Co.  ik  Coon,  69 
Tex.  730.  That  was  a  suit  for  damages  for  injuries  to  the 
person,  and  it  required  the  intervention  of  a  jury  to  estimate 
the  damages,  which  were  left,  to  a  great  extent,  to  their 
sound  judgment  and  discretion.  It  was  held  that  the  law  in 
such  cases  furnished  no  measure  by  which  the  court  could 
determine  how  much  of  the  verdict  was  excessive.  In  Thomas 
V.  Womack,  13  Tex.  585,  the  correct  rule  is  given  as  follows: 
"  Where  the  law  recognizes  some  fixed  rules  and  principles 
to  regulate  the  measure  of  damages  by  which  it  may  be  de- 
termined in  how  much  the  verdict  is  excessive,  as  in  actions 
on   contracts,  and  for  torts  done  to  property,  the  value  of 
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which  may  be  ascertained  by  evidence,  a  remittitur  of  the 
excess  may  be  received  as  an  answer  to  a  motion  for  a  new 
trial  on  the  ground  of  excessive  damages."     Where  the  ver- 
dict of  a  jury  is  required  to  fix  the  amount  of  damages,  and 
thev  fix  them  at  an  excessive  amount,  neither  the  court   or 
counsel  can  tell  how  much  should  be  deducted   to  make  the 
verdict  a  proper  one,because  the  jury  alone  had  the  right  to 
fix  such  uncertain  damages.     In  this  case,  there  was  evidence 
showine  a  proper  account  between  the  parties,  the  principles 
of  which  are  fixed  b^  law.     It  was  proved  that  the  father  lost 
22  months*  wages  01  his  son,  and  that  these  wages  were  of  a 
certain  value — at  least  $60  per  month, — and  that  the  father 
got  from  his  son  before  he  was  hurt  $40  to  $50  per  month, — 
say  S40, — which  would  for  22  months  be  $880.     The  trip  to 
Houston   cost   the  parents  $29.     They  paid  out   for  him  at 
Houston  $49.     The  father  was  receiving  $75  to  $80  per  month 
at  the  time  of  the  injury,  which  he  lost  for  six  months,  while 
necessarily  waiting  on   his  son, — say  $75,  the   least  amount 
proved.    He  had  to  pay  out  at  least  $300  for  medicines  and 
medical  attention  after  his  son  was  removed  from  the  hospital 
to  Ft.  Worth.     His  mother  nursed  him  18  months,  and  it  was 
shown  that  a  nurse  would  have  cost  $2  per  day,  or  $60  per 
month,  $1,080  for  the  item  of  the  mother's  nursing,  of  which, 
if  one-half  only  be  allowed,  the   item  would  be  $540.     All  of 
these  items  of  expense,  loss  of  time,  and  outlay  were  necessary, 
and  would  not  have  occurred  but  for  the  injury.     So  we  see 
that  the  verdict  might  have  been  for  at  least  $2,248,  and  that 
the  evidence  furnishes  the  means  of  ascertaining  the  amount 
at  the  lowest  estimate.     The  remittitur  was   for  $148  more 
than  was  necessary.     Plaintiff  remitted  more  than  could  have 
been  demanded.     We  do  not  see  that  for  that  reason  the  ver- 
dict so  reduced  should  not  be  allowed  to  stand.     Our  conclu- 
sion is  that  the  court  did  not  err  in  refusing  a  new  trial  because 
the  verdict  was  excessive,  or  because  an  amount  of  it  was  re- 
mitted, since  the  evidence   is  conclusive   that  at  least   the 
amount  for  which  judgment  was  entered  was  clearly  author- 
ized  by  the   evidence.     We   conclude  the   judgment  of  the 
lower  "court  should  be  affirmed. 

Stayton,  C.  J. — Report  of  the  commission  of  appeals  ex- 
amined, their  opinion  adopted,  and  the  judgment  affirmed. 

Employment  of  Minors — Liability  for  Personal  Injuriesi — See  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Frawley  (Ind.),  28  Am.  &  Eng.  R.  Cas.  308 ;  Fort  Wayne, 
C.  &  L.  R.  Co.  V,  Byerle  (Ind.),  28  Id,  306 ;  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Adams  (Ind.),  23  Id.  408 ;  Youll  7/.  Sioux  City  &  P.  R.  Co.  (Iowa),  21  Id. 
589,  note  592;  Texas  &  P.  R.  Co.  2/.  Carlton  (Tex.),  15  Id.  350,  note  355 ; 
Pennsylvania  R.  Co.  v.  Long  (Ind.),  15  Id.  345 ;  Hamilton  v.  Galveston,  H. 
&  S.  A.  R.  Co.  (Tex.),  4  Id.  528. 
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Rhodes 
Georgia  Railroad  &  Banking  Co. 

{Georgia  Supreme  Courts  January  27,  1890.) 

Contributory  Negligence — Discretion  of  IM  in  or— Province  of  Jury.— Under 
the  provision  of  Ga.  Code,  §  4294,  that  "  a  person  shall  be  considered  of 
sound  mind  who  is  neither  an  idiot,  a  lunatic,  or  afflicted  by  insanity,  or 
who  hath  arrived  at  the  age  of  14  years,  or  l>efore  that  age,  if  such  person 
knew  the  distinction  between  good  and  evil,"  it  is  a  question  for  the  jury 
whether  a  boy  13  years  of  age  had  such  discretion  as  to  appreciate  the 
danger  in  which  he  placed  himself  while  assisting  at  the  request  of  the  de- 
fendant's servants,  in  moving  a  car,  and  whether  he  could  be  guilty  of  con- 
tributory negligence  in  so  doing. 

Fellow-Servants— Volunteer  and  Employes. — A  boy  13  years  of  ac^,  who 
at  the  request  of  a  railroad  employe  assists  in  moving  a  car  up)on  the  rail- 
road track,  is  not  a  fellow-servant  of  such  employe,  but  is  a  mere  volunteer. 

_  _  • 

Error  to  Superior  Court,  Morgan  County. 

Action  to  recover  damages  for  negligently  killirig  plaintiffs 
son.  The  court  sustained  a  demurrer  to  plaintiff^s  declara- 
tion, and  the  plaintiff  brings  error. 

Foster  &  Butler  for  plaintiff  in  error. 

/.  B,  Cumming  and  Billups  &  Musttn  for  defendant  in  error. 

Blandford,  J. — The  plaintiff  in  error  brought  his  action 
against  the  defendant  in  error  to  recover  damages  for  the 
homicide  of  his  son,  and  the  following  is,  in  sub- 
ofdMiIri!  stance,  the  declaration  filed  by  the  plaintiff:  On 
uo>.  "  the  8th  daj  of  October,  1887,  William  Rhodes,  the 
son  of  plamtiff,  13  years  old,  was  asked  by  one  An- 
drew Love,  an  employe  of  the  defendant,  to  assist  in  the 
movement,  by  hand,  of  a  loaded  car  of  defendant;  it  being 
the  business  of  said  Andrew  Love  to  move  cars  as  this  one 
was  being  moved.  This  car  was  being  shoved  by  hand  along 
the  side  track  of  the  defendant  at  its  depot  at  Madison.  In 
response  to  said  request,  the  said  William  Rhodes  joined  de- 
fendant's employes  and  other  persons,  who,  like  himself,  had 
been  asked  to  assist  at  the  rear  end  of  the  car.  He  endeavored 
to  help  push  it  along  the  side  track  in  the  desired  direction. 
There  not  being  sumcient  room  occupied  by  others  for  him 
to  get  to  the  car  so  as  to  make  his  efforts  effective,  "  an  agent 
and  employe,  seeing  this,  directed  him,  the  said  William,  to 
go  in  front  of  said  car,  where  there  was  no  other  person,  and 
to  lend  his  assistance  by  pulling."     *'In  obedience  to  said 
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direction  or  request,"  the  said  William  Rhodes  went  to  the 
front  of  the  car,  and,  seizing  a  round  of  the  ladder  attached 
thereto,  commenced  pulling.  Other  persons  were  behind  the 
car,  and  on  each  side,  pushing,  and  he  alone  in  front  pulling, 
and  entirely  out  of  sight  of  allthe  agents  and  employes  of  the 
defendant,  and  of  the  other  persons  engaged  in  moving  the 
car.  As  the  said  William  Rhodes  was  walkmg  backward,  and 
pulling  with  all  his  strengjth,  he  stumbled  over  a  stone  which 
was  lying  between  the  rails  of  said  side  track,  and  which  the 
employes  of  the  road  were  in  the  habit  of  using  for  the  pur- 
pose of "  scotching*'  cars  when  moved  as  this  was  being  moved. 
"  Being  quite  exhausted  by  his  exertion  in  pulling,  he  was 
unable  to  recover  himself,  and  those  behind  and  on  each  side, 
not  seeing  or  knowing  of  his  perilous  condition,  continuing 
to  shove  and  push  saidcar,"  he  was  run  over  and  killed.  The 
agents  and  employes  of  defendant  "  were  wanting  in  care  and 
diligence  in  asking  the  said  William  Rhodes,  a  youth  of  tender 
years,  to  assist  them  in  moving  said  car."  Also,  "  in  permit- 
ting him  to  assist  them."  Also,  "they  were  careless  and 
negligent  in  having  said  stone  between  the  rails  of  said  side 
track."  '  Also,  "  they  were  grossly  negligent  and  carelessly 
unmincjiui  and  indifferent  01  human  life  in  putting  a  youth  of 
such  tender  years  in  a  position  of  itself  so  dangerous,  which 
was,  in  this  instance,  greatly  enchanced  by  the  fact  that  he 
could  not  be  seen  by  others  engaged  in  moving  said  car ;  and 
there  was  no  agent,  employe,  or  other  person  engaged  in 
moving  or  superintending  tne  moving  of  said  car,  placed  by 
said  company  or  its  employes  in  front  of  said  car,  or  in  such 
position  as  to  keep  a  lookout  ahead  to  see  on  the  track,  and 
give  such  notice  or  warning  as  might  become  necessary  to 
prevent  accident  or  injury  to  any  one."  To  this  declaration 
the  defendant  demurred,  upon  tne  ground  that  the  same  was 
not  sufficient  in  law  to  authorize  a  recovery  by  the  plaintiff. 
This  demurrer  was  sustained  by  the  court,  and  the  plaintiff 
excepted,  and  brings  the  case  here  for  review. 

The  main  question  in  this  case  is  whether  one  who  is  alleged 
to  have  been  but  13  years  of  age  had  sufficient  discretion  as 
prima  facie  to  know  what  he  was  doing,  and  be  re- 
sponsible therefor.     It  may  be  laid  down  as  a  gen-    ;^{"o7*emV 
eral  rule  that  a  person  who  assumes  to  assist  the    pio7«. 
servant  of  another,  without  being  authorized  so  to 
do  bj  the  master,  and  while  thus  acting  becomes  injured,  has 
no  nght  of  action  against  the  master  for  his  injury,  upon  the 
ground  that  he  is  a  mere  volunteer.     But  where  one  who 
was  the  age  of  13  years  assumed  upon  his  part  to  assist  the 
servants  of  a  railroad  company  in  moving  a  loaded  car,  and 
while  thus  employed  was  injured  to  such  an  extent  that  he 
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died,  and  such  service  on  his  part  was  without  the  knowledsre 
or  consent  of  the  railroad  company,  and  without  any  authority 
from  the  company  so  to  act,  would  the  company,  under  such 
circumstances,  be  liable  for  an  injury  to  sucn  person?  If  the 
person  were  an  adult,  there  would  clearly  be  no  liability  on 
the  part  of  the  company.  But,  as  the  declaration  alleges  that 
the  person  thus  injured  was  of  the  tender  age  of  13  years, 
whether  the  company  would  be  liable  or  not  would  depend 
upon  the  amount  of  discretion  and  knowledge  which  such  in- 
fant had  at  the  time.  Our  Code,  §  4294,  declares  that  a  "  per- 
son shall  be  considered  of  sound  mind  who  is  neither  an  idiot, 
a  lunatic,  or  afflicted  by  insanity,  or  who  hath  arrived  at  the 
age  of  fourteen  years,  or  before  that  age,  if  such  person  knew 
the  distinction  between  good  and  evil."  Section  4295  declares 
that  "  an  infant  under  the  age  of  ten  years,  whose  tender  age 
renders  it  improbable  that  he  or  she  should  be  impressed 
with  a  proper  sense  of  moral  obligation,  or  be  possessed  of 
sufficient  capacity  deliberately  to  have  committed  the  offense, 
shall  not  be  considered  or  found  ffuilty  of  any  crime  or  mis- 
demeanor.* Our  Code  further  declares  a  person  under  the 
age  of  14  years  incompetent  to  make  a  will,  but,  if  of  that 
age,  he  is  competent  as  by  the  common  law.  An  infant  14 
years  of  age  may  act  as  an  executor  to  a  will,  if  the  testator 
so  direct.  It  is  msisted  by  counsel  for  the  defendant  in  error 
that  the  court  should  declare  as  a  matter  of  law  that  a  person 
13  years  of  age  had  sufficient  discretion  and  knowledge  to 
render  him  responsible  for  his  acts.  We  do  not  think  that 
the  court  is  authorized  so  to  declare ;  but,  in  view  of  our  Code, 
the  court  could  declare  that  an  infant  who  had  arrived  at  the 
age  of  14  years  prvna  facie  had  sufficient  capacity  and  knowl- 
edge of  right  and  wrong  to  make  him  responsible  for  his  con- 
duct and  acts;  that  an  infant  under  the  age  of  10  years  prima 
facie  did  not  have  such  discretion  and  capacity,  and  could  not 
be  charged  with  a  knowledge  of  right  and  wrong  so  as  to  make 
him  responsible  for  his  acts  or  conduct,  unless  it  was  clearly 
shown  he  had  such  capacity  and  discretion.  Between  the 
ages  of  10  and  14  years,  if  a  person  knew  the  distinction  be- 
tween good  and  evil  in  the  particular  instances,  he  would  be 
liable  for  his  acts  and  conduct.  But  in  a  case  like  the  present, 
where  the  infant  is  under  the  age  of  14,  before  he  could  be 
held  responsible  for  his  acts  and  conduct  it  would  have  to  be 
shown  by  proof  that  he  knew  the  distinction  between  good 
and  evil,  and  had  capacity  to  comprehend  the  danger,  and 
avoid  the  same.  The  court  cannot  of  itself  determine  these 
questions  so  as  to  fix  the  responsibility  upon  him  for  his  act 
They  would  be  for  determination  by  the  jury,  upon  the  proofs 
submitted  on  the  trial  of  the  case,  and  we  are  of  the  opinion 
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that  if  the  son  of  the  plaintiff  in  error  (who  had  not  arrived 
at  the  age  of  14  years)  knew,  or  had  sufficient  capacity  to 
know,  the  distinction  between  good  and  evil  in  the  particular 
instance,  and  to  protect  himself,  he  would  be  responsible  for 
his  own  conduct.  And,  if  this  should  turn  out  to  be  the  case, 
then,  if  the  plaintiff's  son  voluntarily,  at  the  request  of  de- 
fendant's servants,  assisted  said  servants  in  moving  the  car, 
and  while  thus  engaged  placed  himself  in  a  perilous  condition, 
in  consequence  of  which  he  was  killed,  there  could  be  no  re- 
covery. But,  if  he  did  not  have  sufficier^  capacity,  there 
might  be  a  recovery,  should  the  jury  believe  the  company 
was  negligent.  It  is  apparent  from  this  declaration  that  the 
plaintiff's  son,  who  was  killed,  was  but  a  mere  volunteer,  and 
what  he  did  was  voluntary  on  his  part,  and  without  knowl- 
edge or  consent  of  the  deiendant  in  error.  Therefore,  if  he 
did  have  sufficient  capacity,  his  father  conld  not  recover  for 
his  homicide.  This  will  depend  upon  the  facts  submitted  in 
proof  to  the  jury. 

We  think  what  we  have  said  on  the  subject  of  the  discre- 
tion of  the  son  is  fully  sustained  hy  the  case  of  Nagle  v,  Al- 
legheny Val.  R.  Co.,  88  Pa.  St.  35,  m  which  it  is  decided  that 
an  infant  of  the  age  of  14  years  is  presumed  to  have  suffi- 
cient capacity  to  be  sensible  of  danger,  and  have  power  to 
avoid  it,  and  that  this  presumption  will  stand  until  over- 
thrown by  clear  proof  01  the  absence  of  such  discretion  as  is 
usual  with  infants  of  that  age.  The  court  may  further  de- 
cide as  a  question  of  law  that  prima  facie  an  infant  under  the 
age  of  10  years  has  not  sufficient  capacity  to  be  sensible  of 
danger,  or  have  the  power  to  avoid  it,  and  this  presumption 
will  continue  until  overcome  by  proof  showing  the  contrary. 
Whether,  therefore,  in  the  present  case,  the  plaintiff's  son 
had  sufficient  capacity  to  be  sensible  of  danger,  and  to  have 
the  power  to  avoid  it,  is  a  question  for  the  jury ;  he  being  of 
that  age  at  which  our  Code  says  that,  if  he  knew  the  distinc- 
tion between  good  and  evil,  he  would  be  responsible,  other- 
wise he  would  not  be. 

The  plaintiff's  son  was  not  a  fellow-servant  with  the  ser- 
vants of  the  defendant  in  error.    To  be  the  servant  of  another, 
there  must  be  some  contract,  or  some  act  on  the 
part  of  the  master,  which  recognizes  the  person  as  *'«Mow-Mr. 
a  servant,  either  express  or  implied.     It  is  laid  down  ™p^~^^'""' 
as  a  general  rule  that  a  person  who  assists  the  ser- 
vant of  another  in  an  emergency  cannot  recover  from  the 
master  on  account  of  the  negligence  or  misconduct  of  the 
servant.    Such  servant  cannot,  by  his  officious  conduct,  im- 
pose a  greater  duty  on  the  master  than  that  which  the  latter 
owes  to  his  hired  servant  at  common  law,  and  it  is  immateri- 

41  A.  &  E.  R.  Gas.— 20 
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a!  whether  the  injury  occurred  while  assisting  the  servant 

fratuitously  or  at  the  request  of  the  latter.  See  Degg  v. 
lidland  R.  Co.,  i  Hurl  &  N.  773 ;  Osborne  v.  Knox  &  L.  R. 
Co.,  68  Me.  4^;  2  Thomp.  Neg.  1045.  In  Holmes  v.  North- 
Eastern  R.  Co.,  L.  R.  4  Exch.  254,  (affirmed  in  exchequer 
chamber,  L.  R.  6  Exch.  123,)  the  plaintiff  was  a  person  entitled 
to  the  delivery  of  a  wagon-load  of  coals  from  the  defendant, 
a  railway  company.  The  usual  mode  of  delivery  was  impos- 
sible on  account  of  the  crowded  state  of  the  station.  He  was 
hence  allowed  b^  the  company's  station  master  to  go  to  an- 
other place,  where  the  wagon  was  to  get  the  coals;  and  while 
so  doing  he  fell  through  a  hole,  owing  to  the  negligent  keep- 
ing of  the  company's  premises.  The  court  held  that  he  was 
engaged,  with  the  consent  of  the  company,  in  a  transaction 
of  mterest  to  both*  parties,  which  prevented  him  from  being 
there  as  a  volunteer,  and  entitled  him  to  have  the  company's 
premises  kept  in  a  reasonably  safe  condition,  and  he  was  al- 
lowed to  recover.  So,  also,  in  the  case  of  Wright  z\  London 
'&  N.  W.  R.  Co.,  I  Q.  B.  Div.  252.  In  this  case,  the  Case  of 
Holmes  was  cited  by  Lord  Coleridge,  C.  J.,  with  approval. 
The  case  referred  to  places  the  liability  of  the  companj'  upon 
the  ground  that  the  plaintiff  was  not  a  mere  volunteer,  but 
was  there  on  the  company's  premises  for  the  purpose  of  at- 
tending to  his  own  business,  which  was  likewise  connected 
with  the  business  of  the  company.  The  plaintiff  and  the  de- 
fendant seem  to  have  had  an  interest  in  common  in  the  busi- 
ness to  be  transacted.  But  in  the  present  case  there  was  no 
business  in  common  between  the  plaintiff's  son  and  the  de- 
fendant. He  was  not  there  even  as  a  licensee  by  the  com- 
pany.  The  cases  which  have  been  referred  to  do  not  sustain 
the  contention  of  the  plaintiff  in  error.  We  think,  however, 
that  the  court  erred  in  sustaining  the  demurrer  to  the  plaint- 
iff's declaration  for  the  reasons  we  have  already  stated,  and 
the  judgment  is  reversed. 

Minor  Employe — Exposure  to  Danger — Loading  Lumlier  Car. — For  two 

persons  of  competent  strength  to  load  an  open  flat-car  with  lumber  of  uni- 
form length,  breadth,  and  thickness,  by  piling  the  same  in  parallel  tiers  one 
after  another,  is  to  do  work  which  common  laborers  can  perform  without 
more  hazard  to  their  own  security  than  appertains  to  ordinary  manual 
labor.  It  requires  no  special  skill  or  antecedent  training,  and  therefbre  a 
youth  17  years  of  age,  who  engages  in  it  as  part  of  the  business  for  which 
he  was  employed  bv  the  railroad  company,  is  not  unduly  exposed  by  reason 
merely  of  being  left  uninstructed  in  the  mode  of  doing  the  work,  and  un- 
warned beforehand  of  any  danger  attending  it.  The  plaintiff  having  been 
injured  by  some  of  the  lumber  falling  upon  him,  ancl  there  being.no  evi- 

.  dence  that  the  doinc;  of  such  work  properly  was  dangerous,  or  that  he  did 
not  know  how  to  do  it  properly,  or  that  he  was  wanting  in  capacity  to 
know,  and  nothing  being  allegea  in  the  declaration  as  to  any  defect  in  the 
car  or  any  of  the  appliances,  the  court  was  correct  in  granting  a  nonsuit. 

^  Simst'.  East  &  West  R.  Co.  of  Ala.,  Ga.  Sup.  Ct.,  Dec.  16,  1889. 
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Same— Injuries—Use  of  Improper  Language  by  Counsel  in  Argument — 
Where  a  minor  who  was  employed  by  the  defendant  as  a  coal-heaver,  was 
injured  while  coupling  cars,  and  claims  that  he  was  placed  on  duty  as  a 
switchman,  a  position  for  which  he  was  incompetent,  the  plaintiff's  counsel 
should  not  be  allowed  in  his  closing  argument  to  say  that  it  is  contrary  to 
public  policy  for  indiscreet  minors  like  the  plaintiff,  who  had  no  means  of 
support  outside  of  his  labor,  to  be  employed  in  dangerous  positions,  and 
that  "  such  a  policy  is  calculated  to  increase  pauperism,  and  means  that 
you  and  I  and  the  countiy  have  them  to  support.  ^  Gulf  C.  &  S.  F.  R.  Co. 
V.  Jones,  Tex.  Sup.  Ct.,  Mar.  5,  1889. 

Employment  of  Inexperienced  Person  of  Full  Age. — Where  the  deceased  at 
the  time  of  the  accident  was  nearly  22  years  of  age,  and  it  did  not  appear 
that  he  was  not  physically  and  mentally  qualified  to  learn  and  perform  the 
duties  of  a  brakeman,  the  mere  fact  that  he  was  inexperienced  is  not  suffi- 
cient to  establish  negligence  in  employing  him.  Gorman  v.  Nfinneapolis 
A  St.  L.  R.  Co.,  Iowa  Sup.  Ct.,  Oct.  16,  1889. 


Carroll  v.  East  Tennessee,  Virginia  &  Georgia  Ry.  Co. 
East  Tennessee,  Virginia  &  Georgia  Ry.  Co.  v.  Carroll. 

{Georgia  Supreme  Courts  September  25,  1889.) 

Master  and  Servant— Contributory  Negligence — Failure  to  Keep  Engineer 
Awake — Instructions. — Where  the  want  of  care  and  diligence  imputed  to 
the  plaintiff,  who  was  a  fireman  upon  a  locomotive,  relates  to  hi»  failure 
to  keep  the  engineer  awake,  or  take  other  measures  for  his  own  safety,  and 
the  imputed  negligence  reaches  back  some  hours,  a  paragraph  of  the  court's 
charge  to  the  jury,  which  might  be  understood  by  them  as  restricting  the 
inquiry  to  a  much  shorter  period,  is  erroneous ;  and  for  the  court,  in  the 
same  paragraph,  to  specify  certain  conduct  of  the  fireman,  and  instruct 
upon  It  in  a  way  to  imply  that  the  same  would  not  be  negligence,  is  addi- 
tional error,  the  question  whether  such  conduct  would  or  would  not  be 
negligence  being  for  the  jury. 

Same — Duty  of  Fireman. — The  measure  of  risk  which  a  fireman  ought  to 
incur  by  remaining  upon  a  locomotive,  and  assisting  a  sleepinc;  engineer  to 
run  the  train,  is  that  only  which  his  duty  and  obligations  to  the  company, 
under  all  the  circumstances,  impose  upon  him.  If  he  subjects  himself  to 
any  greater  risk,  and  is  thereby  injured,  he  is  not  without  fault,  and  can- 
not recover. 

Same — Evidence — AdmlMlbilityof  Reports  to  General  Manager. — Reports 
to  the  general  manager  of  the  company  touching  the  facts,  circumstances, 
and  results  of  a  railway  accident,  and  who  was  to  blame  therefor,  made 
several  days  after  the  event,  by  the  superintendent  and  the  conductor,  sup- 
ported by  the  affidavit  of  the  latter  and  of  several  other  employes,  are  not 
admissible  in  evidence  to  affect  the  compan3r,  whether  such  rep)orts  were 
exacted  and  made  under  standing  rules  requiring  the  same,  or  under  spe- 
cial orders  for  the  particular  occasion ;  no  question  of  notice  to  the  com- 
pany being  involved  in  the  controversy. 
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Same — Relief  from  Dangerous  Position — Evidence. — It  being  in  question 
whether  a  fireman  could,  by  reporting  the  facts  of  his  situation  to  an 
official  of  the  company  by  telegraph,  have  obtained  relief  from  his  peril, 
evidence  is  admissible  to  show  that,  under  the  usage  and  practice  of  the 
company  in  like  or  analogous  circumstances,  relief  would  probably  have 
followed  in  a  sp)ecified  way,  and  by  the  use  of  specified  means. 

Same — Rules  of  Company. — An  employe  of  a  corporation,  though  obli- 
^ted  in  writing,  as  terms  of  his  employment,  to  "  study  the  rules  govern- 
ing employes,  carefully  keep  posted,  and  obey  orders,"  is  not  bound  by 
rules,  as  such,  of  which  he  is  ignorant,  and  which  have  never  been  promul- 
gated to  him  by  the  comjjany. 

Error  from  Superior  Court,  Bibb  County. 
Dessau  &  Bartell  for  plaintiff. 
Bacon  &  Rutherford  for  defendant. 

Bleckley,  C.  J.  i.  The  case  was  tried  at  the  November 
adjourned  term,  1887,  ^"d  the  motion  for  a  new  trial  was 
utM  ^'^^^^  during  the  same  term  ;  the  hearing  of  the 
***  *  '  motion  being  fixed  by  order  for  a  day  in  vacation, 
and  then  continued  to  the  following  May  term.  Other  con- 
tinuances took  place  during  the  May  term,  each  of  them  be- 
ing to  a  particular  day.  One  of  these  days  was  June  30th, 
on  which  no  action  was  taken  with  reference  to  the  motion. 
On  July  2d  the  motion  was  taken  up,  and  continued  to  a  sub- 
sequent day  in  the  same  month,  and  on  the  latter  to  a  still 
later  day,  when  it  came  up  for  a  hearing,  and  the  respondent 
moved  to  dismiss  it  because  no  continuance  from  the  30th  of 
June  to  the  2d  of  July  had  been  granted  or  entered.  The 
motion  to  dismiss  was  properly  overruled,  because,  after  the 
Ma)^  term  of  the  court  was  reached  by  duly  continuing  the 
motion  from  the  November  adjourned  term,  no  further  con- 
tinuance was  requisite  in  order  to  keep  the  matter  in  court 
so  long  as  the  May  term  lasted  ;  and  that  term,  as  we  under- 
stand the  record,  was  still  in  progress  when  the  motion  for  a 
new  trial  was  finally  taken  up  and  decided.  The  rule  as  to 
continuance  from  dfay  to  day  in  vacation  has  no  application 
to  what  transpires  in  term  time.  Once  in  court  the  motion 
remains  there  until  heard  or  otherwise  disposed  of.  Fixing 
a  time  for  the  hearing,  or  enteringf  continuances  from  day  to 
day,  is  no  disposition  of  it. 

2.  The  court  committed  no  error  in  granting  the  motion 
for  a  new  trial  on  the  fourteenth  and  seventeenth  grounds 
of  the  amended  motion.  The  most  vital  question 
contribntery  j^  i\^q  ^asc  was  One  of  fact,  to-wit,  whether  the 
gie«p?ng^  plaintiff  was  negligent  in  remaining  upon  the  en- 
9ine«r.  ginc,  and  exposing  himself  to  risk,  without  taking 

more  active  and  diligent  measures  to  keep  the  en- 
gineer awake,  or  urging  the  conductor  to  do  so,  or  telegraph- 
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ing  to  the  master  of  trains  or  some  other  officer  to  interpose. 
That  the  engineer  was  falling  asleep  at  his  post  was  known 
to  the  plaintiff,  who  was  his  fireman,  some  time  before  the 
collision  happened,  and  consequently  the  question  of  his  neg- 
ligence should  not  have  been  restricted  in  point  of  time  to 
the  moment  of  collision,  and  some  minutes  previous  thereto. 
The  charge  of  the  court  in  the  fourteenth  ground  of  the  mo- 
tion was  as  follows :  "  If  the  jury  should  believe,  from  the 
evidence  in  the  case,  that  the  tram  on  which  the  plaintiff  was 
as  fireman  was  approaching  another  train  on  the  same  track ; 
that  the  engineer  of  plaintin's  train  was  at  some  distance  from 
the  latter  train,  at  his  post  and  awake,  discharg^ing  his  duty  ; 
that  the  plaintiff  did  not  know  of  the  approaching  train  ;  and 
that  the  plaintiff,  having  finished  firing  his  engine,  took  his 
seat  on  tne  place  assigned  to  him,  and  then,  discovering  a 
train  ahead,  and  thatnis  engine  was  not  slacking,  and  that 
the  engineer  was  asleep, — then  I  charge  you  that  if  the  plaint- 
iff was  injured  by  a  collision  which  he  could  not  have  avoided 
by  the  exercise  of  all  reasonable  care  and  ordinary  diligence, 
in  the  causing  of  which  no  fault  was  committed  by  or  attri- 
butable to  him,  he  may  be  entitled  to  recover."  This  might 
have  been  understood  by  the  jury  as  virtually  throwing  out 
of  the  case  any  and  all  negligence  the  plaintiff  may  have  been 
chargeable  with  until  just  before  the  collision  took  place,  and 
was,  besides,  an  intimation  to  the  jury  that  the  conduct  of 
the  plaintiff,  if  as  described  in  the  charge,  would  not  amount 
to  negligence.  But  for  this  instruction,  the  jury  might  have 
thought,  in  view  of  what  had  already  transpired  within  the 
plaintif[*s  knowledge  showing  the  tendency  of  the  engineer 
to  go  to  sleep,  that  it  was  not  enough  for  the  plaintiff  to  see 
that  he  was  awake,  and  then  seat  himself  at  the  place  assigned 
to  him,  but  that  he  ought  to  have  continued  to  see  to  it  and 
assure  himself  that  the  engineer  kept  awake.  The  charge 
seems  obnoxious  to  both  objections  which  we  have  indicated, 
viz.,  a  too  narrow  restriction  in  point  of  time,  and  a  too  wide 
latitude  in  drawing  to  the  court  and  taking  from  the  jury  a 
decision  of  the  question  of  negligence. 

3.  The  request  of  counsel  tor  the  defendant  to  charge  the 
jury  as  set  out  in  the  seventeenth  ground  of  the  motion  for 
a  new  trial  was  as  follows :  "  If  vou  find  that  the 
said  Carroll  was  an  employe  of  ttie  defendant,  and  ABwmpUoaof 
that  he  subjected  himself  to  any  greater  danger  or  Jilauingon 
risk  than  his  duty  and  obligations  to  said  company  ngine. 
required,   and  that  by  reason  of  said  increased 
danger  or  risk  he  has  been  injured,  then  the  court  charges 
you  that  he  cannot  recover."     In  view  of  the  testimony  in 
the  record,  we  agree  with  the  court  in  thinking  that  this 
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charge  should  have  been  given  in  the  terms  requested,  and 
without  any  qualification.  If  the  plaintiff  took  any  improper 
risk,  it  was  by  remaining  upon  the  engine  without  doing 
more  than  he  did  in  seeing  that  the  engineer  kept  awake,  or 
without  appealing  to  the  conductor  or  reporting  by  tele- 
gragh,  as  it  was  contended  he  should  have  aonc.  If  he  was 
in  fault  in  either  of  these  respects,  he  was  negligent,  and,  if 
negligent,  he  could  not  recover.  The  court,  in  giving  the 
request  in  charge  to  the  jury,  qualified  it  by  adding,  after  the 
word  "  required,'*  the  phrase,  "by  any  rules,  which  rules 
had  been  communicated  to  him.'*  This  qualification  nar- 
rowed the  charge  to  a  violation  of  the  rules ;  whereas  the 
plaintiff's  duty  to  protect  himself  against  his  sleepy  engineer 
might  be  as  complete  and  obligatory  without  rules  on  the 
subject  as  with  them.  The  jury  might  have  thought  that,  if 
he  had  common  sense,  he  ought  not,  under  the  circumstances, 
to  have  remained  passively  upon  the  engine,  with  knowledge 
that  the  engineer  was  going  to  sleep  at  intervals  while  in 
charge  of  his  engine.  Due  care  in  keeping  the  engineer 
awake,  or,  if  that  could  not  be  done,  by  ceasing  to  aid  in 
running  the  train,  involved  not  only  the  safety  of  the  fireman, 
but  that  of  others,  and  also  the  preservation  of  the  company's 
property  from  wreck  and  destruction. 

4.  We  turn  now  to  the  cross  bill  of  exceptions,  in  adjudi- 
cating upon  which  we  find  that  the  court  should  have  granted 
a  new  trial  on  two  grounds,  to-wit,  the  second  and 
ETidenre-Ad-  third  of  the  ameuddd  motion.  By  a  standing  rule 
"port*t"g«a-  ^^  ^^^  company,  as  may  be  inferred,  reports  by  its 
«rai  muaffer.  oflficers  ano  employes  were  to  be  made  to  itoi  the 
facts  and  circumstances  attending  accidents.  This 
accident  occured  on  the  8th  of  February,  and  on  the  i8th  of 
that  month  the  superintendent  prepared  a  report  to  the  gen- 
eral manager  on  the  subject.  On  the  following  day,  the 
19th,  a  report  by  the  conductor,  supported  by  his  affidavit 
and  that  of  several  others,  embracing  engineer,  fireman,  flag- 
man, brakeman,  and  another  conductor,  the  plaintiff  himself 
being  one  of  the  affiants,  was  made,  and,  as  we  infer,  was 
transmitted  through  the  superintendent,  and,  along  with  his 
report,  to  the  general  manager.  The  report  of  the  conductor 
cast  the  whole  blame  on  the  engineer,  treating  all  the  rest  of 
the  crew  as  faultless.  These  documents  were  admitted  in 
evidence  on  behalf  of  the  plaintiff,  over  the  defendant's  ob- 
jection. Having  had  their  origin  many  days  after  the  hap- 
pening of  the  events  to  which  the/y  related,  they  were  no 
part  of  the  res  gesicB  of  the  cause  01  action  on  trial,  but  were 
mere  narrative  touching  past  occurrences.  Consequently 
they  do  not  fall  within  the  principle  of  the  case  cited  from  66 
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Mich.  390,  31  Am.  &  Eng.  R.  Cas.  399;  Keyser  v.  Chicago 
&  G.  T.  R.  Co.,  decided  by  the  supreme  court  of  Michigan 
in  June,  1887.  Mechem,  Ag.  §§714,  715  ;  Code,  §  2206.  Nor 
is  Carlton  v.  Western  &  A.  K.  Co.,  81  Ga.  531,  (October  term, 
1888),  a  decision  upon  the  question  of  their  admissibility.  As 
far  as  that  case  goes  is  to  suggest  that  they  were  not  confiden- 
tial communications,  but,  reauy,  even  that  question  was  not  in- 
volved so  as  to  render  a  decision  of  it  necessary.  Upon 
principle,  we  think  it  clear  that  these  reports  were  inadmissi- 
ble; and  several  authorities  which  we  deem  sound  are  to 
that  efifect.  In  Langhornz'.  Allnutt,  4  Taunt.  511,  it  was  held 
that  letters  of  an  agent  to  a  principal,  in  which  he  is  render- 
ing him  an  account  of  the  transactions  he  has  performed  for 
him,  are  not  admissible  in  evidence  against  the  principal.  A 
like  ruling  was  made  in  Reyner  v,  rearson.  Id,  662.  See, 
also,  Kahlz/.  Jansen, /rf.  565.  "An  official  statement  or  re- 
port received  by  the  corporation  or  board  from  one  acting 
as  officer,  and  accepted  and  adopted  by  them,  is  competent 
evidence  against  the  corporation,  and  those  bound  by  its  acts, 
without  further  proof  ot  the  appointment  of  the  officer ;  but 
a  report  to  a  corporation  or  board  is  not  made  admissible  in 
evidence  against  it  by  the  mere  fact  that  it  was  received  and 
*  accepted  '  by  it,  Except  for  the  purpose  of  charging  it  with 
notice  of  the  contents.  *  Abb.  Tr.  Ev.  p.  51,  §  62.  **  An  ad- 
mission by  a  corporation  of  a  fact  or  liability,  duly  and  prop- 
erly made,  is,  of  course,  evidence  against  it ;  but  a  municipal 
corporation,  by  accepting,  that  is,  by  receiving,  the  report 
of  a  committee  of  inquiry,  does  not  admit  the  truth  of  the 
facts  stated  therein;  and  such  a  report,  though  accepted  by 
the  vote  of  the  corporation,  is  not  admissible  in  evidence 
against  it."    i  Dill.  Mun.  Corp.  (3d  Ed.)  §  305,  (earlier  editions, 

§  242.) 

The  case  of  Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S. 
545,  27  Am.  &  Eng.  R.  Cas.  291,  was  cited  and  relied  on  in 
behalf  of  the  plaintiff.  The  opinion  was  delivered  by  Mr. 
Justice  Gray,  who  devotes  but  a  single  sentence  to  the  ques- 
tion, merely  saying :  "  The  reports  made  by  the  superin- 
tendent to  the  board  of  directors  in  the  course  of  his  official 
duty  were  competent  evidence,  as  against  the  corporation, 
of  tne  condition  of  the  road."  Looking  to  the  statement  of 
facts  prefixed  to  that  opinion,  we  find  it  represented  that 
"the  plaintiff  offered  in  evidence  two  printed  reports  made 
by  the  superintendent  of  the  road  to  tne  board  of  directors, 
— one  in  1877,  which  stated  that,  in  the  portion  of  the  road 
where  the  heaviest  traffic  was  done,  there  were  about  35 
miles  of  iron  that  had  been  run  over  for  more  than  25  years, 
and  required  the  closest  attention  to  prevent  accidents ;  and 
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the  Other,  made  in  1880,  stated  that  there  were  25  miles  of 
track  made  of  iron  42  years  in  service,  and  now  almost  en- 
tirely worn  out.  The  defendant  objected  to  the  admission 
of  these  reports  because  they  were  not  sworn  to  under  ex- 
amination in  court :  because  they  had  no  reference  to  the 
place  of  the  accident,  but  only  to  the  general  condition  of 
the  rails ;  because  they  could  not  bind  the  defendant  as  ad- 
missions ;  and  because  the  information  of  the  superintendent 
as  to  the  condition  of  the  road  was  derived,  in  part,  from  the 
reports  of  subordinates.  But  the  court  overruled  the  ob- 
jections, and  admitted  the  reports  in  evidence.*'  According 
to  this  statement,  the  reports  were  printed,  and  in  all  proba- 
bility had  been  promulgated  by  the  company  as  official  doc- 
uments adopted  by  and  proceeding  from  it.  If  so,  this  would 
make  them  utterances  of,  and  therefore  admissions  by,  the 
company.  Moreover,  had  they  not  been  printed  and  pro- 
mulgated, they  would  have  tended  to  show  that  the  com- 
pany had  notice  of  the  condition  of  its  road  previously  to  the 
occurrence  of  the  injurv  in  controversy,  and  would  have  been 
admissible  to  charge  tne  company  with  such  notice,  under 
the  rule  as  above  quoted  from  Abbott.  The  reports  now  in 
question  do  not  relate  to  the  condition  of  the  road,  and  have 
no  bearing  upon  any  question  of  notice  to  the  company  of 
any  fact  whatsoever  prior  to  the  injury  ;  their  contents  con- 
sisting wholly  of  historical  matter  touching  past  conduct,  and 
its  consequences.  So  far  as  appears,  the  truth  of  the  reports 
was  never  in  any  way  passed  upon,  adopted,  or  affirmed  by 
the  corporation  ;  nor  were  the  documents  printed,  issued,  or 
circulated  by  it  as  true. '  It  surely  cannot  be  sound  law  to 
hold  that  by  collecting  information,  whether  under  general 
rules  or  special  orders,  and.  whether  from  its  own  officers, 
agents,  and  employes,  or  others,  a  corporation  acquires  and 
takes  such  information  at  the  peril  of  having  it  treated  as  its 
own  admissions,  should  litigation  subsequently  arise  touching 
the  subject-matter.  As  well  might  it  be  considered  that  any 
and  every  suitor  who  sends  out  agents  to  discover  witnesses 
and  collect  facts  touching  his  rights  or  duties  regarding  a 
pending  or  prospective  lawsuit  is  to  be  met  at  the  trial  with 
the  communications  made  by  or  to  such  agents  as  admissions 
made  by  himself.  Can  it  be  possible  that  a  collector  of  his- 
torical materials  is  to  be  held  responsible  for  the  truth  or  ac- 
curacy of  them,  without  himself  having  indorsed  or  promul- 
gated them  as  true  ? 

The  case  of  Krogg  r.  Atlanta  &  W.  P.  R.  Co.,  yy  Ga.  202, 
was  also  cited  and  relied  upon.  The  evidence  held  compe- 
tent in  that  case  consisted  of  declarations  made  by  the  gen- 
eral manager,  some  of  them  relating  to  the  condition  of  the 
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track,  and  some  to  the  cause  of  the  accident,  which  he  at- 
tributed to  too  much  elevation  of  the  superstructure  on  one 
of  the  curves  of  the  road.  It  would  seem  that  the  admissi- 
bility of  this  evidence  was  put  by  the  court  partly  on  the 
ground  that  the  general  manager  represented  the  corpora- 
tion in  making  the  statements,  (which,  by  the  way,  were  not 
made  as  reports  to  the  company,  or  any  superior  officer,  but 
as  mere  oral  declarations),  partly  upon  the  ground  that  they 
were  embraced  in  the  res  gesta,  and  partly  upon  the  ground 
that  they  showed  his  knowlede^e,  and  therefore  the  knowl- 
edge of  the  corporation,  as  to  tne  improper  construction  and 
condition  of  the  road  before  the  accident.  We  need  not  com- 
ment upon  this  case  further  than  to  observe  that  its  facts  are 
so  different  from  those  of  the  case  in  hand  that  the  one  can- 
not be  a  precedent  for  the  other.  An  officer  so  high  in  pow- 
er and  position,  and  so  comprehensive  in  his  duties,  as  is  the 
general  manager  of  a  railroad,  might  possibly  be  competent 
to  affect  the  company  by  his  admissions  or  declarations  when 
like  admissions  or  declarations  proceeding  from  subordinate 
officers  or  agents,  or  from  mere  servants  and  employes,  of 
the  company,  would  be  attended  with  no  such  admissible 
quality.  Certainly,  this  distinction  could  well  be  drawn 
where  the  declarations  of  subordinates,  etc.,  were  made  to 
the  company  some  time  after  the  transaction  to- which  they 
relate,  and  were  elicited  for  the  sole  purpose  of  its  own  in- 
formation, and  for  use  in  guiding  its  own  conduct. 

5.  We  see  no  substantial  objection  to  the  question  pro- 
pounded to  the  witness  Gallagher,  as  set  out  in  the  sixth 
ground  of  the  amended  motion,  the  object   being 

to  show  what  according  to  the  usage  and  practice  ^^^^^^^^ 
of  the  company,  would  have  been  the  result  had  puny, 
the  plaintiff  reported  by  telegraph  to  the  train  dis- 
patcher that  the  engineer  was  falling  asleep  at  intervals  while 
on  his  engine.  In  order  for  the  jury  to  determine  whether 
such  a  report  would  have  been  available  to  terminate  or 
lessen  the  plaintiff's  dagger,  it  would  be  necessary  for  them 
to  know  what  action  would  probably  have  been  taken  upon 
such  a  report.  Perhaps  the  question  to  the  witness  could 
have  been  better  shaped  ;  but,  on  the  whole,  we  think  the 
court  erred  in  not  allowing  the  witness  to  answer  it. 

6.  As  there  has  to  be  another  trial,  we  forbear  to  express 
any  opinion  on  the  correctness  of  the  verdict ;  and,  as  to  the 
grounds  of  the  motion  not  alread)^  discussed,  we  ^^xt%  of  fom- 
merely  say  that  we  have  discovered  in  most  of  them  pany-Knowi- 
no  error  whatsoever,  and  in  none  of  them  anything  e^iffeo'com. 
sufficieptly  material  to  require  correction.     Sever-  "^"^* 

al  of  the  grounds  involve,  directly  or  indirectly,  the  question 
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of  duty,  on  the  part  of  the  plaintiff,  to  inform  himself  of  the 
rules  of  the  company,  and  abide  by  theni,  whether  they  had 
been  communicated  to  him  or  not.  We  agree  with  the  trial 
judge  that  the  undertaking  of  the  plaintin  in  his  written  ap- 
plication to  the  company  for  employment,  to  "  study  the  rules 
governing  employes,  carefully  keep  posted  and  obey  them,** 
did  not  extena  to  any  unknown  rules  not  propiulgated  to  him 
by  the  company.  Brunswick  &  W.  R.  Co.  v.  Clem,  80  Ga. 
540,  541,  fiftn  head  of  the  opinion.  The  rules  of  a  railway 
company  stand  to  its  emploves  as  laws  for  the  regulation  of 
their  conduct,  and  all  such  faws  ought  to  be  promulgated  in 
some  reasonable,  practical  way.  If  they  are  written  or 
printed,  each  employe  should  either  be  furnfshed  with  a  copy, 
or  informed  where  to  applv  for  it,  or,  at  least,  where  he  might 
call  and  read  the  rules,  or  fiear  them  read.  Of  course,  actual 
knowledge  otherwise  acquired  would  suffice ;  but  it  is  clear 
to  us  that  an  employe  is  bound  by  no  rule  of  his  company 
which  has  neither  been  communicated  to  him  by  it,  nor 
brought  to  his  knowledge  otherwise.  Judgment  in  the  main 
case  affirmed  ;  on  the  cross-bill  of  exceptions  reversed. 

Evidence — Admissibility  of  Report  of  Accidentt — See  North  Hudson  R.  Co. 
v.  May  (N.  J.),  27  Am.  &  Eng.  R.  Cas.  151. 

Evidence — Connpetency — Incompetency  of  Engineer — Record  of  Accidents. 
— When  an  employe  sues  a  railroad  company  for  mjuries  alleged  to  have 
been  caused  by  the  negligence  and  incompetency  of  the  engineer  in  charge 
of  the  train,  he  may  introduce  in  evidence,  for  the  purpose  of  proving  the 
carelessness  and  incompetency  of  the  engineer  and  the  defendant's  knowl- 
edge thereof,  a  book  kept  by  the  defendant's  agent,  containing  an  account 
of  accidents  on  the  road,  showing  that  the  engineer  had  been  suspended 
for  allowing  a  non-employe  and  an  incompetent  person  to  run  his  engine, 
during  which  time  an  accident  occurred.  O'Hare  v.  Chicago  &  A.  R.  Co., 
95  Mo.  662. 

Rules — Neglect  to  Observe  Requirements. — Displaying  Signals. — Where 
the  rules  of  the  company  imposed  upon  the  deceased  the  duty  to  display  a 
signal  when  at  work  under  a  car,  the  fact  that  this  duty  applied  to  another 
person  as  well  who  also  failed  to  observe  its  requirements  does  not  excuse 
the  neglect  of  the  deceased.  Central  R,  &  B.  Co.  v.  Kitchens,  Ga.  Sup. 
Ct.,  May  22,  1889. 

Same — Ringing  of  Engine  Bell — Parol  Proof. — In  an  action  by  a  switch- 
man to  recover  damages  sustained  through  being  run  over  in  the  defend- 
ant's yard,  parol  proof  that  the  defendant's  rules  required  the  engine  bell  to 
be  rung,  is  propjerly  received  when  it  does  not  appear  that  there  is  a  better 
kind  of  proof  of  such  regulation.  Independently  of  rules  prescribed  by  the 
company,  the  law  would  imply  a  duty  to  give  a  signal  of  the  movement  of 
an  engine  under  the  circumstances,  bobieski  v.  St.  Paul  &  D.  R.  Co.,  Minn. 
Sup.  Ct.,  July  2,  1889. 

Same — Parol  Proof  of  Rule  Attached  to  Applications  for  Employment. — 
Where  a  rule  of  the  company  was  printed  on  applications  for  employments 
and  was  required  to  be  signed  by  applicants  obtaining  positions,  and  was 
supposed  to  be  known  to  them,  evidence  of  the 'existence  of  the  rule  can- 
not be  admitted  except  by  producing  the  writing  itself,  or  accounting  for 
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its  absence,  and  showing  that  the  deceased  had  signed  it  and  knew  of  its 
existence.     Missouri  Pac.  R.  Co.  v.  Lamothe,  Tex.  Sup.  Ct.,  Feb.  14,  1890. 

Same^— Admissibility  of  Book  Containing  Rules. — Where  the  evidence  is 
su.Ticient  to  show  that  the  rule  book  offered,  contains  the  rules  of  the 
company  in  force  when  the  employe  was  injured,  the  book  is  admissible, 
without  first  proving  that  the  employe  had  knowledge  of  the  rules  which 
it  contained.  His  knowledge  was  matter  for  either  prior  or  subsequent 
proof.     Parker  v,  Georgia  Pac.  Ry.  Co.,  Ga.  Sup.  Ct.,  Oct.  28,  1889. 

Same — Duty  of  Company  to  Prescribe  Rules^lnstructions. — Where  the 
complaint  contained  no  allegation  that  a  railroad  company  had  neglected 
to  prescribe  suiCable  rules  and  regulations  forjthe  government  and  manage- 
ment of  its  trains,  employes,  and  business,  it  was  error  in  the  court  to 
charge  the  jury  in  relation  to  such  duty.  Woodward  v.  Oregon  Ry.  &  Nav. 
Co..  Or.  Sup.  Ct,  Jan.  6,  1890. 

Same — Applicability— Displaying  Signal — Car-Repairer. — Plaintiff,  a  car 
repairer,  was  injured  by  an  engine  backing  against  a  movmg  car  under 
which  he  was  at  work  in  the  company's  repair  yard.  The  rules  of  the  com- 
pany required  that  car  repairers  should  protect  themselves  by  placing  a  blue 
signal  on  the  draw-head,  platform,  or  steps  of  cars  standing  on  the  main 
track  or  side  track.  Held,  that  as  the  car  under  which  plaintiff  was  at 
work  was  not  on  the  main  or  side  track  but  in  the  repair  yard,  the  rule  was 
not  applicable,  and  that  a  general  verdict  in  his  favor  must  stand,  notwith- 
standing special  findings  that  the  plaintiff  failed  to  exhibit  the  signal. 
Quick  V,  Indianapolis  &  St.  L.  R.  Co.,  111.  Sup.  Ct.,  Oct.  21,  1889. 

Same — Getting  Upon  Engine  In  Violation  of. — The  deceased  on  the  night 
of  the  accident  was  detailed  to  watch  the  track  for  a  certain  distance  and  ta 
give  warning  of  any  signs  of  danger  that  he  might  discover.  H  is  orders  were 
peremptory  to  be  vigilant  and  to  walk  backwards  and  forwards  over  the 
track  between  the  points  indicated.  He  signaled  to  a  construction  train  to 
stop  and  got  upon  the  locomotive.  The  locomotive  was  derailed  by  a  wash- 
out on  the  roadbed.  The  rules  of  the  company  provided  that  '•  no  person 
shall  be  permitted  to  ride  on  an  engine  witiiout  an  order  from  the  superin- 
tendent, or  superintendent  of  motive  power,  except  the  engineman,  fire- 
man, road  foreman  of  engines,  trainmasters,  assistant  engineers  and  suf>er- 
visors  on  their  respective  divisions,  and  conductors  in  discharge  of  their 
duties."  The  rules  were  printed  and  copies  had  been  duly  furnished  to 
section-foremen.  The  deceased  had  been  in  the  employ  of  the  company 
.as  a  section  hand  for  many  months  prior  to  the  accident,  and  presumably 
was  acquainted  with  the  rule  quoted.  Held,  that  the  deceased  being 
chai^eable  with  notice  of  the  rules  and  being  on  the  engine  contrary  to  the 
rules  and  his  instructions,  no  recovery  could  be  had  for  negligence  result- 
ing in  his  death,  and  that  it  was  immaterial  that  those  in  charge  of  the  en- 
gine did  not  object  to  his  getting  upon  it.  Shenandoah  Valley  R.  Co.  v, 
Lucado 's  Administrator,  Va.  Sup.  Ct.  App.,  Dec.  5,  1889. 

Same — Omission  to  Prescribe — Duty  of  Employe — Evidence  of  Usage. — 
Where  the  rules  furnished  by  the  company  to  brakemen  do  not  contain 
any  regulations  concerning  the  duty  of  brakemen  to  obey  the  orders  of  the 
conductor,  a  witness  may  testify  as  to  what  he  knows  from  his  experience 
on  various  roads  concerning  the  duty  of  brakemen  in  that  respect.  Gor- 
man z/.  Minneapolis  &  St.  L.  R.  Co.,  Iowa  Sup.  Ct.,  Oct.  16,  1889. 

Same— Construction — Duty  to  Report  Defect. — Where  the  rules  of  the 
company  required  telegraph  operators  "  to  report  defects  in  roads,  or 
bridges,  or  obstructions  of  any  kind  wherever  met,  to  the  superintendent, 
and,  if  possible,  to  the  nearest  section  master  or  bridge  foreman,"  it  is  their 
duty  to  make  reports  as  required,  whether  they  are  requested  to  do  so  by 
any  other  employe  or  not,  if  they  know  of  the  existence  of  the  rules.  Hall 
V,  Galveston,  H.  &  S.  A.  R.  Co.,  39  Fed.  Rep.  18. 
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Southern  Kansas  R,  Co. 

ROBBINS. 
{Kansas  Supreme  Courts  February  8,  1890.) 

Deposition — Admitstbility — AtMence  of  Party. — A  deposition  taken  in  the 
absence  of  the  opposing  party,  a  short  distance  from  the  office  stated  in 
the  notice,  will  not  be  suppressed,  where  it  appears  that  on  the  same  day 
the  counsel  for  the  opposing  party  appeared,  and  by  consent  of  all  the 
deposition  was  opened,  and  the  witness  recalled  and  cross-examined. 

Negligently  Causing  Death — Reputation  of  Deceased  for  Carefulness. — 
Where  one  of  the  issues  to  be  tried  is  whether  the  person  injured  was  in 
the  exercise  of  ordinary  care,  and  there  were  eye  witnesses  as  to  his  con- 
duct at  the  time  of  the  injury,  the  opinions  of  experts  as  to  whether  he 
was  generally  a  careful  and  skillful  man  is  not  competent  evidence. 

Same— Evidence — Practice  of  Others  in  Climbing  Ladder. — Evidence  of 
the  practice  and  usage  of  others  in  climbing  the  ladder  of  a  box  car  when 
a  train  is  in  motion,  such  as  deceased  fell  from,  is  not  admissible  to  prove 
due  care  on  his  part  at  the  time  of  the  accident. 

Error  from  District  Court,  Franklin  County. 
George  R.  Peck,  A.  A.  Hurd  and  Robert  Dunlap  for  plaintiff 
in  error. 
H.  P,  Welsh  and  John  IV.  Deford  for  defendant  in  error. 

Johnston,  J. — On  June  30,  1886,  John  F.  Patterson  was 
employed  in  the  service  of  the  Southern  Kansas  Railway 
Company,  as  a  passenger  conductor.   At  that  time 
'^****'  a  Sunday  school  assembly  was  in  session  at  Otta- 

wa, and  the  railway  company  were  running  excursion  trains, 
from  several  points  in  the  state  to  that  place.  On  the  morn- 
ing of  the  day  mentioned,  Patterson  went  from  Ottawa  to 
Lawrence  in  charge  of  a  passenger  train,  where  it  was  loaded 
with  excursionists  bound  for  the  assembly  at  Ottawa.  On 
the  return  trip  he  stopped  at  Baldwin  City,  where  there 
were  a  number  of  people  intending  to  join  the  excursion-  to 
Ottawa,  and,  being  short  of  passenger  cars  to  accommodate 
them,  the  company  had  placed  two  cabooses  and  a  box  car, 
temporarily  arranged  for  passengers,  on  a  side  track,  and 
directed  Patterson  to  attach  them  to  the  rear  of  his  train,  for 
the  use  of  passengers.  There  is  testimonv  to  the  effect  that 
Patterson  was  directed  to  place  the  cars  in  his  train  in  the  same 
order  that  they  were  standing, — first  a  caboose,  then  the  box 
car,  and  then  another  caboose  ;  and  this  was  the  order  in 
which  they  were  attached  to  the  train.     After  the  train  left 
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Baldwin  City,  Patterson  proceeded  to  collect  fares,  begin- 
ning at  the  front,  and  passing  towards  the  rear,  of  the  train. 
When  he  had  completed  taking  fares  in  the  first  caboose,  he 

Eassed  out  of  the  rear  door,  and  proceeded  to  climb  over  the 
ox  car,  in  an  effort  to  reach  the  other  caboose,  in  which  there 
were  passengers.  There  were  no  doors  in  the  ends  of  the  car, 
nor  any  platforms  on  the  ends  of  the  same,  and  the  only  way  to 
get  over  the  car  was  to  climb  up  a  ladder  on  the  side  and 
near  the  corner  of  the  car,  made  of  iron  rods,  called  "  hand- 
holds* '*  or  "  rungs,**  which  were  screwed  to  the  side  and  top 
of  the  car.  These  rods  were  about  a  foot  apart,  and  ex- 
tended out  from  the  side  of  the  car  about  three  inches. 
While  he  was  in  the  act  of  ascending  this  ladder,  the  train 
was  running  at  a  rapid  rate,  and  just  as  it  passed  over  a 
bridge  he  in  some  way  fell  from  the  car,  and  was  fatally  in- 

{ured.  The  witnesses  who  saw  the  occurrence  state  that  he 
lad  nearly  reached  the  top  of  the  car,  when  he  appeared  to 
grasp  with  one.  hand  for  a  rung  which  should  have  been  upon 
the  top  of  the  car,  but  probably  was  not,  and  at  the  same 
time  let  go  his  hold  upon  the  top  rung  on  the  side  of  the  car 
with  the  other  hand,  when  he  reeled  back,  and  fell  from  the 
train.  He  was  found  lying  in  the  angle  of  two  braces  of  the 
bridge,  his  skull  fractured,  and  his  left  leg  broken..  He  was 
unconscious  when  found,  and  remained  so  until  his  death, 
which  occurred  the  day  of  the  accident.  This  action  is 
brought  by  the  representative  of  the  deceased,  to  recover 
damages  for  the  benefftof  the  widow  and  child,  it  being  al- 
leged that  his  life  was  lost  in  consequence  of  the  negligence 
of  the  railway  company.  The  company  alleged  and  con- 
tended that  Patterson  was  guilty  of  negligence  contributing 
to  the  accident.  The  plaintiff  prevailed,  and  recovered  a 
judgment  for  $5,500. 

Errors  are  assigned  here  upon  the  rulings  of  the  court  in 
admitting  evidence.  The  deposition  of  a  witness  was  received 
that  was  not  taken  in  the  exact  place  stated  in  the  j^^„j,g|bnit 
notice.  The  notice  named  the  office  of  Winslow  ©f  depoiuioiu 
P.  Hyatt,  Colorado  street,  Pasadena,  Los  Angeles 
county,  Cal.,  as  the  place  of  taking  the  deposition  but,  as 
he  had  moved  about  a  block  away  on  another  street,  the  no- 
tary met  the  plaintiff's  attorney  at  that  place  at  the  proper 
time,  and  adjourned  the  taking  of  the  deposition  to  another 
office,  on  another  street  in  Pasadena,  and  there  the  deposi- 
tion was  continued,  completed,  sealed  up,  and  properly  ad- 
dressed. In  the  afternoon  of  that  day,  the  attorney  for  the 
defendant  was  found,  and  informed  what  had  been« done,  and 
by  consent,  the  deposition  was  then  opened,  and  the  witness 
was  recalled  and  cross-examined    by  defendant's  attorney. 
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The  court  properly  refused  to  suppress  the  deposition.  The 
taking  of  a  deposition  at  another  place  than  that  stated  in  the 
notice,  in  the  absence  of  the  opposing^  party,  is  a  sufficient 
objection  to  the  deposition ;  but  the  irregularity  was  cured 
by  the  voluntary  appearance  of  the  defendant  s  counsel  at 
the  place  where  the  deposition  was  taken,  and  his  participa- 
tion in  the  proceeding.  It  is  important  that  the  deposition 
should  be  taken  at  the  place  mentioned  in  the  notice  ;  but 
the  notice  is  only  given  to  furnish  the  opposing  party  an  op- 
portunity to  appear,  and  therefore  the  appearance  waives  a 
defect  in  the  notice  or  the  irregularity  of  a  change  in  the 
place  of  taking  the  deposition.  None  of  the  objections  to  the 
deposition  can  be  sustained. 

A  witness  was  asked,  and  over  objection  was  permitted  to 
state,  whether  the  deceased  was  a  careful  and  skillful  railroad 

man.  This  was  clearly  erroneous.  The  question 
Bepntatioft  o^  whether  Patterson  exercised  due  care  in  this  par- 
cwlrlalle'^     ticular  instance  was  an  important  issue.     It  was 

alleged  that  he  was  guilty  of  negligence,  and  it  was 
contended  that  the  absence  of  the  nand-hold  on  the  top  of 
the  car  was  an  obvious  danger,  and  apparent  to  any  one,  and 
that  to  ascend  a  perpendicular  ladder  in  the  manner  in  which 
he  did,  by  letting  go  his  hold  of  the  rung  on  the  side  of  the 
car  before  laying  hold  of  the  rung  on  the  top  of  the  car,  was 
negligence.  The  issue  of  his  want  of  ordinary  care  was  be- 
fore the  jury,  and  there  was  much  testimony  submitted  con- 
cerning his  conduct  at  the  time  of  the  injury.  There  were 
eye  witnesses  present  who  at  the  trial  described  the  manner 
in  which  he  ascended  the  ladder,  and  the  care  which  he  ex- 
ercised at  the  time  the  accident  occurred ;  and  hence  there 
was  no  necessity  nor  propriety  in  admitting  the  opinion  of 
an  expert  as  to  whether  he  was  generally  a  careful  and  skill- 
ful man.  The  determination  of  whether  he  was  exercising 
due  care  when  he  iell  from  the  car  does  not  depend  upon  the 
care  exercised  by  him  at  other  times,  or  whether  he  was 
usually  careful  in  the  performance  of  his  duties  as  a  railroad 
man,  but  does  depend  upon  his  conduct  at  the  time  of  the 
accident.  The  witness  who  gave  the  testimony  was  a  con- 
ductor on  the  same  railroad,  had  been  acquainted  with  him 
for  a  year,  and  claimed  to  have  the  means  of  knowing  as  to 
whetfier  he  was  a  careful  railroad  man,  and  his  testimony 
may  have  had  much  weight  with  the  jury  in  determining  that 
the  deceased  was  in  the  exercise  of  due  care.  With  the  evi- 
dence before  them  as  to  the  care  he  used  at  the  time,  the 
jury  could  determine  better  than  any  expert  whether  or  not 
ne  was  negligent ;  and  the  fact  that  he  was  generally  careful 
would  be  unavailing  if  the  testimony  showed  that  his  negli- 
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gence  in  this  instance  contributed  to  the  injury.  Testimony 
of  this  character  is  no  more  admissible  than  an  offer  by  the 
railroad  company  to  show  his  want  of  care  at  the  time  of  the 
accident  by  proving  that  he  was  negligent  at  other  times,  or 
generally  careless.  Exceptions  are  made  in  some  cases  where 
there  are  no  eye  witnesses  of  the  accident,  and  better  evi- 
dence cannot  be  obtained  as  to  whether  the  injured  person 
exercised  due  care ;  but  all  the  authorities  hold  such  testi- 
mony to  be  inadmissible  where  thetestimony  of  persons  who 
witnessed  the  accident  is  available.  Bryant  v.  Central  Ver- 
mont R.  Co.,  56  Vt.  710;  Dunham  v.  Kackliff,  71  Me.  345; 
Hays  V.  Millar,  77  Pa.  St.  238 ;  Tenney  v.  Tuttle,  i  Allen 
(Mass.),  185;  McDonald  v.  Savoy,  no  Mass.  49;  Chase  z/. 
Maine  Cent.  R.  Co.  (Me.),  19  Am.  &  Eng.  R.Cas.  356;  Morris 
V,  Town  of  East  Haven,  41  Conn.  252  ;  Baldwin  v.  Western 
R.  Co.,  4  Gray  (MassJ,  333  ;  Central  R.  &  B.  R.  Co.z/.  Roach, 
64  Ga.  635,  8  Am.  &  Eng.  R.  Cas.  79 :  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Clark,  108  III.  113,  15  Am.  &  Eng.  R.  Cas.  261  ;  Elliot 
V.  Chipago,  M.  &  St.  P.  R.  Co.,  5  Dak.  523,  38  Am.  &  Eng.  R. 
Cas.  62  ;  I  Greenl.  Ev.  §  84.  Neither  was  the  testimony  in- 
troduced  in  regard  to  how  railroad  men  should  and  do  as- 
cend the  ladder  of  a  box  car  relevant  nor  competent.  The 
practice  followed  by  others  throws  no  light  on  the  case  used 
oy  Patterson  in  this  case.  It  is  not  claimed  that  the  opinions 
01  experts  are  necessary  in  the  case,  and  to  allow  testimony 
as  to  how  others  climbed  the  ladder  would  be  to  create  col- 
lateral  issues  as  to  the  prudence  of  their  conduct,  and  to  un- 
necessarily protract  the  trial.  The  question  of  whether  Pat- 
terson was  guilty  of  such  negligence  as  would  preclude  a 
recovery  was  an  issue  before  the  jury,  and  the  practice  or 
usage  01  others  would  not  tend  to  prove  care  on  his  part,  and 
such  testimony  should  not  have  been  received.  Chicago,  R, 
I.  &  P.  R.  Co.  V.  Clark,  supra ;  Lawrence  v.  Hudson,  12  Hiesk. 
(Tenn.).  671 ;  Chicago  &  N.  W.  R.  Co.  v.  Moranda,  108  111. 
576,  17  Am.  &  Eng.  K.  Cas.  564;  Gulf,  C.  &  S.  R.  Co.  v,  Evan- 
sich,  61  Tex.  3 ;  Bryant  v.  Central  Vermont  R.  Co.,  supra  ; 
Bailey  v,  Northampton  Co.,  107  Mass.  496;  Koons  v.  St. 
Louis  &  L  M.  R.  Co.,  65  Mo.  592 ;  Crocker  v.  Schureman,  7 
Mo.  App.  358  ;  Cleaveland  v-  New  Jersey  Steamboat  Co.,  5 
Hun(N\  Y.),  523  ;  Lawson,  Usages  &  Cust.  328. 

To  account  for  the  fall,  a  witness,  who  was  not  present  at 
the  time,  gave  the  following  testimony  :  "  Question. 
You  say  you  have  passed  over  this  road  a  great      P»eti«  of 
many  times?    Answer,  I   have.     Q.  And  over  this      eUMbi'* 
bridge?    A.  Yes,  sir.     Q.  Now,  can  you  state  to      Ldler^ 
the  jury,  under  the  circumstances  which  surround- 
ed Mr.  Patterson  there,  whether  or  not  there  was  any  cause 
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why  he  should  have  ascended  that  car  with  great  speed  and 
haste,  and,  if  so,  what  that  cause  was?  Explain  to  the  jury. 
A.  Well,  the  way  that  man  started  in  to  go  up  the  side  of  the 
car,  he  couldn*t  see  the  bridge  when  he  started,  and  at  the 
speed  the  train  was  running,  and  him  climbing  up  the  side 
of  the  car,  by  the  time  the  engine  struck  the  bridge,  he 
would  be  towards  the  top,  and  when  he  heard  the  thunder- 
ing noise  that  the  engine  makes  when  it  strikes  a  bridge,  he 
hurried  to  get  on  top  of  the  car."  This  testimony  was  given 
over  the  objection  of  the  plaintiff  in  error.  The  witness  was 
the  conductor  of  another  train,  who  was  far  away  when  Pat- 
terson fell  from  the  box  car.  He  did  not  know  and  could 
not  state  whether  Patterson  could  see  the  bridge  when  he 
started  to  ascend  the  ladder,  nor  how  far  he  had  ascended 
when  the  bridge  was  reached  ;  neither  was  he  competent  to 
state  what  causes  operated  on  the  mind  of  Patterson  that  led 
him  to  ascend  the  ladder  with  great  speed  and  haste.  The 
admission  of  the  incompetent  testimony  was  error,  for  which 
the  judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial ;  all  the  justices  concurring. 

Evidence — Admissibility  of  Testimony  as  to  Reputation  for  Carefulneis*— 
See  Baltimore  &  O.  R.  Co.  v,  Colvin  (Pa.),  32  Am.  &  Eng.  R.  Cas.  160; 
Chase  v.  Maine  Cent.  R.  Co.  (Me.),  19  Id,  356;  Chicago,  R.  LAP.  R.  Ca 
V.  Clark  (Ill.)»  15  Id,  261. 


Smith 
wrightsville  &tennille  r.  co, 

{Georgia  Supreme  Courts  November  18,  1889.) 

Master  and  Servant — Contributory  Negligence — Apprehension  of  Dangeri 
— Where  an  employe  of  a  railway  while  en&;aged  in  the  performance  of 
duty,  in  running  a  hand  car,  was  put  in  sudden  apprehension  of  a  danger- 
ous collision  with  a  locomotive  approaching  from  an  opposite  direction, 
and  the  threatened  collision  was  due  alone  to  the  negligence. of  the  com- 
pany, whether  it  was  rash  or  reckless  to  leap  from  the  car.  or  whether  he 
should  have  remained  upon  it,  or  left  it  by  means  less  hazardous  than 
jumping,  are  questions  not  clear  enough,  under  the  facts  of  the  present 
case,  to  justify  the  granting  of  a  non-suit.  The  allowance  rightfully  to  be 
made  for  indiscreet  conduct  under  excitement  and  alarm  can  better  be  de- 
termined by  a  jury  than  by  the  court. 

Writ  of  Error— Dismissal— Time  for  Perfecting. — ^To  avoid  dismissing  a 
writ  of  error  because  it  does  not  appear  when  the  court  adjourned,  or  that 
the  bill  of  exceptions  was  certified  within  30  days  thereafter,  time  will  be 
allowed,  under  section  4272  of  the  Code,  to  perfect  the  transcript  by  ob- 
taining the  proper  certificate  from  the  clerk  as  to  the  date  of  adjournment. 

Bill  of  Exceptions — Alterations — Fraud. — In  the  absence  of  any  suggestion 


VOL.  41]  APPREHENSION  OF  DANGER.  321 

that  alterations  appearing  in  the  bill  of  exceptions  were  made  fraudulently, 
or  after  the  bill  of  exceptions  was  certified,  they  will  generally  be  treated 
as  having  been  made  fairly,  and  before  the  certificate  was  signed  by  the 
judge.  Upon  a  suggestion  of  fraud,  or  that  the  erasures,  interlineations^ 
etc.,  are  of  later  origin,  this  court  will,  from  inspection  of  the  documents, 
or  from  inspection  and  other  proper  evidence,  decide  the  question. 

Error  from  Superior  Court,  Johnson  County. 
W,  R  Dalyy  J.  M.  Stubbs  and  Harrison  &  Peeples  for  plaintiff 
in  error. 
A,  F.  Da/yand  O.  H,  Rogers  for  defendant  in  error. 

Bleckley,  C.  J. — The  plaintiff  was  in  the  employment  of 
the  defendant  as  a  "  section  boss."     He  had  control  of  a  hand 
car  and  of  a  compan)^  of  workmen,  a  force  of  a 
dozen   men.     With   himself  and   all  the   men  on  ^**^ 

board,  he  was  proceeding,  in  the  line  of  his  duty,  upon  the 
car,  to  reach  a  certain  station  at  which  a  regular  train  was  to 
pass  him.  He  was  not  out  of  time,  but  was  entitled  to  the 
track,  and,  had  he  not  been  obstructed,  could  have  reached 
the  station  by  the  time  the  other  train  was  to  arrive  there. 
His  car  was  running  rapidly,  by  gravity  or  its  own  momen- 
tum, down  a  descending  grade;  the  speed  being  about  15  or 
20  miles  an  hour,  which  was  not  unusual  under  similar  cir- 
cumstances. He  had  no  reason  to  anticipate  being  met  by  a 
locomotive,  as,  according  to  the  schedules  of  the  road,  there 
was  none  due  :  but,  while  upon  the  descending  grade,  he 
l6oked  ahead,  and  saw  a  locomotive  approaching  rapidly — 
25  miles  an  hour — at  the  distance  of  about  300  or  350  yards,, 
the  same  having  just  passed  the  point  of  a  curve.  It,  as  well 
as  his  own  car,  was  running  down  grade,  and  between  them 
was  an  intervening  trestle.  The  plaintiff  immediately  gave 
orders  to  his  men  to  apply  brakes ;  but,  instead  of  obeying, 
they  commenced  leavmg  the  car.  He  repeated  the  order, 
but  no  one  obeyed.  They  all  got  off,  except  one  man ;  and 
the  plaintiff,  seeing  this,  undertook  to  get  off,  himself.  He 
attempted  to  jump  obliquely  forward,  so  as  to  avoid  alighting 
upon  the  track  ;  but,  striking  probably  against  some  part  of 
the  car,  his  direction  was  changed,  and  he  fell  in  front,  upon 
the  track,  was  run  over,  and  seriously  injured.  His  car  nad 
by  this  time  approached  to  within  about  100  yards  of  the 
trestle,  and  the  locomotive  was  within  perhaps  30  to  75  yards 
of  it  on  the  opposite  side;  both  being  in  motion.  No  colli- 
sion took  place,  and,  had  the  plaintiff  remained  upon  the  car, 
he  would  probably  not  have  been  injured.  The  car  was  about 
three  feet  hiffh,  and,  had  he  taken  a  seat  on  the  side  of  it,  he 
could  easily  have  gotten  off;  but  he  was  excited,  alarmed,  and 
confused,  and,  his  position  being  near  the  front  end,  he  at- 
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tempted  to  save  himself  by  jumping,  instead  of  by  sitting 
down  on  the  side,  and  getting  off  m  that  way.  The  mode  of 
applying  brakes  to  the  car  was  to  introduce  poles  through 
holes  made  for  the  purpose,  and  then  press  the  poles  against 
the  wheels.  It  required  four  men,  one  to  each  wheel.  The 
court  granted  a  nonsuit. 

I.  Tnere  can  be  no  question  that  the  company  was  negli- 
gent in  running  upon  the  track,  to  the  use  of  which  the  plaint- 
iff was  entitled  for  the  time  being,  a  **  wild*'  locomo- 
cofttribntory    tivc,  or  One  of  which  he  had  no  warning,  either  by 
In^reheMioft  schcdulc  or  by  any  Other  form  of  notice.     Thus  the 
ofdABger.        misconduct   of  the  company   in   threatening  the 
plaintiff  with  a  collision  may  be  taken  as  established. 
The  open  question  is  whether  the  plaintiff,  after  discovering 
the  danger,  acted  recklessly  or  rashly,  and  thus  brought  upon 
himself  a  calamity  which  he  might  have  avoided  by  more  dis- 
creet conduct.     An  the  authorities  concur  in  holding  that  the 
duty  of  a  person  for  his  own  safety,  in  such  an  emergency,  is 
not  to  be  measured  by  the  ordinary  standard,  but  that  allow- 
ance is  to  be  made  for  the  state  of  his  emotions.     The  author- 
ities to  this  effect  which  might  be  cited  amount  to  scores,  if 
not  hundreds.     Whit.  Smith,  Neg.  392,  notes ;  Beach,  Con- 
trib.  Neg.  §  14  ;  Whart.  Neg.  §  304;  Patt.  Ry.  Accident  Law, 
62  ;  I  Shear.  &  R.  Neg.  §  89 ;  2  Thomp.  Neg.  p.  1092,  §  8  ;  p. 
1 1 74,  §20;  Roll  z'.  Northern  Cent.  R.  Co.,   15  Hun  (N.  Y.), 
496,  affirmed  80  N.  Y.  647  ;  Gumz.  v,  Chicago,  St.  P.  &  M.  R. 
Co.,  52  Wis.  672,  5  Am.  &Eng.  R.  Cas.  583  ;  Railroad  Co.  r. 
Paulic,  24  Ga.  356  ;  Railroad  Co.  v^.  Rhodes,  56  Ga.  645  :  Cen- 
tral R.  &  B.   Co.  V,  Roach,  64  Ga.  635,  8  Am.  &  Eng.  R. 
Cas.  79  ;  Central  R.  Co.  v.  Crosby,  74  Ga.  738.     In  collision 
cases  on  railways  the  emotional  element  is  a  powerfel  factor. 
It  enters  both  into  the  question  of  liability  and  the  measure 
of  compensation.     With  as  much  truth  as  force  and  elegance 
was  it  said  by  Stephens,  J.,  in  Cooper  v.  MuUins,  30  Ga.  152: 
"  Surely,  there  ought  to  be  some  compensation  for  the  suffer- 
ing endured.     The  pain  from  the  wounds  must  have  been 
great,  and  the  dread  of  the  approaching  collision  between  the 
two  engines,  though  brief,  must  have  been  terrible.     Mental 
agony  has  been  known  to  turn  a  head  gray  in  a  night,  and 
gray  hairs  are  often  but  the  effervescence  of  some  great  men- 
tal anguish."     Questions  involving  deep  emotions,  and  con- 
duct dependent  thereon,  are  generally  not  mere  questions  of 
law,  or  such  as  can  be  disposed  of  by  the  logic  of  the  bench. 
Thev  can  best  be  determined  by  practical  jurors,  **  on  a  view 
of  afl  the  facts  and  circumstances  bearing  on  the  issue."     We 
do  not  decide  that  the  plaintiff  ought  to  recover,  nor  do  we 
think  that  the  court  below  should  have  decided  that  he  ought 
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not.  **  If  the  .facts  are  clear  and  undisputed,  and  show  that 
the  plaintiff  was  guilty  of  contributory  negligence,  the  judge 
may  direct  a  nonsuit,  because,  if  that  is  clearly  shown,  the 
plaintiff  has  failed  to  prove  his  case,  which  is  that  the  damage 
is  caused  by  the  negligence  of  the  defendants,  and  therefore 
the  question  of  contributory  negligence  does  not  arise ;  but 
if  there  is  a  question  of  fact  and  an  issue  of  contributory  neg- 
ligence,  or  there  are  two  reasonable  but  different  views  which 
may  be  taken,  such  questions  must  be  left  to  the  jury.  Such 
questions  are  often  very  difficult  for  the  jury  to  decide,  and 
each  case  will  depend  upon  its  own  peculiar  facts,  and  cannot 
be  settled  by  any  general  rules."  Whit.  Smith,  Neg.  391. 
The  court  erred  in  granting  a  nonsuit. 

2.  When  this  case  was  called  for  argument,  counsel  for  the 
defendant  moved  to  dismiss  the  writ  of  error  on  two  grounds, 
the  first  of  which  was  that  it  did  not  affirmatively 
appear  that  the  bill  of  exceptions  was  signed  by  «*«"•*■"•' 
the  judge  within  30  days  after  the  adjournment  of  Jioifc'**^'*' 
the  court  at  which  the  judgment  complained  of  was 
rendered.  It  is  usual  for  the  bill  of  exceptions  to  state  that 
it  is  tendered  for  signing  within  the  requisite  period  after 
adjournment,  but  the  language  of  this  bill  is  that  it  was  tend- 
ered within  30  days  after  the  trial.  It  shows,  also,  that  the 
trial  must  have  taken  place  on  or  before  the  25th  of  March, 
1889,  for  the  judgment  of  nonsuit  was  granted  on  that  day. 
The  certificate  of  the  judge  to  the  bill  of  exceptions  bears  date 
April  2T^  1889,  which,  of  course,  is  later  than  30  days  after  the 
trial.  To  meet  this  ground  of  the  motion  the  plaintiff  produced 
a  certificate  of  the  clerk  of  the  superior  court,  to  the  effect  that 
the  March  term,  1889,  as  appears  from  the  minutes  of  the 
court,  adjourned  on  the  30th  day  of  March,  and  asked  leave 
to  have  the  record  perfected  by  an  order  to  the  clerk  to  cer- 
tify regularly  the  time  of  adjournment,  citing  section  4272^ 
of  the  Code,  which  says :  **  No  writ  of  error  shall  be  dis- 
missed in  the  supreme  court  of  this  state  on  any  ground 
whatever  which  can  b^  removed  during  the  term  of^the  court 
to  which  the  said  writ  of  error  is  returnable ;  and  said  supreme 
court  shall  give  such  time  during  said  term,  even  to  the  end 
of  the  same,  as  may  be  necessary  to  remove  said  ground,  if 
it  can  be  removed  during  the  said  term.*'  Perhaps  any  cer- 
tificate of  the  clerk  as  to  the  time  of  adjournment  of  the  court 
is  not  strictly  and  technically  a  part  of  the  record  of  each 
case,  yet  the  time  of  adjournment,  as  registered  on  the  minutes, 
is,  in  a  broad. sense,  a  part  of  the  record  of  every  case  dis- 

Eosed  of  at  the  term ;  and  in  sending  up  transcripts  it  has 
ecn  usual  for  the  clerk  to  certify  this  matter,  either  in  verify- 
ing the  transcript  or  on  the  original  bill  of  exceptions,  and 
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this  certificate,  when  properly  made,  is  to  be,  or  can  be,  re- 
garded. See  Merritt  v.  Gill,  59  Ga.  459.  Whenever  it  does 
not  otherwise  appear  when  the  court  adjourned,  or  whether 
the  bill  of  exceptions  was  or  was  not  signed  within  30  davs 
thereafter,  the  clerk's  certificate  as  to  the  time,  duly  made, 
will  supply  the  defect;  and  consequently  the  absence  of  such 
a  certificate  from  the  transcript  of  the  record  is  a  defect  which 
in  this  case  can  be  removed,  for  several  months  of  the  terra 
of  this  court  still  remain  within  which  to  have  it  regularly 
obtained  and  sent  up,  and  we  are  satisfied,  from  the  certificate 
of  the  clerk  produced  to  us,  that,  were  we  to  call  by  order 
for  a  like  certificate  to  be  added  to  the  transcript  of  the  rec- 
ord, it  could  and  would  be  furnished.  This  ground  of  the 
motion  to  dismiss  the  writ  of  error  is  therefore  one  which  can 
be  removed  within  section  4272^,  above  quoted.  The  court, 
however,  will  not,  without  the  consent  of  counsel  for  the  de- 
fendant, consider  this  certificate,  irregularly  brought  up,  as  a 
substitute  for  one  hereafter  to  be  obtained  during  the  term, 
and  under  the  regular  order  of  this  court. 

3.  The  second  ground  of  the  motion  to  dismiss  was  that 
the  bill  of  exceptions  appears  to  have  been  altered.    It  was 

admitted  that  one  of  the  alterations  was  made  by 
biu  of  «"  *'  defendant's  counsel,  or  with  his  consent.  Another 
tioEfc  ****^    alteration  was  made  by  erasing  three  lines  and  a 

part  of  the  next,  and  writing  over  it  some  new 
matter.  This  alteration  was  made  by  the  judge  as  he  states  in  a 
note  on  the  margin  opposite  the  same,  which  note  bears hissign- 
ature.  Another  alteration,  made  in  like  manner  upon  the  follow- 
ing page,  occupies  one  line  and  a  half,  and  the  new  matter  is  evi- 
dently in  the  handwriting  of  the  judge;  but  no  note  of  it  is 
entered  on  the  margin,  or  elsewhere.  Counsel  for  the  defend- 
ant declined  to  suggest  or  state  in  his  place  that  any  of  the  al- 
terations were  fraudulently  made ;  and,  on  carefully  inspecting 
the  document,  we  see  no  reason  to  suspect  that  the  second,  as 
well  as  the  first,  was  not  made  by  the  judge  himself,  at  or  be- 
fore the  time  of  signing^  the  certificate  We  think,  therefore, 
it  is  to  be  presumed  to  oe  fair  and  honest.  In  Cowart  v.  Page, 
59  Ga.  235,  it  was  held  that  interlineations  in  bills  of  excep- 
tions will  be  treated  as  made — nothing  to  the  contrary  ap- 
pearing— before  authentication.  In  that  case,  the  judge  hav- 
mg  died,  the  bill  was  authenticated  by  affidavits.  Some  sub- 
sequent decisions  tend  to  a  more  strict  rule  in  regard  to  al- 
terations, but  none  of  them,  as  we  think,  restrain  this  court 
from  deciding  each  case  on  its  own  merits,  or  from  inspecting 
the  bill  of  exceptions  and  determining  from  that  ana  other 
evidence  the  bona  fides  and  genuineness  of  the  document  as  a 
whole.     The  case  which  comes  nearest  to  the  present  one  is 
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Poppell  V.  Thisnpen,  74  Ga.  412,  the  whole  report  of  which  is 
as  follows :    "  Where  a  material  part  of  the  evidence  set  out 
in  the  bill  of  exceptions  filed  to  the  grant  of  a  nonsuit  is  erased, 
without  any  note  thereof,  or  statement  that  it  was  made  by 
the  judge  or  by  counsel  before  signing,  and  where  the  only 
assignment  of  error  in  the  bill  of  exceptions  shows  on  its  face 
that  it  was  written  over  something  which  had  first  been  writ- 
ten and  then  erased,  without  2Ltiy  identification  by  the  judge, 
there  being  one  other  interlineation,  which  the  judge  certifies 
was  made  by  him  •  the  writ  of  error  will  be  dismissed.**     There 
the  assignment  of  error  was  written  over  something  which 
had  been  erased.     It  does  not  appear  in  whose  handwriting 
the  new  matter  was.     Had  it  been  in  that  of  the  judge,  the 
members  of  this  court  who  then  presided  would  doubtless 
have  been  satisfied  of  its  bona  fides.     When  there  is  no  want 
of  mental  satisfaction  by  this  court  as  to  the  genuineness  or 
purity  of  the  whole  bill  of  exceptions,  the  writ  of  error  ought 
not  to  be  dismissed  ;  but  with  such  mental  satisfaction  to  dis- 
miss it  would  be  illogical,  for  any  interlineation  or  erasure  on 
its  face,  or  for  the  introduction  of  any  matter  thereby.     In 
Clayton  v.  May,  68  Ga.  27,  measures  were  taken  to  ascertain 
whether  the  alterations  were  made  by  the  judge,  and,  the 
court  being  satisfied  on  the  subject,  and  presuming  that  the 
judge madeorordered them, thecase wasretained.  In Masland 
V,  IGsmp,  70  Ga.  786.  the  reference  to  certain  necessary  ex- 
hibits  was  obscurely  interlined,  and  so  blurred  and  blotted 
as  to  render  it  extremely  difficult  and  uncertain,  if  not  impos- 
sible, to  make  out  the  meaning  of  the  reference.     This  was  a 
part  of  the  cause  for  dismissing  the  writ  of  error.     In  Davis  v, 
Bennett,  72  Ga.  763,  the  obliteration  broke  the  connection  of 
sentences,  destroyed  the  sense,  and  rendered  it  broken,  if  not 
altogether  unintelligible.     The  writ  of  error  was  dismissed, 
but  chiefly  on  another  ground.     In  Cottle  v.  Harrold,  Id.  831, 
it  is  said  :    "  Material  interlineations,  additions,  or  erasures 
not  made  by  the  judge,  or  certified  to  have  been  made  before 
the  bill  of  exceptions  was  certified,  will  authorize  this  court 
to  dismiss  the  case."     But  the  writ  of  error  was  retained.     In 
Johnson  v.  Johnson,  80  Ga.  260,  the  judge  below  merely  cer- 
tified in  general  terms  that  alterations  were  made  by  him  be- 
fore siffning.     The  certificate  did  not  specify  any  particular 
alterations.     There  being  no  suggestion  of  fraud,  the  motion 
to  dismiss  was  denied.    The  foregoing  are  all  the  cases  of  al- 
teration appearing  in  the  bill  of  exceptions  which  have  been 
ruled  up  to  this  time,  jbo  far  as  we  know.     Two  cases  of  al- 
tered or  substituted  entries  of  filing  have  been  decided.     In 
the  first  (Darby  v.  Wesleyan  Female  College,  72  Ga.  212)  the 
bill  of  exceptions  had  been  filed,  and  was  so  marked  by  the 
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clerk  before  it  was  served.     The  outer  leaf,  upon  which  the 
entry  of  filing  appeared,  was  removed  and  substituted  by  an- 
other, on  which  service  was  acknowledged  and  a  new  entry 
of  filing  written  and  signed.     The  first  filing  was  treated  here 
as  the  true  one,  and  the  writ  of  error  was  dismissed  because 
the  acknowledgment  of  service  was  obtained  after  that  filing; 
the  law  at  that  time,  as  expounded  by  this  court,  requiring 
service  to  be  made  before  filing.     The  next  is  Wing  v.  Harris, 
75  Ga.  236.     There  the  original  entry  of  filing  was  scratched 
out,  and  after  service  the  bill  of  exceptions  was  refiled.    The 
writ  of  error  was  dismissed,  for  the  reason,  as  appears  from 
the  opinion  of  the  court,  that  no  copy  of  the  pure  paper,  with 
official  entries  thereon,  was  or  could  be  served  ;  but  the  service 
must  have  been  something  else  than  the  original  bill  of  ex- 
ceptions, with  the  official  entries  thereon.     On  the  whole, 
however  it  may  be  as  to  entries  of  filing,  we  conclude  that 
there  is  no  rule  or  decision  which  prevents  this  court  from 
entertaining  an  altered  bill  of  exceptions,  when  the  members 
of  the  court  are  mentally  satisfied  that  none  of  the  alterations 
were  made  after  the  bill  was  signed  and  certified  by  the  judge. 
If  it  comes  to  us  precisely  in  the  condition  that  it  left  him,  it 
is  the  true,  original  bill  of  exceptions,  and  there  is  no  reason 
why  we  should  not  entertain  and  treat  it  as  such.     This  is 
putting  a  bill  of  exceptions  on  the  footing  upon  which  the 
general  law  (Code,  §  2852)  places  private  writings.     Thrash- 
er V,  Anderson,  45  Ga.  538.     Prior  to  the  Code,  in  Vickery  f. 
Roe,  26  Ga.  582,  it  was  held  that  interlineations  in  an  official 
certificate,  made  in  the  same  ink  and  handwriting  as  the  body 
of  the  document,  would  not  vitiate,  but  that  it  would  be  pre- 
sumed they  were  rightfully  made.     The  first  ground  of  the 
motion  to  dismiss  the  writ  of  error  having  been  removed  by 
the  consentof  counsel  to  dispense  with  any  further  certificate 
of  the  clerk  as  to  the  time  of  adjournment,  and  the  second 
ground  being  insufficient,  the  motion  is  denied.     For  error 
m  granting  a  nonSuit,  judgment  reversed. 

Injuries  to  Employes — Apprehension  of  Danger. — Plaintiff  was  employed 
by  defendant  to  nail  number  boards  upon  its  bridges.  A  special  train 
carried  him  to  the  bridges  upon  which  the  numbers  were  to  be  nailed. 
After  he  had  nailed  a  board  upon  a  bridge,  the  cars  were  moved  forward 
whilst  he  was  still  upon  it.  He  attempted  to  catch  hold  of  the  rail  upon 
the  top  of  a  passenger  coach,  and  was  thrown  to  the  ground  and  was  in- 
jured, //e'/d,  that  if  there  was  no  want  of  proper  caution  and  care  on  the 
part  of  the  person  in  charge  of  the  train  in  moving  it  forward,  and  such 
movement  did  not  in  fact  render  plaintiff's  position  on  the  bridge  one  of 
peril,  but  plaintiff  believed  himself  in  danger,  and  in  attempting  to  get  up- 
on the  passenger  coach  he  was  actuated  by  terror  or  fright  produced  by 
apparent  danger,  and  received  his  injuries  while  thus  attempting  to  es- 
cape from  a  pxjsition  not  really  dangerous  but  then  appearing  to  him  to  be 
so,  he  was  not  entitled  to  recover  unless  the  surrounding  facts  and  circum- 


VOL.  41]      CONTRIBUTORY   NEGLIGENCE — COUPLING.  327 

stances  were  such  as  were  reasonably  calculated  to  produce  such  terror 
and  fright  in  the  mind  of  an  ordinarily  thoughtful  and  self-possessed  man 
engaged  in  the  same  employment,  and  unless  the  means  employed  by  him 
to  escape  the  apparent  danger  were  such  as  an  ordinarily  prudent  man 
would  use  under  like  circumstances.  Austin  &  N.  W.  R.  Co.  v,  Beatty, 
Tex.  Sup.  Ct.,  April  30,  1889. 


LOTHROP 

V. 

FlTCHBURG  R.   Co. 

{Massachusetts  Supreme  Judicial  Court,  January  2,  1890.) 

Contributory  Negligence — Coupling  Cars  Laden  with  Lumber. — A  brake- 
man  who,  in  shackling  cars  laden  with  lumber  which  projects  over  the 
ends,  attempts  to  shackle  them  from  the  side  upon  which  the  lumber  pro- 
jects, is  guilty  of  contributory  negligence  in  so  doing,  when  he  might  by 
stooping  down  or  shackling  the  cars  from  the  opposite  side  avoid  injury, 
and  there  can  be  no  recovery  for  his  death  under  the  Massachusetts  stat- 
ute giving  a  right  of  action  for  the  death  of  an  employe  killed  through 
the  negligence  of  the  employer  when  the  employe  was  "  in  the  exercise  of 
due  care  and  diligence  at  the  time." 

On  exceptions  from  Superior  Court,  Worcester  County. 

Action  by  Harry  Lothrop  against  the  Fitchburg  R.  Co.  to 
recover  damages  for  negligently  causing  the  death  of  his 
father.  The  court  directed  a  verdict  for  the  defendant,  and 
the  plaintiff  excepted. 

A.  Nor  cross,  H.  C.  Hartwell  and  C  F.  Baker  for  plaintiff. 

George  A,  Torrey  for  defendant. 

Field,  J. — This  is  an  action  brought  under  St.  1887,  chap. 
270,  §  2,  by  the  next  of  kin  of  a  brakeman  employed  by  the 
defendant,  who  was  killed  while  engaged  in  shackling  two 
cars  loaded  with  lumber,  upon  the  defendant's  railroad. 

The  first  questfon  is  whether  there  w^as  evidence  for  the 
jury  that  the  brakeman  was  **  in  the  exercise  of  due  care  and 
diligence  at  the  time."     Section   i.  Id.     -He  was  ^^^^ 

about  22  years  old,  and  had  been  employed  as  freight 
brakeman  by  the  defendant  from  October  26,  1887,  to  the 
time  of  his  death,  which  was  on  February  3,  1888.  It  was  a 
part  of  his  duty,  as  freight  brakeman,  to  shackle  and  un- 
shackle freight-cars.  Certain  sticks  of  lumber  on  two  open  flat 
freight-cars  standing  on  the  defendant's  track,  about  six  feet 
apart,  projected  over  the  opposite  ends  of  the  cars.  The  en- 
gineer, in  making  up  the  train,  backed  it,  with  one  of  these 
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cars  attached  at  the  rear,  until  this  car  came  in  contact  with 
the  other,  to  which  it  was  to  be  shackled  ;  and  in  making  the 
shackle,  the  head  of  the  brakeman  was  caught  between  the 
ends  of  two  projecting  timbers,  and  he  was  instantly  killed. 
This  happened  about  noon,  on*  a  clear  day.  **  1  he  de- 
ceased made  this  shackling  from  the  north  side  of  the  track, 
which  was  the  side  on  which  he  was  working,  and  from  which 
he  had  made  the  other  shacklings  on  this  train.  Upon  the 
south  side  of  said  cars  the  lumber  did  not  project,  and  there 
was  nothing  to  prevent  the  deceased  from  crossing  over,  and 
making  the  shackling  on  that  side."  He  was  acting  under 
the  general  orders  of  the  conductor  of  the  train  to  do  the 
shackling  on  the  cars  standing  on  this  track ;  but  the  con- 
ductor "  gave  him  no  special  directions  to  make  the  partic- 
ular shackle  which  caused  the  injury  complained  of,  but  such 
cars  were  a  part  of  the  cars  standmg  on  said  track,  and  it 
was  the  duty  of  the  deceased  to  do  this  particular  shackle, 
under  the  aforesaid  general  orders  of  the  conductor."  The 
plaintiff's  counsel  admitted,  at  the  request  of  the  defendant, 
**  that  lumber  and  rails  are  frequently  transported  over  rail- 
roads, with  ends  **  projecting  beyond  the  cars,  but  such  is  a 
dangerous  way  of  loading,  and  that  in  such  cases  shackling 
must  be  and  is  made  by  the  brakeman's  stooping  down  below 
the  projecting  timbers  or  rails.  The  deceased  brakeman 
might  have  safely  shackled  these  cars  in  that  way." 

The  general  rule  of  law  is  that  when  the  danger  is  obvious, 
and  it  is  of  such  a  nature  that  it  can  be  appreciated  and  un- 
derstood by  the  servant  as  well  as  by  the  master, 
AssnnptioB  or  bv  anyone  else,  and  when  the  servant  has  as 
«mpio^e!^  good  an  opportunity  as  the  master,  or  anyone  else, 
of  seeing  what  the  danger  is,  and  is  permitted  to 
do  his  work  in  his  own  way,  and  can-avoid  the  danger  by  the 
exercise  of  care,  the  servant  cannot  recover  against  the  mas- 
ter for  injuries  received  in  consequence  of  the  condition  of 
things  which  constituted  the  danger.  Williams  v.  Churchill, 
137  Mass.  243;  Moulton  v.  Gage,  138  ifass.  390;  Learv  r, 
Boston  &  A.  R.  Co.,  139  Mass.  580,  23  Am.  &  Eng.  R.  Cas. 
383 ;  Russell  v.  Tillotson,  140  Mass.  201  ;  Haley  v.  Case  142 
Mass.  316;  Linch  z/.  Sagamore  Manuf  g  Co.,  143  Mass.  206; 
Ciriack  z/.  Merchant's  Woolen  Co.,  146  Mass.  182;  Scanlon  r. 
Boston  &  A.  R.  Co.,  147  Mass.  484,  38  Am.  &  Eng.  R.  Cas. 
48;  Wood  V,  Locke,  147  Mass.  604:  Dunlap  z\  Barney,  Man- 
uf'g  Co.,  148  Mass.  51 ;  Crowley  v.  Pacific  Mills,  148  Mass. 
228;  Probert  z'.  Phipps,  149  Mass.  258.  This  rule  is  specially 
applicable  when  the  danger  does  notarise  from  the  defective 
condition  of  the  permanent  ways,  works,  or  machinery  of  the 
master,  but  from  the  manner  in  which  these  are  used,  and 
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when  the  existence  of  the  danger  could  not  well  be  antici- 
pated, but  must  be  ascertained  by  observation  at  the  time. 
We  are  of  opinion  that  this  case  falls  within  this  rule. 

The  nature  of  the  danger  was  such  that  a  brakeman  accus- 
toraed  to  shackle  freight-cars  must  have  understood  it.  It 
was  obvious,  and  he  was  more  likely  to  know  ex- 
actly what  it  was,  and  how  it  was  to  be  avoided,  i>«wMeds«n- 
than  anyone  else.  He  was  permitted  to  do  the  ItJI^ti^^ii^*" 
shackling  from  either  side  of  tne  track,  and  in  any  i^eBce. 
manner  he  chose.  It  .cannot  be  considered  as  nec- 
essarily negligent  for  a  railroad  company  to  transport  lum- 
ber in  the  manner  shown  in  this  case.  The  utmost  that  can 
be  urged  is  that  the  company  should  have  given  notice  to  a 
brakeman  when  cars  are  loaded  in  this  manner  ;  but  this  can- 
not be  necessary  when  it  is  broad  daylight,  and  the  thing 
speaks  for  itseli.  Hathaway  t/.  Michigan  Cent.  R.  Co.,  51 
Mich.  253,  2  Am.  &  Eng.  K.  Cas.  249 ;  Northern  Cent.  R. 
Co.  t;.  Husson,  loi  Pa.  St.  i,  12  Am.  &  Eng.  R.  Cas.  241  ; 
Louisville  &  N.  R.  Co.  2/.  Gower,  i  Pickle  (Tenn.),  465,  31 
Am.  &  Eng.  R.  Cas.  168 ;  Scott  v.  Oregon  R.&  N.  Co.,  14  Or. 
211,  28  Am.  &  Eng.  R.  Cas.  414;  Day  v,  Toledo,  C.  S.  &.  D. 
R.  Co.,  42  Mich.  523,  2  Am.  &  Eng.  R.  Cas.  126.  See  Walsh 
V,  Whitely,  L.  R.  21  Q.  B.  Div.  371  ;  Yarmouth  v,  France,  L. 
R.  19  Q.  6.  Div.  647  ;  Jhomas  v.  Quartermaine,  L.  R.  18  p. 
B.  Div.  685. 

It  is  unnecessary  to  consider  whether  the  facts  stated  tended 
to  prove  a  case  within  the  statute  if  the  deceased  had  been 
in  the  exercise  of  due  care.     Exceptions  overruled. 

Injuries  to  Employes  while  Coupling  Cars  with  Projecting  Loads. — See 
Brice  v,  Louisville  &  N.  R.  Co.  (Ky.),  38  Am.  &  Eng.  R.  Cas.  38 ;  Haugh 
V.  Chicago.  R.  I.  &  P.  R.  Co.  (Iowa),  31  Id.  173  ;  Louisville  &  N.  R.  Co.  z/. 
Gower  (Tenn.),  31  Id.  168;  Louisville  &  N.  R.  Co.  v.  Brice  (Ky.).  28  Id. 
542 :  Scott  V.  Oregon  R.  &  Nav.  Co.  (Ore.),  28  Id.  414  ;  Brown  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (Kan.),  15  Id.  271 ;  Northern  Cent.  R.  Co.  v.  Husson 
(Pa.),  12  Id,  241 ;  Atchison,  T,  &  S.  F.  R.  Co.  v.  Plunkett  (Kan.),  2  Id. 
127;  Day  V.  Toledo,  C.  S.  &  D.  R.  Co.  (Mich.),  2  Id.  126. 

Coupling — Contributory  Negligence — Projecting  Loaa. — Plaintiff's  intes- 
tate was  conductor  of  a  switching  crew^  defendant's  yard,  having  charge 
of  all  the  movements  of  cars  within  or  about  the  yard.  While  acting  as 
such,  and  attempting  to  couple  two  cars  in  the  usual  course  of  business, 
his  head  was  struck  by  a  projecting  piece  of  timber  upon  a  moving  car, 
and  he  was  killed.  The  cars  weit  loaded  and  handled  in  the  usual  way. 
Plaintiff's  intestate  was  experienced  in  his  business,  and  knew  the  usages 
of  the  yard.  Held,  that  plaintiff  assumed  the  risk  of  accident  as  incident 
to  his  employment,  and  that  he  could  not  recover.  Boyle  v.  New  York  & 
N.  E.  R.  Co.,  Mass.  Sup.  Jud.  Ct.,  Feb  26,  1890. 

Same— Instructions— Negligence  of  Engineer  and  Fireman.— Plaintiff  sought 
to  recover  damages  for  injuries  sustained  in  uncoupling  a  locomotive.  He  al- 
leged that  those  in  charge  of  the  engine  failed  to  obey  his  signals  after  he 
had  gone  between  the  locomotive  and  the  car.     Held,  that  an  instruction 
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that  negligence  on  the  defendant's  part  was  not  proved,  except  the  evi- 
dence showed  thfat  the  speed  of  the  train  was  increaseJi  after  plaintiff  went 
between  the  car  and  the  engine,  or  that  those  in  charge  of  the  engine  knew 
that  plaintiff  had  gone  there  and  failed  to  stop  upon  receiving  his  signal, 
was  properly  refused,  the  fact  that  the  failure  of  the  engineer  and  fireman 
to  know  that  the  plaintiff  had  gone  between  the  engine  and  car  may  itself 
have  been  negligence  being  ignored.  //M,  also,  that  an  instruction  that 
if  the  engineer  and  fireman,  or  either  of  them  were  aware  of  plaintiff's  per- 
ilous condition  and  heard  his  call,  but  failed  to  stop  the  engine  by  reason 
of  which  plaintiff  was  injured,  they  were  guilty  of  negligence  when  there 
was  evidence  that  they  used  every  available  means  to  stop  the  engine, 
should  not  have  been  given,  as  it  released  the  defendant  from  liability  if 
the  fireman  and  engineer  had  not  been  previously  negligent.  Neville  v. 
Chicago  &  N.  W.  R.  Co.,  Iowa  Sup.  Ct.,  Jan.  31,  1890. 

Same — Use  of  Freight  Engine  instead  of  Switch  Engine. — In  an  action  for 
damages  for  negligently  causing  the  death  of  plaintiff's  husband  while  en- 
gaged in  coupling  a  car,  if  it  apjDears  that  the  coupling  was  made  by  an  or- 
dinary freight  engine,  and  not  by  a  switch  engine,  evidence  that  signals 
can  be  better  §een  from  switch  engines,  and  that  they  are  more  easily 
handled,  is  admissible.  Missouri  Pac.  R.  Co.  v,  Lamothe,  Tex.  Sup.  Ct., 
Feb.  14,  1890. 

Same — Contributory  Negligence — Assuming  Dangerous  Position. — Plaint- 
iff was  employed  as  a  *'  wiper"  at  one  of  defendant's  roundhouses.  It  was 
part  of  his  duty  to  go  with  the  dispatcher  or  '•  hostler  "  when  the  latter, 
acting  as  an  engineer,  ran  the  locomotives  to  and  from  the  roundhouse  to 
the  main  track,  where  the  regular  engineer  customarily  assumed  or  sur- 
rendered control.  When  with  the  dispatcher  upon  the  locomotive,  it  was 
plaintiff's  duty  to  aid  in  putting  in  water  and  fuel,  to  open  and  close 
switches,  and  occasionally  to  couple  the  locomotive  to  cars  which  might 
have  to  be  moved  a  short  distance.  No  instructions  had  been  given  to 
the  plaintiff  as  to  the  manner  of  coupling  cars,  nor  had  he  been  informed  of 
any  rules  which  required  the  use  of  signals  by  the  use  of  the  bell  or  other- 
wise, except  that  he  had  observed  that  it  was  the  usual  practice  for  the  en- 
gineer to  receive  a  signal  from  the  person  who  was  making  the  coupling, 
and  that  on  one  occasion  he  had  been  told  by  the  dispatcher  that  he  dared 
not  move  the  engine  before  ringing  the  bell.  On  the  day  of  the  accident, 
plamtiff  by  the  dispatcher's  orders,  stepped  to  the  end  of  some  cars 
that  he  might  couple  them  to  the  locomotive.  Finding  the  pin  fast  in  the 
draw-head  of  the  car  he  stepped  to  the  tender  of  the  locomotive,  obtained 
another  pin,  returned  to  the  car,  and  while  attempting  to  drive  the  fas- 
tened pin  out  of  the  draw-head,  was  struck  by  the  locomotive.  The  loco- 
motive had  been  stopped  about  10  feet  from  the  cars,  and  it  was  moved 
back  upon  him  by  the  dispatcher  without  any  warning  whatever,  Neid, 
that  the  testimony  was  not  sufficient  to  show  the  plaintiff  to  have  been 
guilty  of  contributory  negligence.  Rehman  v,  Minneapolis  &  N.  W.  R. 
Co.,  Minn.  Sup.  Ct.,  Feb.  18,  1890. 

Contributory  Negligence — Car  Repairer — Assuming  Dangerous  Position — 
"KIclclng.'' — It  appeared  that  plaintiff '§  intestate,  a  car  repairer,  had  long 
been  familiar  with  the  manner  in  which  cars  had  been  removed  at  the 
place  where  he  received  his  injury.  He  knew  that  a  newly  loaded  car  was 
liable  to  be  "  kicked  "  up  agamst  the  other  cars  and  thus  to  push  them  for- 
ward. While  engaged  in  repairing  a  car  with  three  or  four  cars  standing 
behind  him,  an  interval  being  left  open  at  his  request,  a  newly  loaded  car 
was  kicked  behind  him  with  sufficient  force  to  drive  them  across  the  in- 
terval and  upon  deceased,  killing  him  instantly.  HM,t\i?x  if  under  these 
circumstances  he  voluntarily  went  to  work  in  the  space  between  the  cars, 
giving  no  notice  that  he  was  there,  he  was  guilty  of  contributor)'  n^h- 
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gence  in  putting  himself  in  a  position  of  danger,  and  that  if  on  the  other 
hand,  he  requested  the  conductor  to  leave  the  space  open,  and  such  request 
is  to  be  taken  as  notice  of  his  being  between  the  cars,  then  the  omission  to 
heed  this  notice  and  the  "  kicking  "  of  the  car  while  he  was  there,  were 
negligence  on  the  part  of  his  fellow-servants  for  which  the  defendant  was 
not  liable.  Whitmore  v,  Boston  &  M.  R.  Co.,  Mass.  Sup.  Jud.  Ct.,  Jan.  2, 
1890. 


Le  May  • 

< 

V, 

Canadian  Pacifi  c  R.  Co. 

(18  Ont  Rep.  314.) 

Master  and  Servant — Unpacked  Frog — "  Person  Injured  ''  thereby — Con- 
struction of  Statute.— Section  262,  sub-sec.  3,  of  51  Vic,  chap.  29  (D.)  pro- 
vides that  •'  the  spaces  behind  and  in  front  of  every  railway  frog  or  cross- 
ing, and  between  the  fixed  rails  of  every  switch,  where  such  spaces  are 
less  than  five  inches  in  width,  shall  be  filled  with  packing  up  to  the  under 
side  of  the  head  of  the  rail,"  and  sect.  289  of  the  same  Act  provides  that 
"  every  company,  *  *  ♦  causing  or  permitting  to  be  done,  any  matter, 
act  or  thing  contrary  to  the  provisions  of  this  Act  or  the  special  Act  * 
*  ♦  or  omitting  to  do  any  matter,  act  or  thing  required  to  be  done  on 
the  part  of  any  such  company,  *  *  *  is  liable  to  any  person  injured 
thereby  for  the  full  amount  of  damages  sustained  by  such  actor  omission," 
etc.  The  plaintiff,  who  had  been  for  some  months  employed  at  the  place 
where  the  accident  happened,  as  a  switch  foreman,  while  m  the  course  of 
his  duty  in  the  act  of  uncoupling  cars,  had  his  foot  caught  in  an  unpacked 
frog,  where  it  was  crushed  by  the  wheels  of  the  cars.  Held,  that,  although 
a  servant  of  the  defendants,  he  was  a  "person  injured  "  within  the  mean- 
ing of  the  statute,  and  entitled  to  maintain  an  action  for  negligence. 

Same — Notice  —Assumption  of  Risk. — The  jury,  having  found  that  the 
frog  was  not  packed,  in  reply  to  a  question  whether  the  plaintiff  had  "  no- 
tice or  knowledge  or  ought  he  to  have  had  notice  or  knowledge  that  the 
frog  was  not  packed,"  answered  :  *'  We  believe  he  did  not  have  notice,  and 
should  have  had  notice."  and  in  answer  to  another  question  they  negatived 
contributory  negligence  on  the  plaintiff's  part.  Held,  even  assuming  that 
the  meaning  of  the  answer  was  to  impute  notice  of  the  danger  to  the 
plaintiff,  it  would  not  prevent  his  recovering  so  long  as  he  himself  was  not 
negligent,  there  being  no  finding  or  evidence  to  sustain  a  finding  that  the 
plaintiff,  freely  and  voluntarily,  with  full  knowledge  of  the  nature  and  ex- 
tent of  the  nsk  he  ran,  impliedly  agreed  to  incur  it. 

Action  by  Joha  W,  Le  May  against  the  Canadian  Pacific 
R.  Co.  for  negligence  in  not  having  a  certain  space  at  a  frog 
in  the  railway  track  filled  with  packing,  by  reason  of  which 
his  foot  was  caught  in  the  unpacked  frog,  and  was  run  over 
and  crushed  by  the  wheels  of  a  railwav  car.  The  facts  are 
fully  set  out  in  the  judgment  of  the  divisional  court.  Five 
questions  were  submitted  to  the  jury,  four  of  which,  with  the 
answers  are  set  out  in  the  judgment  of  Ferguson,  J.,  and  the 
fifth  was  as  to  the  airtount  01  damages,  if  any,  which  were 
found  at  $2,500. 
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The  judge  reserved  judgment  on  the  findings  until  after 
argument,  and  then  rendered  the  following  opinion : — Fal- 
CONBRIDGE,  J. — Mr.  Shepley's  able  and  ingenious  argument 
merits  more  consideration  and  more  elaborate  treatment  than 
I  am  able  to  give  it  in  view  of  the  limited  time  at  my  disposal. 
It  is  of  the  last  importance  that  the  parties  should  be  able,  if 
they  so  desire  it,  to  move  against  this  judgment  at  the  next 
sittings  of  the  divisional  court.  With  much  doubt  and  hesi- 
tation, I  refuse  to  give  effect  to  his  contention  that  the  ef- 
fect of  S  289  of  51  Vic,  chap.  29,  (D.)  is  merely  to  declare  the 
want  of  packing  to  be  an  act  of  negligence  and  disregard  of 
duty  on  the  part  of  the  defendants,  and  that  a  servant  must 
otherwise  bring  himself  within  the  rules  of  the  common  law 
before  he  can  recover.  If  I  am  right  in  this,  it  is  not  neces- 
sary to  decide  whether  the  knowledge  of  a  section  foreman 
is  notice  to  the  company.  I  enter  judgment  for  the  plaintiff 
with  full  costs. 

From  this  judgment  the  defendants  appealed  to  the  divis- 
ional court. 

Shepley  for  the  appeal. 

Delamere  and  Frank  Keefer^  contra. 

Boyd  C. — Le  May  now  aged  twenty-five  years,  went  into 
the  service  of  the  Canadian  Pacific  Railway  in  December, 
1887,  and  was  promoted  to  the  position  of  switch 
^»^-  foreman  in  July,  i888.     On  22  May,  1888,  the  Rail- 

way  Act,  51  Vic.  chap.  29  (D.)  was  passed,  which  provided 
for  the  packing  of  railway  frogs.  On  6th  August  the  side 
track  was  constructed  near  Port  Arthur,  on  which  the  acci- 
dent occurred  on  20th  October,  whereby  the  plaintiff  lost  his 
foot  by  reason  of  the  omission  of  the  defendants  to  comply 
with  tlie  statute  in  this  particular.  Sec.  262  gives  directions 
for  packing  frogs ;  and  sec.  289  provides  that  the  company 
which  omits  to  do  anything  required  to  be  done  by  the  com- 
pany (t.  <?.,  by  that  statute)  is  liable  to  the  person  injured 
thereby  for  the  full  amount  of  damages  sustained  by  such 
omission.  The  plaintiff's  action  is  founded  on  a» statutory 
breach  of  duty  on  the  part  of  the  defendants,  by  which  he 
has  been  maimed  for  life. 

It  was  argued  that  he  was  not,  being  a  servant  of  the  com- 
pany, within  the  meaning  of  the  statute.  To  that  may  be 
answered  the  plain  meaning  of  the  words  which 
"Anjper.  extend  to  "  any  person  injured. "  Borrowing  the 
•oD^iBjired  language  of  LocTke,  **  We  must  consider  whatper- 
umo?"*"  son  stands  for,  which  I  think  is  a  thinking,  intelli- 
phrue.  gent  being.     It  is  ordinar)^  knowledge,  which  even 

judges  must  not  forget  in  the  presence  of  a  statute, 
that  of  all  persons  in  the  community  those  most  exposed  to 
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to  danger  from  the  fatal  frog,  are  the  track  and  switchmen 
of  the  railway.  To  leave  these  men  out  of  the  benefit  of  the 
act.  would  be  to  minimise  its  scope  and  violate  one  of  the 
main  canons  of  interpretation  laid  down  by  the  legislature, 
whereby  all  acts  are  deemed  remedial  and  to  be  liberally  con- 
strued; R.  S.  C.  chap.  1,  sec.  7,  sub-sec.  56. 

It  is  next  urged  that  the  answer  made  by  the  jury  to  the 
first  question  left  to  them,  disentitles  the  plaintiff  to  recover. 
This  question  was,  "  Did  the  plaintiff  before  the 
happening  of  the  accident,  have  notice  or  knowl-  Finding  of 
edfi:e,  or  ougfht  he  to  have  had  notice  or  knowledge  ^V^~^?}}^ 

^i  ^^  \      r    ^  ^  ij-\A  TTT      1  of  condition 

that  the  frog  was  not  packed  ?  Answer — We  be-  of  frog, 
lieve  he  did  not  have  notice,  and  should  have  had 
notice. "  The  defendants*  counsel  says  this  means  he  is  to 
be  affected  with  notice  of  the  state  of  the  frog,  because  of 
his  employment  and  his  observation  of  the  place.  I  should 
take  the  very  opposite  meaning  out  of  the  words — namely, 
that  no  notice  was  given  to  him  of  the  frog  being  unpacked,, 
and  that  notice  should  have  been  given  to  him.  That  is  also 
in  harmony  with  the  answer  of  the  jury  to  the  fourth  ques- 
tion, that  he  was  not  guilty  of  contributory  negligence.  But 
assume  that  it  means  that  notice  of  the  danger  is  to  be  im- 
puted to  him,  that  would  not  prevent  his  recovering  so  long 
as  he  was  not  himself  negligent.  As  expressed  by  Lord  Jus- 
tice BowEN  in  Thomas  v.  Quartermain,  18  Q.  B.  D.,  at  p.  697 ; 
"  The  plaintiff's  knowledge  of  the  danger  is  not  conclusive. 
Obviously,  such  knowledge  may  have  even  led  him  to  exer- 
cise extraordinary  care.  '* 

The  hope  of  the  defendants  based  on  this  apparently  ambig- 
uous findmg  is  dissipated  by  the  holding  of  Wills,  j.>  i"  Os- 
borne V.  London  and  N.  W.  R.  Co.,  L.  R.,  21  Q.  B.  D.  220,  223 ; 
35  Am.  &  Eng.  R.  Cas.  483.  He  said,  **  Where  the  existence 
of  negligence  on  the  part  of  the  defendants,  and  the  absence 
of  contributory  negligence  on  the  part  of  the  plaintiff,  are 
specifically  found,  *  *  if  the  defendants  desire  to  succeed 
on  the  ground  that  the  maxim  volenti  non  fit  injuria,  is  applica- 
ble, thev  must  obtain  a  finding  of  fact  that  the  plaintiff  freely 
and  voluntarily,  with  full  knowledge  of  the  nature  and  ex- 
tent of  the  risk  he  ran,  impliedly  agreed  to  incur  it.  "  There 
is  here  no  evidence  which  would  warrant  such  a  finding. 

The  last  defence  urged  is  the  standing  one  of  contributory 
negligence.  But  this  was  left  fully  and  fairly  to  the  jury^ 
and  tney  have  disposed  of  it  adversely  to  the  com- 
pany, and  it  cannot  be  said  that  there  is  not  suffi-  ^^^^^^^ 
cient  evidence  to  support  their  disposition  of  this 
defence.  While  under  orders  from  the  company  to  take 
charge  of  cars  loaded  with  various  freight  so  as  to  place  them 
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at  their  proper  places  for  unloading,  he  had  to  detach  or 
uncouple  some  of  these  loaded  cars.  He  found  the  pin  to  be 
stiff  and  could  not  pull  it  out  from  the  side  of  the  car,  and 
so  stepped  in  with  one  foot  between  the  cars  to  get  abetter 

fmll,  and  while  working  at  the  pin,  his  foot  went  into  the 
rog  and  was  caught.  The  cars  were  moving  backwards 
slowly,  inch  by  inch,  as  it  were,  and  in  spite  of  nis  efforts  to 
get  free,  they  shoved  him  forward,  and  one  wheel  went  over 
his  foot.  He  was  familiar  with  the  manner  of  uncoupling 
cars  and  acted  on  this  occasion  in  the  usual  wav.  He  knew 
there  was  a  frog  at  the  place  in  question,  but  did  not  know 
whether  it  was  filled  or  not.  The  plaintiff  says  ihe  company 
expect  men  to  uncouple  cars  while  they  are  on  the  move,  un- 
der pain  of  being  discharged  if  they  ao  not  adopt  this  plan. 
The  company  knew  of  how  the  work  of  coupling  was  usually 
and  generally  done,  and  should  have  been  solicitous  to  lessen 
the  danger  as  much  as  possible  by  observing  the  directions 
of  the  statute.  The  plamtiff  was  a  competent  person  to  do 
this  work,  and  as  the  car  was  moving  so  very  slowly  he  felt 
himself  evidently  master  of  the  situation,  and  would  have 
been  so  but  for  the  defendant's  neglect  to  make  the  frog  per- 
fectly safe.  This  omission  of  duty  on  the  defendant's  part, 
appears  to  me  to  have  given  rise  to  the  accident,  and  to  nave 
been  its  immediate  cause,  and  I  find  no  good  reason  for  dis- 
turbing the  verdict  and  judgment  in  the  plaintiff's  favor. 

Ferguson,  J. — The  plaintiff  was  a  switchman  in  the  employ- 
ment of  the  defendants.  It  is  alleged  that  the  accident  which 
CMe  KUted.  ff^^'^  ^ise  to  the  action  occurred  by  reason  of  the 
negligence  of  the  defendants  in  not  having  a  cer- 
tain space  at  a  frog  in  their  railway  track  filled  with  packing  as 
required  by  the  Railway  Act,  51  Vic.  chap.  29  (D).  It  is  not 
now  asserted  that  this  space  was  packed  as  required,  or  at  all. 
The  fact  is  undisputed  that  it  was  not  packed.  The  plaintiff 
sustained  the  injury  complained  of  while  in  the  performance 
of  his  duty  as  such  employe  of  the  defendants,  and  at  this 
place  he  had  his  foot  cut  off  or  partly  cut  off  by  a  wheel  of 
one  of  the  defendant's  cars,  and  the  jury  have  awarded  him 
$2,500  damages. 

The  3rd  sub-section  of  section  262  of  the  Act  provides 
that  the  space  behind  and  in  front  of  every  railroad  frog  or 
ProTiBio  f  ^^^ssing,  and  between  the  fixed  rails  of  every  switch 
MUtmu^'^^  where  such  spaces  are  less  than  five  inches  in 
width,  shall  be  filled  with  packing  up  to  the  under 
side  of  the  head  of  the  rail.  The  289th  section  of  the  same 
Act  provides  that  "  every  company  *  *  causing  or  per- 
mitting  to  be  done,  any  matter,  act,  or  thing  contrary  to  the 


VUL.4I]  EMPLOYES — CONSTRUCTION  OF  STATUTE.  335 

provisions  of  the  Act  or  the  special  Act,  *  *  or  omitting 
to  do  any  matter,  act,  or  thing  required  to  be  done  on  the 
part  of  any  such  company,  *  *  is  liable  to  any  person  in- 
jured thereby^  for  the  full  amount  of  damages  sustained  by 
such  act  or  omission,"  etc.  The  plaintiff  had  been  for  some 
months  employed  at  the  place  where  the  accident  happened, 
and  had  had  charge  of  a  gang  of  men  there. 

Several  questions  were  submitted  to  the  jury,  which  were 
as  follows: — ist.  Did  the  plaintiff  before  the  happening  of 
the  accident,  have  notice  or  knowledge,  or  ought 
he  to  have  had  notice  or  knowledge,  that  the  frog  JJI,*^\t^J^ 
was  not  packed  ?     The  answer  of  the  jury  is :  "  We  j^^. 
believe  he  did  not  have  notice,  and  should  have 
had  notice."     2nd.  Did  the  accident  happen  to  the  plaintifiF 
by  reason  of  the  frog  not  being  packed  m  accordance  with 
the  statute?    The  answer  is :  "  We  believe  that  it  did."     3rd. 
Did  the  plaintiff  receive  the  injuries  while  in  the  discharge 
of  his  duties,  as  a  servant  of  the  defendants,  and  in  conse- 
quence  of  the  discharge  by  him  of  such  duties?     The  answer, 
is:  "  We  believe  he  received  the  injuries  in  the  discharge  of 
his  duties,  and  in   consequence  of   them."     4th.    Was  the 
plaintiff  guilty  of  contributory  negligence?     The  answer  is  : 
"We  do  not  believe  that  he  was." 

•It  was  contended  that  the  words,  "  Any  person   injured 
thereby"  in  the  289th  section  aforesaid,  do  not  apply  to  or 
comprehend  an  employe  or  servant  of  the  railway 
company ;  but  I  cannot  perceive  any  good  ground  Jnt"^*^" 
for  this  contention,  and  I  agree  in. the  reasoning 
and  conclusion  of  the  chancellor  in  his  judgment  in  regard 
to  this  element  of  the  case. 

There  was  much  contention  at  the  bar  respecting  the  mean- 
ing of  the  answer  to  the  first  question,  that  is :  wnether  the 
jury  meant  by  the  latter  part  of  it,  "  and  should 
have  had  notice,"  that  the  plaintiff  should  have  l^^l^^l^] 
been  notified  by  the  defendants  that  the  space  in 
question  was  not  packed ;  or  that  the  plaintiff  having  been 
for  some  considerable  time  engaged  or  employed  in  the  per- 
formance of  his  duties  as  the  defendants'  servant  at  the  place, 
should  have  himself  known  that  the  space  in  question  was  not 

f)acked  as  required.  1  do  not  see  that  it  matters  so  much  so 
ar  as  the  result  o£  the  case  is  concerned,  which  of  these  read- 
ings is  given  to  this  answer  of  the  jury ;  for,  let  it  be  assumed 
that  the  one  least  favorable  to  the  plaintiff  is  adopted,  then  I 
apprehend  notice  that  the  space  was  not  packed  as  required 
will  be  imputed  to  the  plaintiff..  The  second  finding  is  that 
the  accident  occurred  by  reason  of  the  space  not  being 
packed ;  and  there  is  no  doubt  that  this  finding  is  well  sup- 
ported by  the  evidence. 
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The  fourth  finding  is,  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  As  appears  by  the  opinions  of  all 
tne judges  in  the  case,  Thomas  v,  Quartermain,  18 
l^^^^^  Q.  B.  D.  685,  this  notice  imputed  to  the  plaintiff 
(or  even  actual  knowledge  01  the  fact  if  such  had 
been  the  case),  is  not  conclusive  against  the  plaintiff  on  the 
question  of  contributory  negligence.  In  that  case  the  learned 
judges  were  not  all  of  the  same  opinion,  but  upon  this  par- 
ticular point  they  seem  to  agree.  The  case  was  under  the 
provisions  of  a  statute  different  from  the  act  relied  on  in  the 
present  case  ;  nevertheless,  the  discussion  and  the  authorities 
referred  to  upon  this  particular  branch  or  subject  are  in  point 
here.  Several  cases  are  referred  to  in  the  judgments,  and  so 
far  as  I  am  able  to  perceive  from  these,  from  tne  opinions  of 
the  learned  judges,  and  from  some  other  cases,  it  is  not  un- 
safe to  state  the  law  upon  the  point  as  laid  down  in  the  case 
of  Clarke  7'.  Holmes,  7  H.  &.  N.  937,  namely,  that  knowledge 
is  only  a  fact  in  the  case  to  be  taken  into  consideration  bv 
the  jury,  with  all  the  other  facts  and  circumstances,  in  deter- 
mining the  question  whether  the  plaintiff  had  himself  helped 
to  bring  about  the  accident,  in  respect  of  which  he  seeks  to 
charge  the  defendants. 

The  jury  knew  what  they  intended  by  the  part  of  their 
answer — that  is,  the  answer  to  the  first  question  ;  and  if  they 
meant,  as  I  have  assumed,  against  the  plaintiff,  that  by  reason 
of  his  employment  at  the  place,  and  being  so  long  engaged 
there,  he  ought  to  have  known  what  the  fact  really  was; 
they  must  have  taken  this  into  account  when  they  were  con- 
sidering what  their  finding  should  be  on  the  issue  re^ardinff 
contributory  negligence,  and  their  finding  upon  this  issue,  1 
think,  cannot  be  disturbed  here.  I  agree  with  the  chancellor 
in  his  way  of  looking  at  the  evidence  relating  to  this  issue, 
and  I  think  there  is  certainly  evidence  on  which  a  jury  might 
reawSonably  find,  as  the  jury  have  found  upon  this  issue,  and 
such  being  the  case,  we  cannot,  according  to  the  latest  au- 
thorities on  the  subject,  disturb  the  finding. 

Then  there  being  a  statutory  duty  resting  upon  the  defend- 
ants to  have  the  space  in  question  nlled  or  packed,  the  acci- 
dent having  occurred  by  reason  of  this  duty  having  been  neg- 
lected— see  the  second  finding — the  plaintiff  being  a  person 
within  the  meaning  of  the  words  **any  person  injured  there- 
by *'  in  the  289th  section,  and  not  being  guilty  of  contributory 
negligence,  I  do  not  see  that  his  case  at  tne  present  time 
would  be  any  better  or  stronger  if  the  other  reading  were 
given  to  the  latter  part  of  the  answer  to  the  first  question- 
namely,  that  he  should  have  been  notified  by  the  defendants, 
and  I  do  not  see  how  we  are  to  disturb  the  verdict  the  plaint- 
iff has  obtained. 
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It  was  contended,  as  I  understood  the  argument,  that  the 
plaintiff  had  voluntarily  undertaken  the  whole  risk  at  the 
time  and  place  of  the  accident,  and  that  his  case 
fell   under  the  maxim  volenti  non  fit  injuria^  coun-  Pleadings 
sel  seeking  to  separate  this  means  of  defense  from  Ifl*V*JJ*" 
the  issue  raised  upon  the  question  of  contributory 
J^^gligdce,  as  was  apparently  done  in  Thomas  v.  Quarter- 
main,  18  Q.  B.  D.  685.     This  was  not  set  up  in  the  pleadings 
as  a  defense,  although  contributory  neg;ligence  is  set  up. 

Under  the  former  law  of  pleading,  it  was  not  necessary 
that  a  defendant  should  set  up  contributory  negligence,  or 
perhaps  the  other,  if  he  chose  to  rely  upon  it.  The  whole 
would  be  involved  probably  in  the  issue  raised  upon  the 
plea  "  not  guilty,"  for  the  plaintiff,  there  being  only  that  plea 
upon  the  record,  would  have  to  make  out  that  the  injury  oc- 
curred to  him  by  reason  of  the  negligence  of  the  defendants ; 
or  to  put  it  otherwise,  that  the  negligence  of  the  defendants 
was  tne  proximate  cause  of  the  injury  of  which  he  com- 

Elained ;  and  if  on  the  evidence  it  appeared  that  he  himself 
ad  partly  or  wholly  caused  the  injury,  he  could  not  succeed 
unless  in  case,  where,  notwithstanding  some  neglect  by  the 
plaintiff,  the  defendants  might,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident,  as  in  the  case  of  Tuff  v.. 
Warman,  21  C.  B.,  N.  S.  740,  and  many  subsequent  cases. 
But  under  the  present  law  of  pleading,  the  parties  are  to  state 
the  facts  upon  which  they  respectively  rely ;  and  it  may  be 

Questioned,  when  the  defendants  seek  to  separate  this  as  a 
efense  from  contributory  negligence,  whicn  they  have  set 
'^up,  whether  they  are  at  liberty  to  do  so  without  a  pleading 
on  the  subject. 

Apart,  altogether,  however,  from  any  question  of  pleading, 
it  appears  to  me  that  the  defendants  cannot  and  do  not  make 
out  their  contention  in  this  respect.  Whether  or  not  the 
plaintiff  did  voluntarily  undertake  the  whole  risk  is  a  ques- 
tion of  fact.  It  is  to  be  borne  in  mind  that  the  jury  have 
found  that  the  plaintiff  did  not  in  fact  know  that  the  space  or 
frog  in  question  was  not  packed  ;  and  the  most  that  can  be 
said  against  the  plaintiff  on  the  finding  upon  this  immediate 
question  is,  that  notice  of  the  fact  should  be  imputed  to  him. 
The  question  as  to  the  kind  of  knowledge  of  the  danger 
necessary  to  found  this  defense,  is  referred  to  and  discussed 
in  the  case  of  Thomas  v.  Quartermain,  18  Q.  B.  D.  685,  the 
learned  judges  employing  various  forms  of  words  in  so  doing, 
but  I  see  nothing  in  that  case  or  in  any  other  authority  to 
lead  to  the  opinion  or  conclusion  that  the  risk  can  be  vol- 
untarily undertaken  or  encountered  by  one  who  does  not 
at  the  time,  in  fact,  know  of  the  danger.     It  is  laid  down,  as 

41  A.  &  £.  R.  Gas.— 22 
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I  understand  it,  that  the  knowledge  on  the  part  of  the  plaint- 
iff, which  will  prevent  him  from  alleging  negligence  against 
a  defendant,  must  be  a  knowledge  under  such  circumstances 
as  leads  necessarily  to  the  conclusion  that  the  whole  risk  was 
voluntarily  incurred  or  encountered  by  him  ;  and  I  am  wholly 
unable  to  see  how  this  can  be  the  case  where  there  is  only 
imputed  knowledge,  if  even  so  much  as  this,  and  not  knowl- 
edge in  fact  of  the  danger. 

In  addition  to  what  I  have  said,  I  agree  with  the  view 
of  the  evidence  taken  by  the  chancellor  bearing  upon  this 
element  of  this  case  ;  and  1  am  of  the  opinion  that  it  has 
not  been  shown  that  there  is  in  fact  ground  for  this  defense; 
and  besides  it  was  not  left  to  the  jury,  and  there  is  no  finding 
upon  the  subject.  I  do  not  know  that  anything  was  urged 
against  the  amount  of  damages  awarded  by  the  jury,  and  1 
am  of  the  opinion  that  the  verdict  and  the  judgment  entered 
thereon  should  be  sustained. 

Injuries  to  Employes — Construction  of  Statutes — "Any  Person.'' — A  stat- 
ute which  gives  a  right  of  action  against  a  railroad  company  *'  whenever 
any  person  shall  die  from  any  injury  resulting  from  or  occasioned  by  the 
negligence,  unskillfulness,  or  criminal  intent  of  any  officer,  agent,  servant 
or  employe,  whilst  running,  conducting,  or  managing  any  locomotive,  car, 
or  train  of  cars,"  does  not  give  a  right  of  action  for  death  happening  through 
the  negligence  of  a  fellow-servant,  if  the  master  has  not  been  n^ligent  in 
employing  unskillful  or  improper  servants.  The  court  in  this  case  declared 
that  the  legislature  did  not  intend  to  include  under  the  term  "  any  person" 
a  fellow-servant  injured  by  the  negligence  of  a  co-employe  without  any  fault 
of  the  master.  Proctor  v.  Hannibal  &  St,  J.  R.  Co.,  64  Mo.  112,  overruling 
Schultz  V.  Pacific  R.  Co.,  36  Mo.  13.  See  also  Connor  v.  Chicago,  R.  I.  a 
P.  R.  Co.,  59  Mo.  185.  A  similar  decision  was  rendered  by  the  supreme 
judicial  court  of  Maine  in  Carle  v.  Bangor  &  P.  R.  &  C.  Co.,  43  Me.  269, 
the  court  deeming  the  purpose  of  the  statute  in  that  case  to  be  to  fix  and 
establish  the  rights  and  obligations  of  railroad  companies  as  between  them- 
selves and  third  persons,  not  their  servants.  In  Sullivan  v.  Mississippi  & 
M.  R.  Co.,  1 1  Iowa  421,  a  statute  entitled  *•  An  act  granting  to  railroad  com- 
panies the  right  of  way,"  which  provided  that  "  every  railroad  corporation 
shall  be  liable  for  all  damages  sustained  by  any  person  in  consequence  of 
any  neglect  of  the  provisions  of  this  act,  or  of  any  other  neglect  of  any  of 
their  agents,  or  by  any  mismanagement  of  their  engineers,  by  the  persons 
sustaining  such  damages"  was  construed  no|  to  extend  the  liability  of  the 
employer  to  cases  where  the  injury  was  caused  by  the  n^ligence  of  a  co- 
employe. 

Construction  of  Statute— Right  of  Employe  to  Recover— "Any  Person."— 
A  statute  of  Missouri  provides  that  "  whenever  any  person  shall  die  from 
any  injury  resulting  from  or  occasioned  by  the  negligence  *  *  ♦  of  any 
servant  or  employe,  while  running,  conducting  or  managing  any  locomotive, 
car  or  train  of  cars,"  etc.,  and  a  subsequent  clause  provides  that  "when 
any  passenger  shall  die  from  injury  resulting  from  or  occasioned  bv  any 
defect  or  insufficiency  in  any  railroad  or  machinery  thereof."  Hda^  that 
the  provision  of  the  first  clause  conferred  a  right  of  action  upon  employes 
injured  by  the  negligence  of  those  in  charge  of  the  train  so  long  as  such 
persons  were  not  fellow-servants.    Sullivan  v,  Missouri  Pac.  R.  Co.,  97  Mo. 
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113.  Black,  J.,  said : — "The  further  p>oint  is  made  that,  this  being  an 
action  by  the  representative  of  an  employe,  the  court  erred  in  fixing  the 
damages  at  $5,000.  In  other  words,  the  contention  is  that  the  case  is  not 
within  the  second  section  of  the  damage  act.  The  case  of  Proctor  v,  Han- 
nibal &  St.  J.  R.  Co.,  64  Mo.  112,  decides,  and  decides  only,  that  the  words 
*  any  person*  do  not  include  the  case  of  a  servant  whose  death  is  occasioned 
by  the  negligence  of  a  fellow-servant.  Considering  the  second,  third  and 
fourth  sections  together,  it  was  held  that  it  was  not  the  object,  purpose,  or 
intent  of  the  legislature  to  destroy  or  interfere  with  the  rule  that  prohibits 
a  ser\'ant  f rom  sustaining  an  action  against  the  master  for  the  negligence 
of  a  fellow-servant.  '  The  master  himself  not  being  in  fault,'  says  the  court, 
'  the  face  of  the  section  is  at  war  with  any  other  idea  than  that  the  right 
to  sue  was  intended  to  be  a  transmitted  right,  and  not  an  original  right.' 
That  case  has  been  followed  to  the  present  time,  and  we  still  adhere  to  the 
ruling  there  made.  But  if  we  are  right  in  the  conclusion  that  Sullivan  was 
not  a  fellow-servant  with  the  servants  of  the  defendant,  running  the  train 
which  ran  over  and  killed  him,  then  the  Proctor  Case  is  without  any  ap- 
plication here.  The  statute  reads :  '  Whenever  any  person  shall  die  from 
any  injury  resulting  from  or  occasioned  by  the  negligence  *  *  ♦  of  any 
servant  or  employe,  while  running,  conducting,  or  managing  any  locomotive, 
car,  or  train  of  cars,'  etc. ;  and  a  subsequent  clause  goes  on  to  say :  '  And 
when  any  passenger  shall  die  from  any  injury  resulting  from  or  occasioned 
by  any  defect  or  msufficiency  in  any  railroad,  or  machinery  thereof,'  etc. 
It  will  be  seen  that,  in  case  of  death  resulting  from  defective  road  or  ma- 
chinery, this  section  extends  to  passengers  only,  and  not  to  servants,  though 
they  niay  have  a  cause  of  action  under  the  third  section,  but  not  even  under 
that  section,  if  the  death  be  the  result  of  the  negligence  of  a  fellow-servant. 
But  the  first  clause  of  the  second  section  is  not  limited  to  passengers. 
Under  that  clause,  if  the  person  die  from  the  negligence  of  the  servant, 
while  running  any  locomotive,  car,  or  train  of  cars,  then  his  representatives 
will  be  entitled  to  recover  $5,000  damages ;  provided  the  person  would  have 
had  a  cause  of  action  had  death  not  followed.  Sullivan,  therefore,  not  be- 
ing a  fellow-servant  with  the;train  men,  the  plaintiff's  cause  of  action  comes 
^thin  the  said  second  section  of  the  damage  act." 


Lake  Shore  &  Michigan  Southern  R.  Co. 

«'% 
Parker. 

{Illinois  Supreme  Court,  January  21,  1890.) 

Contributory  Negligence—  Excessive  Speed— View  of  Switch  Obscured.— 
Where  an  engineer  operating  a  train  which  was  behind  time,  approached 
a  switch  at  the  usual  speed  of  14  to  18  miles  an  hour  with  his  engine  under 
control,  while  his  view  was  obstructed  by  smoke  so  that  he  could  not  see 
the  switch  target,  the  question  whether  he  was  guiltv  of  contributory  neg- 
ligence precluding  a  recovery  for  his  death,  is  one  of  fact  for  the  jury. 

Same — Violation  of  Rules — Province  of  Jury.  —Rules  requiring  the  engineer 
when  his  view  is  obstructed  to  control  his  train  so  as  to  be  able  to  stop 
within  the  range  of  his  vision ;  to  run  delayed  trains  with  great  caution 
and  at  all  times  under  full  control ;  to  approach  stations  with  reduced  speed 
and  with  care,  simply  call  attention  specifically  to  the  exercise  of  that  care 
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which  the  law  imposes  upon  everv  engineer,  and  the  question  whether  an 
engineer  who  approached  a  switcn.  his  view  of  which  was  obscured,  at  a 
speed  of  14  miles,  was  guilty  of  a  violation  of  the  rules,  is  one  of  fact  for 
the  jury. 

Same — Limit  of  Speed  Prescribed  by  Ordinance — Cause  of  Injury.— Al- 
though the  train  was  running  at  a  speed  exceeding  the  limit  established  by 
municipal  ordinance,  and  the  engineer  was  therefore  guilty  of  n^ligence 
per  se,  the  engineer  or  his  representatives  are  entitled  to  recover  ifthe  ex- 
cessive speed  did  not  contribute  to  the  injury. 

Same — Consideration  of  Engineer's  Conduct — Instructions. — An  instruc- 
tion that  in  determining  whether  an  engineer  "at  the  time  of  the  accident 
made  use  of  all  the  care,  exertion  and  skill  "  expected  of  a  locomotive  en- 
gineer, the  jury  may  take  into  consideration,  etc.,  is  not  open  to  the  objec- 
tion that  it  confines  the  attention  of  the  jury  to  the  moment  of  the  occurrence 
of  the  accident,  and  excludes  from  its  consideration  negligence  of  the  con- 
ductor or  engineer  leading  up  to,  or  causing  the  accident. 

Damages — Instruction— Statutory  Limit. — An  instruction  that  if  the  jury 
find  for  the  plaintiff  *'  they  may  assess  the  plaintiff  s  damages  at  such  sum 
as  will  be  a  fair  compensation  with  reference  to  pecuniary  injuries  result- 
ing from  such  death  to  the  widow  and  next  of  kin  to  the  deceased,  not  ex- 
ceeding the  sum  of  $5,000,"  is  not  open  to  the  objection  that  it  authorizes 
a  recovery  of  the  sum  of  $5,000  whether  the  pecuniary  loss  of  the  plaintiff 
equals  that  amount  or  not. 

Contributory  Negligence — Duty  of  Engineer — Speed  of  Train. — An  instruc- 
tion that  the  deceased  was  under  the  obligation  to  run  his  train  so  as  to  be 
absolutely  able  to  stop  it  in  time  to  avoid  a  collision  on  a  side  track  in  case 
the  switch  should  have  been  left  open,  is  properly  refused. 

Appeal  from  Appellate  Court,  First  District 

Pliny  B,  Smith  for  appellant. 

John  McGaffey  and  John  71  Richards  for  appellee. 

Wilkin,  J. — This  is  an  action  on  the  case,  brought  by  ap- 
pellee against  appellant,  for  negligently  causing  the  death  of 
CftM  tutod  ^^^  husband,  John  C.  rarker.  There  are  two  counts 
in  the  declaration,  both  in  the  usual  form,  except 
that  the  second  fails  to  allege  that  the  deceased  left  surviving 
him  next  of  kin.  The  negligent  act  by  which  death  was  caused 
is  in  both  counts  charged  to  be  leaving  a  certain  switch  open, 
whereby  the  engine,  then  driven  by  deceased,  was  diverted 
from  its  track,  and  caused  to  collide  with  another  engine  on 
a  side  track.  A  trial  in  the  circuit  court  of  Cook  county,  the 
Honorable  Frank  Baker,  J.,  presiding,  resulted  in  a  verdict 
and  judgment  for  appellee  for  the  sum  of  $5,000,  and  costs  of 
suit.  On  appeal  to  tne  appellate  court  of  the  first  district, 
that  judgment  was  affirmed,  and  appellant  now  prosecutes 
this  further  appeal. 

It  appears  that  at  the  time  of  his  death  deceased  was  era- 
ployed  as  a  locomotive  engineer  on  the  railway  of  the  Chicago, 
Fmu.  Rock  Island  &  racific  Railway  Company.   Running 

into  the  city  of  Chicago  from  the  switch  between 
Engle  wood  and  the  city  depot,  a  distance  of  some  six  miles,  this 
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company  and  appellant  used  the  same  main  tracks,  along  which, 
at  frequent  intervals,  were  switches  under  the  exclusive  control 
of  appellant.  These  were  supplied  with  targets,  which  served 
as  signals  to  indicate  whether  the  switch  was  open  or  closed. 
One  of  these  switches  was  at  Forty-Fourth  street,  at  which 
place  appellant  maintained  extensive  yards  on  either  side  of 
the  mam  track.  This  switch  was  on  the  west  side  of  the  west 
track,  and,  when  open,  would  divert  a  train  from  the  east 
main  track  to  a  side  track  in  the  east  yard.  On  the  7th  of 
November,  1883,  as  Parker,  in  charge  of  a  locomotive  attached 
to  a  train  of  passenger  cars,  approached  this  switch  from  the 
south,  he  discovered  that  it  was  open,  but  too  late  to  stop  his 
train  before  being  thrown  on  the  side  track,  and  in  collision 
with  a  locomotive  and  train  belonging  to  appellant,  thereby 
causing  his  death. 

The  theory  of  appellee's  case  is  that  the  employes  of  appel- 
lant had  negligently  left  the  switch  open,  ana  in  a  condition 
dangerous  to  trains  approaching  from  the  south;  that  deceased 
was  in  the  exercise  01  reasonable  care  as  he  approached  the 
same,  and  therefore  appellant  is  liable.  The  first  of  these 
positions  is  not  controverted  by  appellant.  The  second  is 
strenuously  denied,  and  upon  its  determination  the  result  of 
the  case  rests.  It  presents  a  controverted  issue  of  fact,  and 
the  finding  of  the  jury,  affirmed  by  the  judgment  of  the  ap- 
pellate court,  is  conclusive  against  appellant's  contention,  and 
cannot  be  retried  in  this  court.  Appellant  seeks  to  avoid  this 
result  upon  the  theory  that  there  is  no  evidence  tending  to 
support  that  finding,  but,  on  the  contrarv,  the  undisputed 
facts  show  that  deceased  was  himself  guilty  of  gross  negli- 
gence contributing  to  his  death,  and  therefore  the  question 
of  his  negligence  becomes  one  of  law,  and  not  of  fact. 

The  conclusion  is  not  warranted  by  the  evidence.  It  shows 
that  deceased  approached  the  switch  at  the  "  usual  speed," 
and  that  he  was  at  his  proper  place  on  the  en- 

fine,  and  had  it  under  control ;  that  he  remained  at  CoB*rib«torjr 
is  post  to  the  last  moment.  In  short,  the  evidence  S2e*^f"*^ed. 
at  least  tends  to  show  that  he  did  everything  which 
it  was  his  duty  to  do  under  the  circumstances,  unless  it  can 
be  said  that  the  rate  of  speed  at  which  he  approached  the 
switch  should  be  held  conclusive -proof  of  negligence ;  or,  as 
is  argued  by  counsel,  that,  whether  he  could  see  the  switch 
target  or  not,  he  was  bound  to  know  its  position,  and  so  reg- 
ulate the  speed  of  his  train  as  to  be  able  to  stop  it  before 
running;  into  the  open  switch,  and,  if  he  did  not,  he  was  guilty 
of  negligence  as  a  matter  of  law.  The  testimony  of  the  fire- 
man shows  that  for  some  distance  south  of  the  switch  the 
target  was  so  obscured  by  smoke  and  steam  from  an  engine 
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on  a  side  track  near  by  that  it  could  not  be  seen  from  the  cab 
of  Parker's  engine.     To  say  that,  notwithstanding  this  fact,  the 
deceased   was  bound  to  assume,  or  even  suspect,  that  the 
switch  might  be  open,  and  stop  his  train,  or  put  it  so  under 
control  that  he  could  stop  it  before  reaching  the  switch,  and 
that  a  failure  to  do  so  is  conclusive  proof  of  negligence,  seems 
so   unreasonable   as  to  refute  itself.     In  such  case  Parker 
would  certainly  have  the  right  to  suppose  that  others  had 
done  their  duty  by  closing  the  switch.     Little  progress  could 
be   made  by  trains  if  any   other   rule   should  be  adopted. 
Chicago  &  N.  W.  R.  Co.  v.  Snyder,  117  111.  376,  28  Am.  & 
Eng.  K.  Cas.  6ri,  is  supposed  to  support  appellant's  position. 
It  was  not  claimed  in  that  case  that  Snyder,  the  deceased, 
could  nol,  or  that  he  did  not,  see  the  signal.     The  contention 
by  his  administrator  was  that  the  signal  was  given  for  him  to 
pass  the  crossing,  which  he  was  attempting  to  obey,  when 
the  signal  changed,  but  too  late  for  him  to  stop  his  train  and 
avoid  the  collision.     On  the  other  hand,  it  was  insisted  that 
the  signal  was  not  given  for  him  to  cross,  but  for  the  train 
with  which  he  collided.     The  instru-ction  referred  to  by  coun- 
sel, and  which  we  held  should  have  been  given,  simply  an- 
nounced that,  if  the  jury  found  from  the  evidence  that  the 
signal  was  for  the  train  with  which  Snyder  collided,  and  not 
for  him,  his  administrator  could  not  recover.     In  Lombard 
V.  Chicago  R.  R.  Co.,  47  Iowa  497,  it  is  expressly  stated  that 
the  signal  was  seen,  and  so  in  the  other  cases  cited  it  was  seen, 
or  could  have  been  seen  by  looking* 

It  was  unquesti(mably  the  duty  of  the  deceased,  taking  into 
consideration  all  the  facts  and  circumstances,  obscurity  of  the 

vision,  with  others,  to  approach  the  switch  with 
pinj!  *''*"'    care.     He  was  not  bound  to  suppose  or  suspect 

that  defendant's  servants  had  been  guilty  of  a  reck- 
less omission  of  duty  in  leaving  it  open.  Whether  he  used 
due  care  to  observe  the  target,  and,  in  approaching^,  the  train, 
was  therefore  clearly  a  question  of  fact.  The  jury  found 
that,  as  the  train  in  charge  of  deceased  approached  the  switch, 
it  was  running  between  14  and  18  miles  an  hour.  This,  it  is 
said,  under  the  circumstances  and  rules  of  the  two  companies 
offered  in  evidence,  was  gross  negligence  on  the  part  of  de- 
ceased, and  absolutely  precludes  a  recovery  by  his  adminis- 
tratrix. It  is  not  pretended  that  this  rate  of  speed  is  ordinari- 
ly dangerous,  but  the  contention  is  that,  the  view  of  the  target 
of  the  switch  being  obscured,  the  train  being  behind  time, 
the  fact  that  a  switch  was  known  to  be  at  that  place,  and  that 
it  was  near  a  station,  made  it  imperative  upon  deceased,  under 
the  rules  of  his  own  and  the  defendant  company,  to  run  at  a 
less  rate  of  speed.     Such  of  the  rules  referred  io  as  are  ma- 
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terial  for  the  consideration  of  this  point  are :  (i)  *'  When  the 
view  is  from  any  cause  obscured,  engineers  and  conductors 
must  control  their  trains  or  engines  so  as  to  be  able  to  stop 
within  the  range  of  their  vision."  (2)  Delayed  trains  between 
Englewood  and  Chicago  must  run  with  great  caution,  and  at 
all  times  under  full  control.  (3)  "That  all  trains  must  ap- 
proach stations  with  reduced  speed  and  care."  (4)  That  in 
approaching  switches  the  greatest  care  must  be  taken. 

It  will  be  seen  that  no  one  of  these  rules  commands  the  do- 
ing or  not  doing  a  particular  act  or  acts.     They  each  impose 
upon  the  engineer  duties  calling  for  the  exercise  of  judgment, 
skill,  and  diligence.     In  other  words,  they  simply  call  atten- 
tion specifically  to  the  exercise  of  that  care  which  the  la  v 
imposes  upon  every  engineer.     Therefore,  whether  running 
a  train  14  miles  an  hour  was  a  violation  of  these  rules  is  as 
much  a  question  of  fact  as  would  have  been  the  question,  was 
deceased   guilty   of  negligence,  had   there   been  no  rules? 
Galena  &  C.  Is.  R.  Co.  v.  Dill,  22  111.  264;  Burkett  v.  Bond, 
12  111.  87 ;  Toledo  P.  &  W.  R.  Co.  v,  Foster,  43  111.  41 5.     Negli- 
gence is  not  a  legal  question,  but  one  of  fact.     Great  Western 
R.  Co.  V.  Haworth,  39  111.  353;  Chicago  &  A.  R.  Co.  v,  Pen- 
nell,  94  III.  455 ;  Pennsylvania  Co.  v.  Conlan,  loi  111.  106.     We 
need  scarcely  suggest  that  these  rules  cannot  have  the  effect 
given  to  those  in  cases  cited  by  appellant ;  as  where  one  takes 
a  seat  upon  a  locomotive,  or  steps  on  the  foot-board  of  an  en- 
gine in  motion,  or  attempts  to  couple  cars  while  in  motion, 
or  to  make  a  coupling  by   hand  instead  of  using  a  stick,  in 
each  of  which  cases  the  rules  of  the  company  prohibited  the 
doing  of  the  act.     If  in  this  case  the  rules  had  limited  the 
rate  of  the  speed  of  trains  to  less  than  14  miles  an  hour  when 
the  view  was  obscured,  or  on  approaching  switches,  or  when 
trains  were  behind  time,  the  cases  cited  would  have  been  in 
point,  but,  in  the  absence  of  such  a  regulation,  they  have  no 
bearing  upon  this  case.     We  are  not  to  be  understood  as 
holding  that  it  was  not  the  duty  of  deceased  to  exercise  a 
high  degree  of  care  and  skill  in  the  observance  of  these  rules, 
and  in  the  use  of  all  other  reasonable  precautions  to  avoid 
the  accident,  or  that  his  failure  to  do  so  would  not  constitute 
such  negligence  as  would  defeat  a  recovery.     The  law  docs 
not,  however,  in  such  case,  require  infallibility.     It  is  a  ques- 
tion, after  all,  of  due  care,  under  the  tacts  and  circumstances 
surrounding  the  party.     It  will  not  do  to  lose  sight  of  all  other 
duties  and  responsibilities  imposed  upon  an  engineer  when 
we  are  considering  whether  or  not  he  has  used  reasonable 
care  in  regulating  the  fipeed  of  his  train  to  avoid  an  accident 
which  he  could  not  foresee.     It  was  Parker*s  duty  to  get  his 
train  to  the  Chicago  depot.     He  was  not  allowed  unlimited 
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time  to  do  so.  It  was  his  duty  to  keep  out  of  the  way  of  other 
trains,  and  he  owed  many  other  duties  to  his  company  and 
the  passengers  in  his  charge  which  he  could  not  ignore.  It 
may  be  that  the  jury  should  have  found  from  the  facts  proved 
that  Parker  was  guilty  of  negligence  contributing  to  the  col- 
lision which  caused  his  death.  That  was  a  question  for  the 
trial  court,  and,  finally,  for  the  appellate  court.  With  it  we 
have  nothing  to  do. 

Appellant  also  offered  in  evidence  an  ordinance  of  the  town 
of  Lake,  through  which  the  train  in  question  was  running 

when  the  accident  occurred,  prohibiting  passing 
OrdiBMc*  trains  from  running  at  a  greater  rate  of  speed  than 
ot"trtr».'        12  miles  an  hour.     Counsel  say  the  accident  was 

the  result  of  the  violation  of  this  ordinance,  and 
therefore,  as  a  matter  of  law,  there  can  be  no  recovery.  If 
the  premise  was  correct,  the  conclusion  would  be  inevitable; 
but  who  is  to  determine  the  fact  as  to  what  caused  the  acci- 
dent? It  is  remarkable  that  throughout  the  argument  of  this 
case  on  behalf  of  appellant  the  open  switch  is  lost  sight  of  en- 
tirely. That  was  the  fatal  cause  of  Parker  s  death.  The  only 
question  is,  did  his  conduct  so  far  contribute  to  the  accident 
as  to  bar  recovery?  While  it  is  true  that  the  omission  of  a 
duty  imposed  by  positive  law  is  negligence  per  se,  )^et  such 
negligence  becomes  actionable,  as  a  rule,  only  when  it  causes 
or  contributes  to  the  injury  complained  of.  Indianapolis  & 
St.  L.  R.  Co.  V.  Blackman,  63  111.  117;  Chicago,  B.  &  Q.  R. 
Co.  V.  Van  Patten,  64  111,  510.  So,  in  this  case,  while  it  may 
be  said  that  running  the  train  more  than  12  miles  an  hour,  in 
violation  of  the  ordinances,  was  negligence  per  se,  (and  the 
court  below  so  instructed  the  jury,)  yet  the  question  of  fact 
remains,  did  that  negligence  so  far  contribute  to  the  injury 
as  to  preclude  a  recovery  by  appellee? 

The  only  questions  of  law  raised  on  the  record  are  on  the 
giving  and  refusing  instructions.     The  second  of  appellee's 

instructions  uses  the  language  "  that,  in  determin- 
CoBnideratioB  jng  whether  John  C.  Parker  at  the  time  of  the  ac 
aMd'hT^B-'"  cident  made  use  of  all  the  care,  exertion,  and  skill 
fineer.  to  avoid  the  accident  in  question  which  could  be 

reasonabl)^  expected  of  a  locomotive  engineer  of 
ordinary  prudence,  care,  and  skill,  it  is  proper  for  the  jurv 
to  take  into  consideration,"  etc.  The  criticism  made  upon  it 
is  that  the  words  "  at  the  time"  are  used.  It  is  said  the  lan- 
guage should  have  been,  "  before  and  at  the  time. "  The 
argument  is  that,  without  the  word  "  before,"  the  jury  would 
be  led  to  believe  that,  however  negligent  the  deceased  may 
have  been  in  conduct  leading  up  to  and  causing  the  collision, 
still  if,  at  the  very  time  of  the  accident,  he  w^as  m  the  exercise 
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of  due  care,  the  plaintiff  could  recover.  This,  to  say  the 
least,  is  placing  a  very  low  estimate  upon  the  intelligence  of 
a  jury.  Certainly  no  one  would  construe  the  words  here  used 
to  mean  at  the  instant  of  the  collision.  How  could  a  person 
'''use  care,  exertion,  or  skill  to  avoid  the  accident*'  when  it 
was  actually  taking  place?  The  authorities  cited  in  support 
of  this  objection  are  inapplicable. 

The  fifth  instruction  given  on  behalf  of  the  plaintiff  is  on 
the  measure  of  damages,  and  directs  the  jury  **  that,  if  they 
find  for  the  plaintiff,  they  may  assess  the  plaintiff's 
damages  at  such  a  sum  as  will  be  a  fair  compensa-  JJ^"^1'^. 
tion,  with  reference  to  the  pecuniary  injuries  re-  ttMrtioV  *" 
suiting  from  such  death,  to  the  widow  and  next  of 
kin  of  John  C.  Parker,  deceased,  not  exceeding  the  sum  of  five 
thousand  dollars."  It  seems  to  be  thought  that  this  instruction 
is  subject  to  the  same  objection  sustained  by  this  court  to  that 

fiven  in  Chicago,  R.  I.  &  P.  R.  Co.  v,  Austin,  69  111.  426. 
hat  instruction  was  as  follows :  "  The  jury  are  instructed 
that  by  the  statute  of  Illinois  the  plaintiff  in  this  case  cannot 
recover  more  thafn  five  thousand  dollars,  and,  if  they  believe 
from  the  evidence  that  the  plaintiff  is  entitled  to  recovery,, 
they  will  render  a  verdict  for  no  more  than  that  amount." 
Breese,  C,  J.,  rendering  the  opinion,  said :  **  That  is  but  tell- 
ing  the  jury  they  must  render  a  verdict  for  five  thousand  dol- 
lars." Can  the  same  be  said  of  this  instruction  ?  Certainly 
not.  Here  the  jury  are  expressly  told  that  the  measure  of 
recovery  is  the  pecuniary  loss  sustained  by  the  widow  and 
next  of  kin  by  the  death,  but  that  recovery  cannot  exceed 
$S,ooo.     There  is  no  error  in  this  instruction. 

Appellant  asked  20  instructions.  The  sixth,  fourteenth,  and 
seventeenth  were  given  as  asked.  The  fourth  and  seventh 
were  modified  and  given,  and  the  remaining  15  re- 
fused. No  point  is  made  as  to  the  modification  of  J^/*irtttt"oni. 
the  fourth  and  seventh.  Of  those  refused,  the  first 
directed  the  jury  to  find  for  the  defendant  on  the  evidence. 
The  second,  that  there  could  be  no  recovery  on  the  second 
count  of  the  declaration.  The  others  are  somewhat  lengthy, 
and  no  good  purpose  would  be  served  bv  setting  them  out 
at  length.  They  are  all  objectionable.  'The  third  assumes 
that  deceased  was  at  the  time  of  the  accident  running  his  train 
at  so  great  a  rate  of  speed  as  to  put  it  out  of  his  immediate 
control,  and  then  tells  the  jury  that  for  that  reason  there  can 
be  no  recovery.  The  fifth  is  argumentative,  but  particularly 
objectionable  in  that  it  imposed  upon  the  deceased  the  duty 
of  running  his  train  so  as  to  be  aosolutely  able  to  stop  it  in 
time  to  avoid  a  collision  on  the  side  track  in  case  a  switch 
should  be  left  open.     Under  this  instruction,  however  diligent 
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and  careful  the  deceased  may  have  been  in  the  management 
of  his  train,  he  could  not  recover.  The  eighth  announces  as 
a  rule  of  law  that  running  a  train  through  the  town  of  Lake 
at  a  greater  rate  of  speed  than  allowed  by  the  ordinances  of 
said  town  was  gross  negligence  in  deceaseci,  and  barred  plaint- 
iff*s  right  of  recovery,  regardless  of  the  fact  as  to  whether  the 
speed  of  the  train  in  any  way  contributed  to  the  accident  caus- 
ing his  death.  The  law  is  not  so  unreasonable.  On  this  subject 
the  jury  was  properly  instructed  in  appellee's  first  and  seventh, 
given.  The  ninth,  eleventh,  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  are  each  to  the  effect  that  it  was  the  duty  of  the 
deceased  to  observe  the  signal  given  by  the  switch  target 
showing  that  the  switch  was  open,  and  if  he  did  not  do  so 
plaintiff  could  not  recover.  Here,  again,  the  duty  is  made 
absolute  and  imperative,  regardless  of  the  degree  of  care  and 
diligence  used  by  deceased.  No  matter  what  may  have  been 
done  by  apellant's  employes  or  others  to  obscure  or  conceal 
the  target,  still,  under  these  instructions,  there  could  be  no 
recovery.  There  is  no  evidence  upon  which  to  base  the  six- 
teenth. The  eighteenth,  nineteenth,  twentieth  are  based  up- 
on joint  rules  of  appellant  and  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  the  rules  of  the  latter  company- 
They  are  all  erroneous,  for  the  reason  that  they  make  the 
want  of  obedience  to  such  rules  negligence />rrj^?  on  the  part 
of  deceased.  The  court  very  properly  refused  all  these  in- 
structions, both  because  they  do  not  correctly  state  the  law, 
and  also  because  those  given  on  behalf  of  appellant  fully  and 
fairly  instructed  the  jury  as  to  the  law  applicable  to  tlie  de- 
fense interposed.  We  find  no  substantial  errors  in  this  record, 
and  the  judgment  of  the  circuit  and  appellate  courts  willb^ 
affirmed. 

Excessive  Speed — Precautions  Taken  by  Employe  to  Avoid  Injcry-^'^' 
structions. — The  deceased,  a  locomotive  engineer,  was  killed  by  the  over- 
turnint^  of  his  locomotive  and  the  cars  of  the  train  through  thespreaW 
of  the  track.  The  train  was  a  freight  train,  and  the  evidence  showed  that 
according  to  the  rules  in  force  at  the  time,  such  trains  were  required  not 
to  exceed  a  speed  of  1 5  miles  per  hour,  and  that  an  order  had  been  posteo 
on  bulletin  boards  reducing  the  speed  of  all  freight  trains  on  that  parfo^ 
the  line  to  10  or  12  miles  per  hour.  The  evidence  showed  that  at  the  tin^c 
of  the  accident,  the  train  was  running  on  a  down  grade  at  a  speed  of  abou 
25  or  30  miles  an  hour ;  and  that  the  deceased  called  for  brakes  twice,  once 
at  the  top  of  the  hill,  and  again  just  before  the  accident  occurred.  ^^^ ' 
that  an  instruction  that  if  the  jury  found  that  the  deceased,  with  '^^  ^  ' 
edge  of  the  condition  of  the  track,  ran  his  train  at  a  speed  exceeding  ^"^. 
prescribed  by  his  instructions,  and  that  by  reason  of  the  excessive  spe^^ 
he  contributed  directly  to  the  accident  the  jury  must  find  for  the  deieoo' 
ant,  was  properly  refused  as  it  left  out  of  view  the  precautions  xs^^^  ^ 
deceased  to  regulate  the  speed  of  the  train.  Texas  &  P.  R.  Co.  v.  \f^^^^' 
Tex.  Sup.  Ct.,  Nov.  8,  1889. 
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Same — Pleading— Sufficiency  of  Complaint. — The  complaint  averred  that 
plaintiff  was  employed  as  watchman  on  a  bridge,  and  that  it  was  his 
duty  to  pass  over  the  bridge  from  time  to  time  to  inspect  it ;  that  it  was 
the  duty  of  all  engineers  in  charge  of  locomotives  to  give  timely  warning 
to  the  watchmen  of  their  approach  by  sounding  the  whistle  and  ringing 
the  bell,  but  that  on  the  occasion  in  question  the  engineer  of  the  train 
which  occasioned  the  injury,  negligently  failed  to  sound  the  whistle  and 
ring  the  bell  as  it  was  his  duty  to  do,  and  in  consequence  of  such  neglect 
plaintiff  was  hurt.  Held,  that  the  petition  was  good  on  general  demurrer, 
although  it  also  contained  an  allegation  that  the  train  was  running  at  a 
dangerous  rate  of  speed  without  showing  the  relation  which  that  fact  sus- 
tained to  plaintiff's  mjury.     Piket/,  Chicago  &  A.  R.  Co.,  39  Fed.  Rep.  754. 

Same — Failure  to  Give  Statutory  Signals— Injuries  at  Place  Other  than 
Crossing. — Section  806,  Mo.  Rev.  St.,  concerning  the  ringing  of  bells  and 
sounding  of  whistles  at  railroad  crossings,  was  intended  for  the  benefit  of 
persons  at  the  road  crossing  or  approaching  it,  and  not  for  the  benefit  of 
a  person  who  was  not  hurt  at  a  crossing,  but  was  injured  at  a  bridge  half 
a  mile  from  the  crossing  in  consequence  of  the  excessive  speed  at  whic 
a  train  was  run,  and  he  cannot  assign  the  violation  of  the  statutory  duty  as 
the  proximate  cause  of  the  injury  he  sustained.  Pike  v.  Chicago  &  A.  R. 
Co.,  39  Fed.  Rep.  754,  citing  Bell  v.  Hannibal  &  St.  J.  R.  Co.,  72  Mo.  50, 
4  Am.  &  Eng.  R.  Cas.  580;  Evans  v.  Atlantic  &  P.  R.  Co.,  62  Mo.  57,  58 ; 
Rohback  v.  Pacific  R.  Co.,  43  Mo.  187. 

Injuries  to  Employe — Negligence — Obscured  View. — Plaintiff  was  an  en- 
gineer of  a  freight  train  engaged  in  carrying  iron  ore  from  the  defendant's 
mines.  The  ore  was  dumped  into  the  cars  by  means  of  chutes  with  aprons 
or  spouts  attached,  that  when  in  a  certain  position  obstructed  the  passage 
of  cars  on  the  track,  the  apron  having  to  be  raised  in  order  that  the  trains 
might  pass.  Plaintiff  on  the  day  of  the  accident  had  to  pass  by  tlie  chute 
and  then  back  up  to  it  with  his  train  that  it  might  be  loaded.-  It  was  al- 
leged that  defendant  or  its  employes  has  negligently  permitted  the  chute 
or  apron  from  it  to  be"  so  lowered  over  the  track  of  the  road  that  it  was 
struck  by  the  train  and  plaintiff  seriously  injured.  It  appeared  from  the 
evidence  that  the  conductor  of  plaintiff's  train  had  told  the  agent  in  charge 
of  the  chute,  that  the  train  was  not  to  be  run  that  distance  and  signaled 
the  plaintiff  to  stop,  but  the  latter  did  not  see  the  signal  because  of  the 
smoke  from  his  engine  and  ran  into  the  chute  before  it  was  removed  out 
of  the  way.  Held,  that  there  was  no  evidence  of  negligence  on  defend- 
ant's part  to  support  a  verdict  for  the  plaintiff.  Slate  Creek  Iron  Co.  v. 
Hall,  Ky.  Ct.  App.,  Dec.  7,  1889. 

Misplaced  Switch— Sufficiency  of  Evidenceto  Sustain  Verdict.— Plaintiff, 
a  fireman,  was  injured  by  juinping  from  the  engine  to  escape  being  crushed 
in  an  impending  collision.  The  evidence  showed  that  a  switch  was  mis- 
placed, in  consequence  of  which  the  train  was  thrown  from  the  main  track 
upon  a  side  track,  where  a  freight  car  was  standing;  There  was  no  dispute 
that  the  switch  was  misplaced  and  there  was  no  satisfactory  evidence  on 
the  part  of  the  defenciant  to  explain  how  it  came  to  be  misplaced.  The  jury 
found  for  the  plaintiff.  Held,  that  as  substantial  justice  had  been  done, 
the  verdict  would  not  be  disturbed  upon  account  of  technical  errors. 
Western  &  A.  R.  Co.  v.  Lewis,  Ga.  Sup.  Ct.,  Jan.  7,  1890. 
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Hudson 

V. 

Charleston,  Cincinnati  &  Chicago  R.  Co. 

(North  Carolina  Supreme  Courts  January  14,  1890.) 

Master  and  Servant— Defective  Appliances— Employer's  Knowledge  of  De- 
fect— Burden  of  Proof. — In  an  action  to  recover  damages  for  injuries  caused 
by  the  use  of  a  defective  engine,  although  the  evidence  may  show  that  the 
engine  was  defective,  unsafe  and  insecure,  the  burden  does  not  devolve 
upon  the  defendant  to  show  that  its  condition  was  not,  and  could  not  by 
the  exercise  of  reasonable  care  and  caution,  have  been  known  to  its  officers 
and  agents. 

Appeal  from  Superior  Court,  Cleveland  County. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  a  brakeman  in  the  employ  of  the  defendant,  who  was  in- 
jured while  uncoupling  a  car,  by  reason  of  the  alleged  de- 
fective condition  01  the  engine.  There  was  evidence  tend- 
ing to  show  that  the  plaintiff  after  removing  the  coupling  p'" 
signaled  the  engine  to  go  ahead  ;  that  instead  it  was  moved 
backward  ;  that  the  brakeman  signaled  the  fireman  who  was 
in  charge  of  the  engine  to  stop ;  that  he  did  so,  and  the 
brakeman  went  between  the  cars  to  uncouple  them  again 
when  he  felt  the  motion  of  the  train  backwards;  that  heat- 
tempted  to  get  out  but  his  foot  was  caught  between  two 
rails  and  crushed.  The  evidence  also  tended  to  shovV  that 
the  engine  was  old  and  defective,  and  that  because  of  its  de- 
fective condition  the  engineer  sometimes  could  not  control 
its  movements.  Judgment  was  rendered  for  the  pl^tinti". 
and  the  court  having  overruled  a  motion  for  a  new  tri^>the 
defendant  appealed. 

Burwell  &  Walker  for  appellant. 

Jojies  &  Tillett  and  W,  A,  Hoke  for  appellee. 

Avery,  J. — Where  a  servant  rests  his  claim  to  dar»^^?.^^ 
against  his  employer  upon  the  ground  that  he  has  be:  ^"  ^"' 
jured  by  defective  machinery,  furnished  by  the  mas<^^^^.^ 
be  used  in  the  course  of  his  employment,  the  burd^^  ?^ 
cast  upon  him,  as  plaintiff,  to  prove  negligence  prima  J^^^' 
or  subject  himself  to  judgment  of  nonsuit.  It  is  a  we  1'?^ 
tied  rule  that  he  cannot  relieve  himself  of  the  onus  th«-*^^?^' 
posed  upon  him  until  he  offers  testimony  tending  to  sh<^^  r- 
that  the  appliance  or  machine  was  defective ;  (2)  that  th^  ,^"" 
jury  was  aue  to  such  defect,  as  the  proximate  caus^  *  ^* 
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that  the  attention  of  the  master  had  been  called  to  the  defect, 
or  that,  in  the  exercise  of  a  degree  of  care  commensurate  with 
the  character  of  the  machine,  he  ought  to  have  had  knowl- 
edge of  it.  2  Thomp.  Neg.  p.  996,  ^  12  ;  Id.  p,  984,  §  11,  sub- 
div.  2  ;  Gibson  v.  Pacific  R.  (Jo.,  46  Mo.  163  ;  Railroad  Co.  v. 
Thomas,  42  Ala.  672. 

Some  writers,  who  are  generally  recognized  as  authority,, 
contend  that  the  servant  is  required  to  show  affirmatively, 
also,  that  he  did  not  know  of  the  fault  in  the  machinery  to 
which  the  injury  was  due,  and  that  it  was  not  so  apparent 
that  he  could,  with  ordinary  observation,  have  discovered 
it.  3  Wood,  Ry.  Law,  §  386;  Wood,  Mast.  &  Serv.  §  382  • 
Beach,  Contrib.  Neg,  §  123.  The  weight  of  authority,  as  well 
as  the  force  of  sound  reasoning,  sustain  the  rule,  however, 
that  it  is  incumbent  on  the  defendant,  if  he  would  avoid  lia- 
bility for  injuries  caused  by  machinery  furnished  to  the  ser- 
vant, when  he  knew  or  ought  to  have  known  of  its  danger- 
ous condition,  to  aver  in  his  answer  and  prove  on  the  trial 
that  the  latter  knew  when  he  entered  the  service,  or  discov- 
ered during  the  term  of  service,  and  before  h6  was  injured,. 
or  by  the  exercise  of  ordinary  observation  or  reasonable 
skill  and  diligence  in  his  department  of  service  might  have 
known,  that  the  appliance  coniplained  of  was  unsafe.  2  Thomp. 
Nee.  p.  1008,  §  15  ;  Bailey,  Onus  Proiandi,  127,  128;  Green- 
leaf  z/.  Illinois  Cent.  R.  Co.,  29  Iowa  14.  In  Shearman  &  Red- 
field  on  Negligence  (section  99)  the  rule  as  to  the  onus  pro^ 
bandi'Xn  cases  of  this  kind  is  stated  as  follows:  "  In  actions 
brought  by  servants  against  their  masters,  the  burden  of 

E roof  as  to  the  master's  knowledge,  or  culpability  in  lacking 
nowledge,  of  the  defect  which  led  to  the  injury,  whether  in 
the  character  of  a  fellow  servant,  or  in  the  quality  of  ma- 
terials used,  rests  upon  the  plaintiff.  But,  the  plaintiff  hav- 
ing proved  the  fault  of  the  master  in  this  respect,  the  burden 
of  proving  that  the  plaintiff  also  knew  of  such  defect,  and 
commenced  or  continued  his  service  with  such  knowledge, 
rests  upon  the  defendant.  This  fact  being  proved,  it  is  then 
for  the  plaintiff  to  show,  if  he  can,  that  the  defendant  induced 
him  to  continue  his  work  by  promising  to  remedy  the  de- 
fect." While  a  servant,  in  contemplation  of  law,  contracts 
with  reference  to  the  danger  of  injury  from  fellow  servants 
in  common  employment  and  the  peril  incident  to  the  use  of 
unsafe  appliances,  to  which  his  attention  is  called  before  con- 
tracting, yet  if  he  first  discovers  their  dangerous  condition 
after  he  has  accepted  employment,  and  willfully  continues  to 
incur  the  risk  incident  to  the  service,  such  voluntary  expos- 
ure  of  his  person  is  held  to  be  contributory  negligence  on  his 
part,  and  he  is  not  entitled  to  recover  damages  for  an  injury 
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due  to  such  defects,  because  of  his  own  carelessness,  and  not 
on  the  ground  that  he  agreed  to  subject  himself  to  hazards 
of  which  he  could  not  have  known,  ratt.  Ry.  Accident  Law, 
§327;  Whart.  Neff.  §217;  Pleasants  2/,  Raleigh-&  A.  A.  R.  Co.. 
95  N.  Car.  195.  Our  statute  (Laws  1887,  chap.  33)  requires 
that  contributory  negligence,  when  relied  on  as  a  defense, 
shall  be  set  up  in  the  answer  and  proved  on  the  trial,  and 
makes  the  rule  applicable  where  an  action  is  brought  by  an 
employe  against  nis  employer.  We  think,  therefore,  that  his 
honor  erred  when  he  instructed  the  jury  that,  if  they  found 
the  engine  was  defective,  unsafe,  and  msecure,  it  devolved 
upon  the  defendant  to  show  that  its  condition  was  not,  and 
could  not,  by  the  exercise  of  reasonable  care  and  caution, 
have  been  known  to  its  officers  and  agents. 

The  learned  judge  who  tried  the  case  seems  to  have  been 
misled  by  misconstruing  the  language  used  by  this  court  in 
Warner  v.  Western  N.  C.  R.  Co.,  94  N.  Car.  250,  25  Am.  & 
Eng.  R.  Cas.  432.  The  burden  of  proof  was  not  directly,  nor, 
as  we  conceive,  even  incidentally,  discussed  in  that  case. 
The  questions  were — Firsts  whether  the  complaint  contained 
a  statement  of  facts  sufficient  to  constitute  a  cause  of  action; 
and,  second,  whether,  if  it  was  a  defective  statement  of  a  cause 
of  action,  the  answer  was  such  that  the  doctrine  of  aider  ap- 
plied so  as  to  cure  any  defects  in  the  complaint.  The  court 
decide  upon  the  first  point  that  the  complaint  contained  a 
sufficient  statement  of  a  cause  of  action  when  the  plaintiff  al- 
leged in  the  third  and  fourth  paragraphs  that  the  defendant 
company  '*  conducted  itself  so  carelessly,  negligently,  and  un- 
skillfully  in  this  behalf  that  it  provided  and  used  an  unsafe, 
defective,  and  insecure  locomotive,"  and  *'  that  for  want  of 
due  care  and  attention  to  its  duty  in  that  behalf  *  *  * 
the  boiler  connected  with  the  engine  of  said  locomotive,  by 
reason  of  the  unsafeness,  defectiveness,  and  insecurity  there- 
of, exploded,"  in  consequence  of  which  explosion  plaintiff's 
intestate  was  killed  "  without  any  negligence  or  want  of  care 
on  his  part."  It  was  held,  in  substance,  that  this  was  a  suf- 
ficiently explicit  declaration  that  the  death  was  caused  by  the 
carelessness  of  the  defendant,  and  that  the  fact  that  the  de- 
fendant either  knew,  or  by  the  exercise  of  ordinary  care 
might  have  ascertained,  the  dangerous  condition  of  the  en- 

{fine,  was  evidence  to  sustain  the  general  allegation  of  care- 
essness,  shown  in  providing  defective  machinery  for  the  ser- 
vants of  the  company,  but  was  not  an  essential  part  of  the 
allegation  itself.  The  second  point  decided  was  that  if  the 
complaint  contained  a  defeetive  statement  of  a  cause  of  ac- 
tion, the  defendant. had  averred  in  his  answer — Firsts  that  the 
engine  had  been  repaired,  and  was  in  good  condition ;  and, 
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second,  that,  if  it  was  unsafe  when  it  exploded,  it  became  so 
after  it  was  repaired  and  inspected,  without  the  knowledge 
thereof  on  the  part  of  the  defendant,  and  the  defects  were 
cured.    In  the  case  of  Cowles  v,  Richmond  &  D.  R.  Co.,  84 
N.  Car.  309,  2  Am.  &  Eng.  R.  Cas.  90,  it  is  true  that  the  judge 
who  tried  the  case  below  instructed  the  jury  that  it  was  the 
duty  of  the  defendant  company  **  to  furnish  safe  cars,  sup- 
plied with  necessary  machinery  and  appliances  to  render 
them  secure ;  and  if  the  jury  believed  that  it  had  failed  in 
this,  and  thereby  the  plaintiff  had  been  injured  without  any 
neglect  or  want  of  skill  on  his  part,  then  thejr  should  find  the 
issues  submitted  in  favor  of  the  plaintiff,  without  regard  to 
the  conduct  of  the  engineer/*     But  the  court  said :  "  The  de- 
fendant's exception,  as  argued  before  us,  does  not  go  to  any 
portion  of  his  honor's  charge  as  given,  but  only  to  his  refusal 
to  give  that  specially  asked  for."     The  instruction  asked  was 
intended  to  raise  the  question  whether  the  testimony  did  not 
disclose  the  fact  that  the  injury  was  due  to  the  carelessness 
of  a  fellow  servant  of  the  plaintiff.     It  was  therefore  entirely 
unnecessary  that  this  court  should  determine  whether  the 
charge  of  the  judge  was  erroneous  for  failure  to  tell  the  jury 
that  it  was  incumbent  on  the  plaintiff  to  show  that  the  de- 
fendant company  either  knew,  or  by  reasonable  diligence 
might  have  discovered,  the  condition  of  its  cars.     The  court 
declared  that  the  testimony  was  too  meager  to  determine 
whether  the  engineer  occupied  the  relation  of  fellow  servant 
to  the  plaintiff,  and,  as  the  defendant  had  failed  to  show  er- 
ror, the  verdict  must  stand.     In  the  discussion  of  abstract 
Principles  that  follow  this  announcement  the  court  used  the 
uiguage  which  counsel  insist  imposes  liability  on  a  railroad 
company  for  injuries  to  its  employes  caused  by  unsafe  ma- 
chinery, whether  the  company  had  either  notice  or  oppor- 
tunity to  discover  the  defect  or  not.     We  understana  the 
court  to  have  assumed  in  the  argument  in  that  case  that  the 
company  did  know  of  the  dangerous  condition  of  the  cars, 
because  upon  the  admitted  facts  the  defect  was  so  obvious 
that  it  must  have  been  seen  on  inspection.     This  view  seems 
clearly  correct,  when  we  consider  that  the  learned   justice 
who  delivered  the  opinion  said,  in  conclusion,  in  reference 
to  the  case  of  Gibson  v.  Pacific  R.  Co.,  46  Mo.  163  :  **  This 
last  case  has  been  treated  by  Thompson  in  his  work  on  Neg- 
ligence as  a  leading  one  on  those  subjects,  and  we  think  that 
our  conclusions  in  this  case  are  in  accord  with  the  principles 
enunciated  in  those  cases."     The  judge  who  tried  that  case 
below  told  the  jury  that  if  they  found  "  from  the  evidence  in 
this  case  that  the  apparatus  used  for  coupling  the  cars  by 
which  the  plaintiff  was  injured,  or  either  of  them,  from  its 
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make,  and  construction,  was  unsafe,  and  the  defendant  knew 
thereof,  or  might  have  known  thereof  by  the  exercise  of  rea- 
sonable  care  and  diligence,  they  are  instructed  that  the  de- 
fendant  is  liable,"  etc.  See  page  167.  In  commenting  upon 
this  instruction,  which  had  been  excepted  to,  the  appellate 
court  said,  (page  173) :  **  But  the  instruction  eiven  for  the  re- 
spondent is  well  supported  by  authority  ana  is  founded  in 
reason.  If,  by  reasonable  and  ordinary  care  and  prudence, 
the  master  may  know  of  a  defect  in  the  machinery  he  oper- 
ates, it  is  his  duty  to  be  advised,  and  not  needlessly  expose 
his  servants  or  employes  to  hazard,  peril,  or  mutilation." 
The  qualification  as  to  the  liability  of  the  master  in  this  case 
is  therefore  the  same  g^iven  by  Thompson,  Wharton,  Beach, 
Wood,  and  other  leadmg  text  writers,  and  insisted  on  by  de- 
fendant in  its  prayer  for  instructions. 

It  is  not  essential  that  we  should  consider  any  of  the  other 
errors  assigned,  but,  as  the  case  may  come  before  us  again, 
it  is  best  to  advert  to  two  other  exceptions.  We  think  tnere 
was  no  error  in  refusing  to  charge,  as  requested,  that  there 
was  no  evidence  that  tne  engine  was  unsafe  or  defective,  or 
that  the  injury  was  caused  by  the  dangerous  condition  of  the 
engine.  The  testimony  of  the  witnesses  Hudson,  Ferguson, 
Huske,  Jackson,  and  Sullivan  tended  to  show  that  the  engine 
was  in  a  dangerous  condition :  and  that  of  Bard,  Bryson, 
Murray,  and  Hudson  that  the  injury  might  have  been  due  to 
the  fact  that  it  was  not  subject  to  the  control  of  the  engineer. 
It  is  not  within  our  province  to  pass  upon  the  weight  of  the 
evidence.  We  only  decide  that  it  was  sufficient  to  require 
the  court  to  submit  the  case  to  the  jury.  There  was  error 
in  the  instruction  as  to  the  burden  of  proof,  for  which  there 
must  be  a  new  trial. 

Defective  Appliances — Employer's  Knowledge  of  Defect — See  Reed  v.  Bur- 
lington, C.  R.  <S  N.  R.  Co.  (Iowa),  31  Am.  &  Eng.  R.  Cas.  190;  Covey  p. 
Hannibal  &  St.'J.  R.  Co.  (Mo.),  28  Id,  382;  Crane  v.  Missouri  Pac  R.  Co. 
(Mo.),  25  Id.  440,  note  444;  Warner  v.  Western  N.  Car.  R.  Co.  (N.  Car.), 
25  Id.  432 ;  Ransier  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  21  Id,  601, 
note  604  ;  Sioux  City  &  P.  R.  Co.  v.  Finlayson  (Neb.),  18  Id  68  ;  Texas 
&  P.  R.  Co.  7/.  Kane  (Tex.),  15  Id.  218;  (jreene  v,  Minneapolis  &  St.  L 
R.  Co.  (Minn.),  15  Id.  214;  Chicago  &  E.  I.  R.  Co.  v.  Rung  (111.),  11  Id. 
218 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Holt  (Kan.),  11  Id,  206;  Little  Rock 
&  Ft.  S.  R.  Co.  V,  Duffey  (Ark.).  4  Id.  637. 

Machinery  and  Appliances — Qbligation  of  Master — Duty  of  Employe  to  In* 
spect. — The  burden  of  furnishing  sufficient  machinery,  appliances,  sur- 
roundings, etc.,  is  upon  the  master ;  and,  while  the  master  is  not  to  be 
held  liable  for  defects  and  dangers  of  which  the  servant  is  fully  informed, 
yet  the  servant  is  authorized  to  rely  upon  the  acts  of  the  master  in  that 
respect,  and  he  is  under  no  primary  obligation  to  investigate  and  test  the 
fitness  and  safety  of  the  machinery,  surroundings,  etc.,  in  the  absence  of 
notice  that  there  is  something  wrong  in  that  respect.  Chicago  &  E.  I.  R« 
Co.  V.  Hines,  111,  Sup.  Ct.,  March  29,  1890. 
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Same— Duty  of  Employer-— Existence  of  Better  Appliances. — Where  the 
master  has  furnished  machinery  which  is  in  general  use  for  the  purpose  to 
which  it  is  intended  to  be  applied  and  which  is  generally  regarded  as  rea- 
sonably safe  if  prudently  used,  he  is  not  liable  for  injury  to  his  employe 
arising  from  the  use  of  such  machinery,  although  better  appliances  may 
exist.  Lehigh  &  W.  Coal  Co.z/.  Hayes,  Pa.  Sup.  Ct.,  Oct.  7,  1889.  Green, 
J.,  who  delivered  the  opinion  of  the  court,  said  :  "  The  rule  in  regard  to 
the  obligation  of  the  employer,  respecting  the  character  of  the  tools  and 
appliances  furnished  by  him,  has  been  repeatedly  stated  in  the  recent  de- 
cisions of  this  court.  Thus,  in  Pittsburgh  &  C.  R.  Co.  v.  Sentmeyer,  92 
Pa.  St.  276,  5  Am.  &  Eng.  R.  Cas,  508,  we  said  that,  when  the  employer 
furnished  his  employes  'with  tools  and  appliances  which,  though  not  the 
best  possible,  may,  by  ordinary  care,  be  used  without  danger,  he  has  Klis- 
chai^ed  his  duty,  and  is  not  responsible  for  accidents.'  In  Payne  v. 
Reese,  100  Pa.  St.  301,  we  said  :  *An  employer  is  not  bound  to  furnish  for 
his  workmen  the  "  safest "  machinery,  nor  to  provide  the  "  best  methods  " 
for  its  operation,  in  order  to  save  himself  from  responsibility  for  accidents 
result ing'from  its  use.  If  the  machinery  be  of  an  ordinary  character,  and 
such  as  can,  with  reasonable  care,  be  used  without  danger  to  the  employe, 
it  is  all  that  can  be  required  from  the  employer.  This  is  the  limit  of  nis 
responsibility,  and  the  sum  total  of  his  duty."  In  Allison  Manuf'g  Co.  v, 
Mcfcormick,  118  Pa.  St.  519,  we  said:  'The  general  rule  requires  of  the 
master  that  he  provide  materials  and  implements  for  the  use  of  his  servant 
such  as  are  ordmarily  used  by  persons  in  the  same  business ;  but  he  is  not 
required  to  secure  the  best  known  materials,  or  to  subject  such  as  he  does 
provide  to  a^:hemical  analysis  in  order  to  settle,  by  experiment,  what  re- 
mote and  possible  hazard  may  be  incurred  by  tneir  use.'  In  Delaware 
Riv.  I.  Ship  Building  Works  v.  Nuttall,  1 19  Pa.  St.  149,  we  held  'that 
the  employer  was  under  no  obligation  to  give  warning  to  his  em- 
ployes of  the  dangerous  character  of  a  circular  saw,  or  to  provide  it 
with  a  spreader  to  prevent  accidents.  As  to  the  spreader  we  said  :  "  The 
testimony  shows  that  such  an  attachment  is  not  in  general  use,  and  that 
there  is  no  general  agreement  among  mill-owners  or  practical  sawyers  that 
it  is  a  desicable  or  a  useful  attachment.  It  is  not  enough  that  some  per- 
sons regard  it  as  a  valuable  safeguard.  The  test  is  general  use.  Tried  by 
this  test  the  saw  of  the  defendant  is  such  a  one  as  thecompany  hada  right 
to  use,  because  it  is  such  as  is  commonly  used  by  mill-owners ;  and  it  was 
error  to  leave  to  the  jury  any  question  of  negligence  based  on  the  failure 
to  provide  a  spreader.' " 

Same — Evidence — Attaching  Defective  Car  to  Train.— Where  a  defective 
car  has  been  attached  to  a  train  and  there  is  nothing  to  show  that  it  is 
different  from  other  cars,  and  it  became  necessary  to  use  the  car  in  such  a 
manner  as  to  injure  a  brakeman  who  had  no  knowledge  of  its  condition, 
there  'v&  prima  facie  evidence  of  negligence  on  the  part  of  the  company, 
although  there  is  no  proof  that  it  nad  notice  of  the  defect.  Guthrie  v. 
Maine  Cent.  R.  Co.,  Me.  Slip.  Jud.  Ct.,  June  5,  1889. 

Same — instructions  as  to  Employer's  Duty. — In  an  action  for  damages  for 
personal  injuries,  defendant  requested  the  court  to  charge  that  "  an  em- 
ployer does  his  duty  when  he  provides  for  his  employes  m  such  manner  as 
he  fairly  and  reasonably  deems  prudent  and  safe,  and  if  he  furnishes  ap- 
pliances which,  although  not  the  best  that  can  be  obtained,  yet  may  be 
used  without  danger,  he  has  discharged  his  duty  and  is  not  responsible  for 
accident  or  injury."  Held,  that  the  charge  was  properly  modified  by  sub- 
stituting the  words,  "is  fairly  and  reasonably  prudent  and  safe,"  for  the 
words,  "  he  fairly  and  reasonably  deems  safe,"  and  by  saying  that  it  was 
not  what  the  employer  decides  might  be  prudent,  "  but  what  is,  in  point 
of  fact,  reasonable,  prudent,  and  safe,  that  he  is  required  to  furnish.** 
Pittsburgh  &  W.  R.  to.  v,  McCombs,  Pa.  Sup.  Ct.,  Nov.  4,  1889. 
41  A.  &  E.  R.  Cas.— 23 
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Same — Instructions— Risk  Assumed  by  Brakemmn. — Plaintiff^a  brakeman, 
sued  to  recover  for  injuries  caused  by  a  car  on  which  he  was  at  work  leaving 
the  track.  The  defendant  requested  the  court  to  instruct  the  iury  that  if 
the  accident  was  caused  by  the  breaking  of  a  rail  the  plaintiff  could  not 
recover,  as  the  risk  was  one  assumed  by  him  as  incident  to  his  employ- 
ment. He/d,  that  the  instruction  was  properly  modified  by  sa3nng  **  unless 
the  breaking  of  the  rail  was  the  result  of  the  culpable  negligence  of  the 
defendant."  Pittsbui^gh  &  W.  R.  Co.  v.  McCombs,  Pa.  Sup.  Ct.,  Nov.  4, 
1889. 

Same — Presumption  of  Negligt^nce  Arising  from  Happening  of  Accident- 
It  is  error  for  the  court  to  charge,  in  an  action  by  an  employe  for  damages 
for  injuries  received  through  the  overturning  of  a  car  on  which  he  was  trav- 
elling, that  while  "  the  burden  of  proof  is  on  the  plaintiff  to  show  negli- 
gence of  the  defendant,  yet  it  is  sufficient  for  that  purpose  prima  facie  if 
he  show  that  he  suffered  injury  without  his  fault  while  lawfully  travelling 
in  the  car  of  the  defendant,  and  that  the  cause  of  the  injury  was  probably 
the  negligence  of  the  defendant,"  and  that*' whether  iris  so  or  not  is  in  the 
knowledge  of  the  defendant,  and  the  defendant  must  then  show  what  the 
real  cause  of  the  injury  was.  and  if  the  defendant  does  not  choose  to  give 
the  explanation,  a  jury  will  be  authorized  to  find  that  the  real  cause  of  the 
injury  was  the  negligence  of  the  defendant  in  the  particular  case  specified 
in  the  complaint.  Minty  v.  Union  Pac.  R.  Co.,  Idaho  Sup.  Ct.,  March 
II.  1889. 

Same— Presumption — Instructions. — The  presumption  of  negligence  does 
not  arise  as  between  master  and  servant,  from  the  occurring  of  an  accident, 
and  it  is  error  for  the  court  to  charge  *'  that  if  the  car  was  dvertumed  by 
reason  of  any  defect  in  said  car,  or  of  the  track  on  which  it  was  running, 
this  is  of  itself,  presumptive  evidence  of  negligence  on  the  part  of  the 
defendant,  and  the  burden  is  then  on  the  defendant  to  show^  that  there  has 
been  no  negligence  whatever."  Minty  v.  Union  Pac.  R.  Co.,  Idaho  Sup. 
Ct.,  March  11.  1889. 

Same— Employe's  Knowledge  of  Defect — Use  of  Switch"Engine  Having 
Square  Tanki — The  negligence  charged  consisted  in  the  use  of  a  switch-en- 
gine, having  a  square  tank  instead  of  a  sloping  one  ;  the  latter  being  more 
suitable  for  switching  purposes.  The  court  refused  to  charge  at  the  de- 
fendant's request  that  if  there  were  any  patent  defects  in  the  engine  or  tank, 
and  deceased  knew,  or  might  by  ordinary  diligence  have  known  of  the 
same,  and  the  said  defects  contributed  to  the  injuries  complained  of.  the 
jury  should  find  for  the  defendants.  Held,  that  as  the  evidence  disclosed 
that  the  deceased  could  see  that  the  engine  had  a  square  tank,  but  failed 
to  show  that  he  was  aware  of  the  different  degrees  of  danger  between  the 
use  of  that  and  one  with  a  sloping  tank,  or  that  he  understood  the  nature 
of  the  danger  to  himself  from  the  use  of  the  square  tank,  the  chaige  was 
properly  refused,  as  the  law  charged  him  with  knowledge  only  of  such 
defects  as  were  of)en  to  his  observation.  Missouri  Pac.  K.  Co.  v.  Lehm- 
berg,  Tex.  Sup.  Ct.,  Nov.  8,  1889. 

Same — Duty  of  Company  as  to  Brake-Shoes. — A  railroad  company  is,  as  in 
a  question  with  its  employes,  only  bound  to  furnish  brake-shoes  which  are 
effectual  for  the  purpose  for  which  they  are  used,  and  although  new  brake- 
shoes  are  two  inches  in  thickness  and  the  brake-shoe  which  was  alleged  to 
have  been  defective  and  to  have  caused  plaintiff's  injury  was  only  half  an 
inch  thick,  the  fact  that  the  brake-shoe  had  been  sq  worn  is  not  sufficient 
to  establish  negligence  on  the  part  of  the  company  in  the  absence  of  en- 
dence  to  show  that  the  brake  could  not  be  applied,  or  that  when  applied 
it  was  not  so  effective  as  it  should  have  been,  or  would  have  been  with 
thicker  brake-shoes.  Smith  v.  New  York  Cent.  &  H.  R.  R.  Co.,  N.  Y.  Ct. 
App.  Second  Div.,  March  11,  1890.  • 
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Same — Province  of  Jury — Sufficiency  of  Evidence. — In  an  action  for  dam- 
ages resulting  from  personal  injury  received  by  reason  of  the  reverse  lever 
Of  a  locomotive  becoming  detached  and  changmg  the  motion  of  the  engine, 
and  by  which  it  was  sent  violently  against  a  car  upon  which  the  plaintiff  in 
the  action  was  standing,  a  question  was  presented  on  the  trial  as  to  whether 
the  lever  became  detached  by  reason  of  a  defective  construction  of  the 
^*  reverse  lever,  '*  *'  quadrant,"  and  "  dog,"  or  b^  the  want  of  care  of  the  en- 
gineer. It  was  AM,  up)on  the  evidence  submitted,  that  the  question  was  a 
proper  one  for  the  jury,  there  being  some  evidence  of  a  defect  in  the  opera- 
tion of  the  machinery.  Burlington  &  M.  R.  Co.  v.  Wallace,  Neb.  Sup.  Ct.. 
Dec.  17.  1889. 

Same— Reverse  Lever  of  Engine — Competency  of  Evidence  of  Defectt — A 
witness,  who  was  a  switchman,  was  called  by  the  plaintiil  in  the  suit  for 
the  purpose  of  showing  a  defect  in  the  appliances  used  for  the  purpose  of 
reversing  the  motion  of  the  engine,  and  stated  that  to  his  knowledge  the 
reverse  lever  of  that  engine  had  become  detached  on  two  other  occasions, 
by  which  the  control  of  the  engine  was  temporarily  lost  by  the  engineer, 
upon  cross-examination  he  stated  that  he  could  not  see  the  lever  "  fly 
back,"  but  that  upon  each  occasion  he  was  w^ith  the  engine,  saw  its  move- 
ments, by  which  it  refused  to  change  its  course,  but  accelerated  its  speed, 
at  a  time  when  not  required,  and  demanded  of  the  engineer  the  cause  of 
the  failure  to  follow  his  directions,  when  the  engineer  said,  *'  It  flies  back." 
The  trial  court  refused  to  strike  out  the  evidence  of  the  witness  upon  the 
motion  of  defendant.  I/eld,  no  error  and  no  prejudice.  Burlington  &  M. 
R.  Co.  V.  Wallace.  Neb.  Sup.  Ct.,  Dec.  17,  1889. 

Same--Opinion  Evidence — Necessity  of  Safety  Switcli — Competency  of 
Witness. — Where  an  action  is  brought  to  recover  damages  for  the  death 
of  a  railroad  engineer,  caused  by  an  alleged  defective  switch,  a  person  whose 
only  employment  about  a  railroad  has  been  as  fireman  on  an  engine  and  as 
an  operator  of  a  coal-shovel,  and  who  is  not  a  civil  engineer  nor  acquaint- 
ed with  railroad  building,  is  not  qualified  to  testify  as  an  expert,  as  to  the 
necessity  of  having  a  device  known  as  a  safety-switch  at  the  place  of  ac- 
cident. Ballard  v.  New  York,  L.  E.  &  W.  R.  Co.,  Pa.  Sup.  Ct.,  April  29, 
1889. 

Same — Pleading — Sufficiency  of  Declaration  to  Support  Verdict. — Where 
the  plaintiff  sues  to  recover  damages  trqm  a  railroad  company  for  the  kill- 
ing of  an  employe,  in  consequence  of  its  negligence  in  constructing  its 
road,  the  fact  that  the  declaration  does  not  state  that  the  defendant  knew 
of  the  defect  in  the  road,  or  that  the  plaintiff  did  not  know  of  it,  does  not 
render  it  insufficient  to  support  a  judgment  in  favor  of  the  plaintiff.  Chi- 
cago &  E.  I.  R.  Co.  V.  Hines,  111.  Sup.  Ct.,  March  29,  1890. 

Same — Pleading — Amendment — Statutory  Cause  of  Action. — Where  the 
plaintiff,  in  an  action  to  recover  damages  for  injuries  caused  by  defective 
materials  knowingly  furnished  by  his  master  declared  on  the  common  law 
liability  of  the  employer,  an  amendment  alleging  a  right  to  recover  under 
a  statute  introduced  a  new  cause  of  action,  although  the  facts  set  out  in  the 
common  law  declaration  are  sufficient  to  sustain  the  right  of  action  under 
the  statute,  and  such  amendment  cannot  be  permitted.  Bolton  v.  Georgia 
Pac.  R.  Co.,  Ga.  Sup.  Ct.,  Nov.  11,  1889. 

Same — Instructions  as  to  Duty  of  Company.-^Plaintiff  sued  for  injuries 
sustained  while  engaged  in  uncoupling  cars,  by  his  foot  becoming  fastened 
between  the  guard  rail  and  track  rail,  and  by  being  run  over  by  a  car.  The 
court  instructed  the  jury  as  follows :  "  (2)  Railways  are  not  bound  to  their 
employes  to  provide  the  best  possible  appliances,  but  they  are  bound  only 
to  supply  such  appliances  as  are  in  common  use  by  well  managed  railways, 
and  which  they  have  skillfully  constructed  and  carefully  maintained  in  re- 
pair.   They  are  bound  to  furnish  such  appliances  as  are  reasonably  safe 
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and  suitable,  such  as  a  prudent  man  would  furnish  if  his  own  life  were  ex- 
posed to  the  daneer  that  would  result  from  unsuitable  or  unsafe  appliances.'* 
"  (12)  If  the  tracks,  switch,  and  guard  at  the  place  of  th^  injury  were  in 
ordinarily  good  condition  as  to  safety  and  fitness,  as  defined  in  section  z 
of  this  charge,  then  the  plaintiff  cannot  recover."  Held,  that  the  instruc- 
tions were  such  as  to  justify  the  jury  in  believing  that  more  than  ordinary 
care  was  required  of  a  railroad  company  to  furnish  reasonably  safe  appli- 
ances for  the  performance  of  employes*  duties,  and  that  they  were  errone- 
ous.    International  &  G.  N.  R.  Co.  v.  Bell.  Tex.  Sup.  Ct.,  Nov.  5,  1889. 

Same — Instructions — Duty  to  Inform  Employe  of  Danger. — Plaintiff  was 
hired  as  a  plumber,  and  when  not  so  engaged  he  was  to  make  himself  gen- 
erally useful  about  the  shops  of  the  company.  Whilst  assisting  in  taking 
a  locomotive  to  the  round-nouse,  he  was  directed  to  block  the  locomotive 
with  a  railroad  tie  and  was  injured  in  consequence  of  the  use  of  the  tie. 
Defendant  requested  an  instruction  that  it  was  only  bound  to  use  ordinary 
care  in  furnishing  safe  implements  and  appliances  to  its  servants ;  that  it 
was  only  required  to  use  those  in  ordinary  use  in  and  about  its  workshops 
and  yards ;  and  that  unless  other  more  suitable  and  safe  implements  were 
in  use  by  railways,  the  plaintiff  could  not  recover.  Held,  that  it  was  error 
to  so  instruct  the  jury,  as  the  instruction  implied  that  the  tie  was  an  im- 
plement in  general  use  for  the  purpose  to  which  it  was  applied,  and  exon- 
erated the  company  from  liability  on  the  ground  that  it  had  no  better  im- 
plement, and  also  ignored  the  defendant's  duty  to  inform  plaintiff  of  the 
danger  arising  from  the  use  of  the  tie,  which  he  could  not  be  presumed  to 
know.    Texas  M.  R.  Qo.v,  Douglass,  Tex.  Sup.  Ct.,  March  19,  1889. 

Saine — Instructions — Experience  of  Employe. — Where  the  plaintiff  sues  for 
personal  injuries  sustained  by  him  while  in  the  employment  of  the  defend- 
ant, and  the  jury  has  been  instructed  as  to  the  question  of  his  experience 
in  the  use  of  the  appliances  furnished  to  him,  an  instruction  that  the  plaint- 
iff must  show  that  the  injury  was  the  immediate  result  of  the  negligence  of 
defendant's  agent  "  in  directing  plaintiff  to  use  said  implement  in  an  un- 
skillful and  dangerous  manner,  the  plaintiff  himself  being  inexperienced 
in  the  work  ♦  *  ♦  and  by  reason  thereof  was  ignorant  of  the  danger." 
is  not  open  to  the  objection  that  it  assumes  that  the  plaintiff  was  inexpe- 
rienced, and  thereby  infringes  upon  the  province  of  the  jury.  Texas  M.  R. 
Co.  V,  Douglass,  Tex.  Sup.  Ct.,  March  19,  1889. 

Same— Instructions— Assumption  that  Engine  Defective.— Where  plaintiff 
sues  for  damages  for  negligently  causing  the  death  of  her  husband,  who 
was  run  over  by  a  switch  engine,  an  instruction  that  if  the  jury  believed 
that  the  injury  was  caused  both  by  the  defective  construction  or  unfitness 
of  the  engine  for  the  purposes  for  which  it  was  then  used,  and  the  n^li- 
gence  of  the  engineer  and  yard  foreman,  combined  with  said  defect  in  en- 
gine, the  defendant  will  be  liable,  does  not  assume  that  the  engine  was  de- 
tective and  unsuitable,  nor  is  it  a  charge  upon  the  weight  of  the  evidence 
and  is  not  open  to  objection  on  these  grounds.  Missouri  Pac  R.  Co.  v^ 
Lehmberg,  Tex.  Sup.  Ct.,  Nov.  8«  1889. 
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Grube 

V. 

Missouri  Pacific  R.  Co. 

{Missouri  Supreme  Courts  June  10,  1889.) 

Municipal  Ordinances — Applicability  to  Yards  of  Railroad  Company. — Mu« 
nicipal  ordinances  limiting  the  speed  of  trains  within  the  citv  limits,  and  re- 
quiring lights  to  be  displayed  when  moving  at  night,  apply  to  the  move- 
ment of  cars  in  the  yards  of  a  railroad  company. 

Master  and  Servant— Selection  of  Foreman — Reputation  of  Unfitness. — To 
show  a  want  of  reasonable  care  in  selecting  a  fit  and  competent  person  to 
act  as  foreman,  and  in  retaining;  him  in  service,  it  is  competent  to  put  in 
evidence,  not  only  his  general  reputation  of  unfitness  for  the  duties  as- 
signed to  him.  but  also  specific  acts  of  negligence,  or  of  incompetency,  with 
evidence  of  knowledge  thereof  on  the  part  of  the  master. 

Same — Contributory  Negligence — Sufficiency  of  Instruction! — An  instruc- 
tion in  an  action  for  damages  which  directs  a  verdict  for  the  plaintiff,  if 
the  facts  therein  stated  be  found  to  be  true,  and  the  deceased  was  injured 
*•  without  negligence  on  his  part  directly  contributing  thereto,"  is  not  open 
to  the  objection  that  it  ignores  the  question  of  negligence  on  the  part  of 
the  deceased,  when  the  jury  are  instructed  that  the  plaintiff  could  not  re- 
cover if  deceased  was  guilty  of  negligence,  or  if  he  knew,  or  by  the  exercise 
of  care,  might  have  known,  that  the  person  through  whose  negligence  the 
accident  occurred  was  an  incompetent  or  negligent  foreman  and  ne  there- 
after continued  in  defendant's  employ. 

Appeal  from  Circuit  Court,  Cass  County. 
T.  J.  Partis  and  Adams  &  Bowles  for  appellant. 
Prosser  Ray  and  L.  E.  Wyne  for  responcfent. 

Black,  J. — The  plaintiff  is  the  widow  of  Frank  T.  Grube. 
She  brought  this  suit  to  recover  damages  for  the  death  of  her 
husband,  who  was  injured  in  the  defendant's  switch- 
yards  at  Kansas  City  on  the  20th  November,  1883,  ^""  •^**^ 
and  from  which  injuries  he  died  two  or  three  days  later. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  the  de- 
fendant appealed. 

There  are  some  facts  set  out  in  the  petition,  disclosed  by 
the  evidence  on  both  sides,  and  about  which  there  is  no  dis- 
pute, and  they  are,  in  substance,  these :  The  accident  oc- 
curred between  half  past  6  and  7  o'clock  in  the  af- 
ternoon, on  side  trade  No.  6.  It  was  dark  at  that 
time.  The  switch  tracks  run  in  an  east  and  west  direction, 
and  No.  6  is  a  short  track,  just  to  the  north  of  a  main  switch 
track.  The  water  plug  and  coal  chutes  are  on  the  west  end 
of  No.  6.     It  was  the  duty  of  the  switch  crews  to  go  on  this 
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track  in  the  evening,  take  on  coal  and  water  and  oil,  and  pre- 
pare their  engines  for  the  night-work.  At  the  time  in  ques- 
tion there  were  three  engines  on  the  track  preparing  for  the 
night  work,  and  waiting  for  orders  from  the  yard  master. 
These  engines  all  fronted  east;  806  stood  furthest  west,  804 
stood  six  to  twelve  feet  east,  801  stood  three  to  six  feet  east 
of  that,  and  a  few  feet  further  east  there  were  three  cars 
standing  on  the  same  track.  Grube,  the  deceased,  belonged 
to  what  was  called  the  "  West-End  Crew."  He  was  sitting 
on  the  pilot-beam  of  his  engine,  it  being  804,  which  was  the 
middle  of  the  three  engines  as  they  stood  on  the  track.  At 
this  time  O'Neal,  who  was  the  foreman  of  another  crew, 
known  as  the  "  East-End  Crew,"  backed  a  train  of  from  18  to 
35  cars  in  on  the  east  end  of  track  No.  6.  He  ran  the  train 
against  the  three  cars,  driving  them  on  engine  801,  which  was 
forced  against  804,  and  the  whole  in  turn  against  806,  driv- 
ing it  backwards  some  distance.  Grube  was  caught  and  in- 
jured in  the  collision,  while  sitting  on  the  pilot-beam  of  en- 
gine 804.  It  may  be  stated  here  that  he  was  at  his  proper 
place. 

The  petition  sets  out  two  sections  of  an  ordinance  of  the 
City  of  Kansas  whereby  it  is  enacted  :  **Sec.  5.  No  conduc- 
tor, engineer,  fireman,  brakeman,  or  other  person  shall  move, 
or  cause  or  allow  to  be  moved,  any  locomotive,  tender,  or 
car  within  the  city  limits  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  under  a  penalty  of  not  less  than  twenty-five 
dollars,  nor  more  than  $500."  "  Sec.  10.  No  conductor,  en- 
gineer, fireman,  brakeman,  or  other  person  in  charge  of  any 
locomotive  tender,  car,  or  train  of  cars  shall  run,  or  move,  or 
cause  or  allow  to  be  run  or  moved,  for  any  purpose  what- 
ever, within  this  city,  between  sunset  and  sunrise,  any  such 
locomotive,  tender,  car,  or  train  of  cars  without  having  at 
least  one  lamp,  head-light,  or  lantern  conspicuously  placed 
in  front  of  the  same,  facing  the  direction  in  which  the  same 
may  be  moving,  whether  running  forward  or  backward,  un- 
der a  penalty  of  not  less  than  $25,  or  more  than  $500."  The 
petition  then  counts  upon  a  violation  of  both  sections  of  the 
ordinance  by  O'Neal,  and  alleges  that  he  was  an  incompe- 
tent foreman,  and  charges  negligence  on  the  part  of  the  de- 
fendant in  employing  and  retaining  him  in  its  service.  The 
further  evidence  for  the  plaintiff  tends  to  show  that  O'Neal 
ran  his  train  in  on  the  side  track,  and  against  the  three  cars 
and  the  engines,  at  a  rate  of  speed  from  9  to  11  miles  per 
hour ;  that  he  had  no  one  on  the  west  end  of  the  train,  or 
near  enough  to  it  to  receive  danger  signals  from  persons  at 
or  about  the  coal  chutes.  The  proof  is  clear  and  undisputed 
that  there  was  no  light  on  that  end  of  the  train  which  came 
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in  on  the  side  track.  For  the  defendant,  O'Neal  testified 
that  his  train  was  moving  at  the  rate  of  about  three  miles  per 
hour;  that  he  had  a  man  with  a  lantern  at  the  west  end  of  it, 
who  was  on  the  ground,  and  a  passing  train  on  another  of 
the  tracks  obstructed  his  view,  so  that  he  could  not  commu- 
nicate with  his  engine ;  that  this  man  failed  to  make  the 
coupling  as  the  cars  came  in  contact,  and  hence  the  collision. 
There  is  evidence  tending  to  show  that  O'Neal  was  a  reck- 
less and  careless  foreman,  and  known  to  be  such  by  his  su- 
perior officers  ;  and,  on  the  other  hand,  there  is  evidence  to 
the  efifect  that  he  was  a  careful  and  prudent  man,  and  so  re- 
puted to  be. 

The  case  was  placed  before  the  jury  on  the  theory  of  the 
petition,  namely,  that  a  violation  of  the  ordinance  either  in 
moving  the  tram  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  or  in  failing  to  have  a  headlight,  lamp,  or  lantern 
placed  in  front  of  the  same,  facing  the  direction  in  which  the 
train  was  moving,  was  negligence  on  the  part  of  O'Neal,  and 
that  his  negligence  in  either  of  these  respects,  coupled  with 
the  facts  that  O'Neal  was  an  incompetent  and  careless  fore- 
man,  and  that  defendant  was  negligent  in  retaining  him  in 
its  service,  laid  a  foundation  for  recovery  by  the  plaintiff. 
On  all  these  points  the  instruction  given  on  the  one  side  and 
the  other  are  full  and  fair,  and  need  not  be  set  out  in  de- 
tail. 

It  was,  however,  admitted  on  the  trial  that  these  switch- 
yards where  the  accident  occurred  had  never  been  laid  off 
into  streets  or  alleys ;  that  they  were  not  used  by  the  public, 
and  were  in  the  exclusive  use  of  the  defendant,  but  on  three 
sides  were  not  fenced.  They  are  partly  in  Kansas.  The  ac- 
cident happened  at  a  point  in  this  state.  On  these 
admissions  the  court  refused  to  instruct  that  the  OTdi»»ac«" 
ordinance  had  no  application  to  the  defendant  in  J^oTemeat  of 
the  transaction  of  its  business  in  the  yards.  While  tniAiiBjud. 
there  is  abundant  evidence  upon  which  the  case 
could  go  to  the  jur}*  without  reference  to  the  ordinance,  still 
the  case  is  made  to  stand  on  the  ground  that  a  violation  of 
the  ordinance  in  either  respect  was  negligence,  and  whether 
the  ordinance  applies  to  the  defendant  in  the  movement  of 
its  cars  in  its  yards  is  a  vital  question,  as  the  case  stands  on 
this  record.  There  can  be  no  doubt  but  the  state  has  the 
power  to  regulate  the  speed  of  trains,  and  to  make  other  rea- 
sonable regulations  for  the  movement  of  locomotives  and 
trains  of  cars  in  cities,  towns,  and  other  crowded  places. 
Such  regulations  concern  domestic  government,  and  are 
but  the  exercise  of  the  police  powers  of  the  state.  Toledo, 
P.  &  W.  R.  Co.  V.  Deacon,  63  111.  91 ;  Mobile  &  O.  R.  Co. 
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V.  State,  51  Miss.  137;  Knobloch  v.  Chicago,  M.  &  St.  P. 
R.  Co.  31  Minn.  402,  14  Am.  &  Eng.  R.  Cas.  625 ;  Tied,  Lim. 
of  Police  Powers,  §  194.  The  power  to  enact  such  regula- 
tions may  be  delegated  to  cities  and  towns.  Merz  ^'.  Missouri 
Pac.  R.  Co.,  88  Mo.  672,  26  Am.  &  Eng.  R.  Cas.  537.  In  the 
case  last  cited  it  was  insisted  that,  as  tne  place  where  the  ac- 
cident occurred  was  on  private  grounds  of  the  defendant,  to 
make  the  ordinance  there  in  question  apply  to  it  would  be  to 
deprive  defendant  of  the  use  of  its  propert3^  This  court 
then  said,  adopting  the  language  of  the  court  of  appeals : 
"  When  a  railroad  company  lays  down  its  tracks  in  a  popu- 
lous city,  not  within  any  inclosure,  but  on  ground  open  to  the 
public,  the  mere  fact  that  the  rails  are  not  laid  over  a  public 
street  or  highway,  but  on  private  property  of  the  companvr 
ought  not  to  be  held  to  relieve  it  of  its  obligation  to  observe 
all  reasonable  municipal  regulations  as  to  tne  movement  of 
its  trains  within  the  limits  01  the  corporation."  The  power 
to  regulate  the  speed  and  movement  of  trains  in  cities  and 
towns,  both  on  the  streets  and  elsewhere,  is  recognized  and 
reasserted  in  Rafferty  v,  Missouri  Pac.  R.  Co.,  gi  Mo.  33. 
The  state,  and  through  it  the  City  of  Kansas,  having  the 
power  to  make  reasonable  regulations  for  the  movement  of 
trains  within  the  corporate  limits,  there  is  no  reason  why  a 
forced  construction  should  be  given  to  the  ordihance  in  ques- 
tion with  a  view  of  exempting  the  defendant's  yards  from  its 
operation. 

The  fifth  section  of  the  ordinance,  the  one  which  regulates 
the  rate  of  speed,  contains  no  qualifications  whatever.  The 
tenth  section  prohibits  the  movements  of  cars,  locomotives, 
and  trains  between  sunset  and  sunrise  "  for  any  purpose  what- 
ever," except  there  be  displayed  on  the  moving  front  a  light. 
The  ordinance  makes  no  mention  of  streets,  public  or  private 

f rounds,  but  applies  alike  to  all  places  in  the  city  limits, 
here  is  nothing  in  the  language  used  which  will  admit  of  the 
exemption  of  the  defendant's  yards.  The  ordinance  is  de- 
signed as  well  for  the  protection  of  those  engaged  in  hand- 
ling cars  as  for  persons  not  thus  engaged.  In  Crowley  v, 
Burlington,  C.  R.  &  N.  R.  Co.,  65  Iowa,  658,  18  Am.  &  £ng. 
R.  Cas.  56,  an  ordinance  prohibited  the  running  of  a  car  or 
engine  in  the  city  at  a  greater  rate  of  speed  than  six  miles 
per  hour.  The  plaintin  was  a  laborer  employed  in  the  rail- 
road yards  in  cleaning  snow  and  ice  from  the  track,  and  was 
injured  by  a  car,  which  it  was  claimed  was  being  moved  at 
a  greater  rate  of  speed  than  six  miles  per  hour.  The  con- 
tention made  there  was  that  the  ordinance  was  applicable 
only  to  that  part  of  the  city  used  by  the  public,  but  the  court 
helcl  it  could  not  be  so  limited  in  its  operations.     The  de- 
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fendant  places  much  reliance  upon  the  Raffertjr  Case,  before 
cited,  where  it  was  held  a  demurrer  to  the  evidence  should 
have  been  sustained.  It  is  worthy  of  mention,  though  not 
made  an  element  in  the  result  there  reached,  that  the  boy 
who  was  injured  in  that  case  had  no  right  to  be  in  the  car- 

?rards  or  on  the  cars.  His  presence  was  unknown  to  the  de- 
endant's  servants.  Here  the  deceased  was  where  his«duties 
placed  him,  and  the  defendant  owed  him  an  active  duty. 
Again,  the  ordinance  in  that  case  is  essentially  different  from 
the  ordinance  in  this  case.  There  two  empty  box-cars  were 
detached,  and  allowed  to  go  down  an  incline,  accompanied 
by  a  brakeman.  He  got  down  and  coupled  them  to  some 
standing  cars,  and  they  all  moved  on  and  struck  a  car  on 
which  the  boy  was  standing.  We  were  of  the  opinion  that 
the  box  and  other  cars,  when  thus  attached  for  the  purpose 
of  storage  on  the  side  track,  though  moving,  did  not  consti- 
tute a  backing  train,  propelled  by^  steam,  within  the  meaning 
of  the  ordinance.  The  accident  there  happened  in  the  yards, 
as  in  the  present  case,  but  in  all  other  essential  respects  the 
cases  are  wholly  unlike.  Our  conclusion  is  that  the  ordinance 
does  apply  to  the  defendant  in  the  movement  of  its  trains  in 
its  car-yards ;  that  the  ordinance  is  reasonable  as  to  the  rate 
of  speed  is  clear ;  and  we  think  it  is  reasonable  in  requiring  a 
light  to  be  placed  at  the  moving  front  of  such  a  train  as  the 
one  of  which  O'Neal  had  charge.  These  propositions  as  to 
the  reasonableness  of  the  ordinance  do  not  appear  to  be  dis- 
puted by  appellants,  and  in  this  respect  we  express  no  further 
opinion  upon  the  ordinance  than  that  just  stated.  Indeed, 
the  case  was  not  tried  by  the  defendant  upon  the  theory  that 
the  ordinance  is  unreasonable,  but  upon  the  theory  that  it  did 
not  apply  to  the  movement  of  cars  and  trains  in  the  switch- 
yards. 

2,  Plaintiff  proved  by  several  witnesses  that  at  and  prior 
to  the  accident  in  question  O'Neal  bore  the  reputation  among 
the  men  with  whom  he  worked  of  being  a  careless 
foreman.     This  was  followed  up  by  evidence  of  kt**"*"*"*- 
various  specific  acts  of  negligence  on  his  part  in  ^rem*!!^'' **^ 
handling  cars  with  his  crew,  and  knowledge  of  them 
by  the  yard-master.     To  all  this  evidence  the  defendant  ob- 
jected.    It  was  certainly  the  duty  of  the  defendant  to  use  rea- 
sonable care  in  selecting  fit  and  competent  persons  to  dis- 
charge the  duties  assigned  to  them.     To  show  a  want  of  such 
care,  either  in  employing  the  servant  or  in  retaining  him,  it 
is  competent  to  put  in  evidence  his  general  reputation  of  un- 
fitness for  the  duties  assigned  to  him.     Wood,  Mast.  &  Serv. 
§  420.    And  for  a  like  purpose  specific  acts  of  negligence  or 
of  incompetency,  with  eviaence  of  knowledge  thereof  on  the 
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part  of  the  master,  ma\^  be  put  in  evidence,  /t/.  §  432.  Mich- 
igan Cent.  R.  Co.  v.  Gilbert,  46  Mich.  176,  2  Am.  &  Eng.  R. 
Cas.  230. 

3.  The  further  point  made  by  appellant,  and  not  before 

noticed,  is  that  the  plaintiff's  second  instruction  ignores  the 

question  of  ne^lis^ence  on  the  part  of  the  deceased, 

safldeBttof   ^nd  ignores  his  knowledge  o:  O'Neal's  incompe- 

c"«uib"toi7    tencv.     This  instruction  directs  a  verdict  for  plaint- 


B«9iiffeDce.  iff,  should  the  facts  therein  stated  be  found  to  be 
true,  and  among  other  things  the  jury  were  required 
to  find  that  deceased  was  injured  *'  without  negligence  on  his 
part  directly  contributing  thereto."  The  jury  were  told  by 
appropriate  instructions,  given  at  the  request  of  the  defend- 
ant, that  the  plaintiff  could  not  recover,  if  deceased  was  guilty 
of  negligence,  or  if  he  knew,  or  by  the  exercise  of  care  might 
have  known,  that  O'Neal  was  an  incompetent  or  negligent 
foreman,  and  that  deceased  thereafter  continued  in  aefend- 
ant's  employ.  It  is  plain  to  be  seen  that  these  questions  were 
not  ignored,  but  were  put  forward  in  strong  terms  in  a  series 
of  seven  instructions  given  at  the  request  of  the  defendant 
There  is  little  or  no  evidence  of  negligence  on  the  part  of  de- 
ceased, for  it  was  his  duty  to  place  himself  on  the  pilot-beam 
to  be  taken  to  his  work.  He  had  been  in  the  employ  of  de- 
fendant but  a  short  time,  and  then  not  wjth  O'Neal,  but  worked 
with  a  different  crew  and  in  a  different  part  of  the  yards. 
But  these  questions  of  his  negligence  and  knowledge  of 
O'Neal's  habits  were  all  placed  before  the  jury  in  a  manner 
of  which  defendant  cannot  complain.  The  judgment  is  af- 
firmed.   All  concur,  Barclay,  J.,  in  the  result. 

Regulation  of  Speed — Applicability  of  Ordinance  or  Statute. — See  Central 
R.  &  B.  Co.  V.  Smith  (Ga.)»  34  Am.  &  Eng.  R.  Cas.  i  ;  Harris  v.  Central  R. 
&  B.  Co.  (Ga.),  30  Id,  581 ;  Baltimore  &  O.  R.  Co.  v.  State  (Md.),  19  Id. 
83 ;  Crowley  v.  Burlington,  C.  R.&  N.  R.  Co.  (Iowa),  18  Id,  56. 

Incompetency  of  Employe — Evidence  as  to  Carelessness—Opinion  of 
Brakeman. — An  experienced  brakeman  who  has  worked  upon  the  train 
operated  by  an  engineer,  whose  competency  and  carefulness  is  in  issue  in 
the  action,  is  qualified  to  testify  as  to  the  carelessness  of  the  engineer  in 
running  the  trains,  and  especially  in  coupling  cars,  and  generally  as  to  his 
competency  and  carefulness  in  all  matters  which  do  not  involve  a  technical 
knowledge  of  the  machinery  of  the  engine.  Houston  &  T.  C.  R-  Co.  «'• 
Patton,  Tex.  Sup.  Ct.,  June  30,  1888. 

Same — Evidence — Necessity  of  Repairs  on  Engine^ — Plaintiff,  a  brakeman, 
was  injured  by  the  alleged  carelessness  of  the  engineer  on  May  25,  1883. 
An  engineer  and  machinist  testified  that  he  worked  in  the  shops  of  the  de- 
fendant from  February  to  October,  1883;  that  the  engineer  habitually 
brought  engines  into  the  shop  out  of  repair,  and  that  the  defects  were  such 
as  would  not  have  occurred  if  he  had  exercised  proper  care.  I/M  that  the 
evidence  was  admissible,  and  was  not  open  to  the  objection  that  it  was 
not  applicable  to  the  carelessness  of  the  engineer  at  or  prior  to  the  time 
of  the  injury.  Houston  &  T.  C.  R.  Co.  v.  Patton,  Tex.  Sup.  Ct.,  June  30^ 
1888. 
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Same — Engineer — Sufficiency  of  Evidence! — Where  a  brakeman  sues  a 
railroad  company  for  injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant's  engineer,  who,  it  was  claimed,  was  habitually  careless 
in  the  management  of  his  engine,  there  is  sufficient  evidence  to  support  a 
verdict  for  the  plaintiff  on  ^he  ground  of  the  engineer's  incomp)etency  and 
carelessness  and  the  knowledge  of  the  defendant  thereof  when  there  is  tes- 
timony tending  to  show  that  tne  engineer  was  careless  in  making  couplings 
and  in  operating  trains,  that  he  had  been  reported  to  the  conductor,  and 
also  that  his  engine  came  into  the  shop  out  of  repair  with  defects  that  would 
not  have  occurred  if  he  had  exercised  proper  care.  Houston  &  T.  C.  R. 
Co.  y.  Patton,  Tex.  Sup.  Ct.,  June  30,  1888. 

Same — Retention  In  Service — Promise  to  Discharge. — In  an  action  to  re- 
cover damages  for  injuries  sustained  by  using  a  ladder  made  by  a  workman 
under  the  plaintiff  whom  he  knew  to  be  incompetent,  promises  made  by  a 
person  representing  the  employer  that  such  workman  should  be  discharged 
as  soon  as  possible  are  inadmissible,  although  plaintiff  alleges  that  he  was 
induced  thereby  to  remain  in  the  service.  Bolton  v.  Georgia  Pac.  R.  Co., 
Ga.  Sup.  Ct..  Nov.  11,  1889. 

Same — Special  Findings  Negativing  Negligence— Verdict  for  Plaintiff. — 
Plaintiffs  sued  to  recover  damages  for  the  death  of  their  son,  an  employe 
on  a  construction  train,  which  had  been  sent  out  to  find  washouts  and  re- 
pair the  track.  The  complaint  alleged  that  the  injury  was  caused  by  the 
reckless  speed  with  which  the  train  was  allowed  to  approach  a  washout, 
and  that  the  defendant  was  negligent  in  selecting^  and  retaining  the  em- 
ployes in  charge  of  the  train,  although  they  were  incompetent  and  unqual- 
ified for  the  performance  of  the  duties  required  of  them.  It  appeared  that 
the  plaintiffs'  son  knew  the  purpose  for  which  the  train  started.  //M, 
Uiat  a  general  verdict  in  the  plaintiff's  favor  could  not  be  allowed  to  stand 
where  the  jury  found  specially  that  the  employes  in  charge  of  the  train 
were  not  selected  by  the  defendant  without  the  exercise  of  ordinary  care, 
and  that  the  accident  was  not  proximately  caused  by  the  negligence  of  any 
of  them.    Vaughn  v.  California  Cent.  R.  Co.,  Cal.  Sup.  Ct.,  Jan.  30,  1890. 

Same — Instructions — Evidence  of  Negligence. — An  instruction  that  the 
employer  is  liable  if  he  has  not  used  reasonable  care  in  selecting  the  plaint- 
iff's fellow-servants  or  if  he  has  retained  such  fellow-servants  in  his  em- 
ployment after  knowledge  of  their  unfitness  for  the  service,  ought  not  to  be 
given  when  there  is  no  evidence  that  the  accident  by  which  the  plaintiff 
was  injured,  was  caused  by  the  act  of  an  incompetent  servant.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Blohn,  Tex.  Sup.  Ct.,  May  2, 1889. 


Missouri  Pacific  R.  Co. 

V. 

Jones. 

{Texas  Supreme  Courts  November  19,  1889.) 

Master  and  Servant — When  Relation  Exists — Employment  of  Yard  Hand  by 
Another  Company. — A  complaint  averred  that  the  general  yard  master  em- 
ployed plaintiff  and  placed  him  at  work  in  the  yards  of  the  defendant  to 
couple  and  uncouple  cars  for  it ;  that  this  was  the  result  of  an  agreement 
between  the  defendant  and  another  company,  by  which  the  latter  were  to 
furnish  a  crew  to  make  up  trains  for  defendant  in  its  yards ;  that  plaintiff 
and  the  yard  master  received  their  pay  from  the  other  company,  but  that 
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plaintiff  was  at  the  time  working  for  defendant,  and  he  was  injured  with- 
out fault  on  his  part  by  defendant's  negligence  in  failing  to  keep  its  yard 
in  repair,  //e/d,  that  the  averments  were  sufficient  to  establish  the  re- 
lation of  master  and  servant  by  inference  from  the  service  performed  and 
the  connection  of  the  companies. 

Same — Evidence — Negligence  of  Employer. — ^The  track  on  which  the  in- 
jury occurred  was  kept  in  repair  by  defendant,  who  had  control  of  the  yard, 
and  was  dug  out  between  the  ties  about  a  day  before  the  accident,  'the 
roadmaster  was  informed  of  the  danger,  but  the  track  was  left  in  its  de- 
fective condition.  The  evidence  also  supported  the  averments  of  the 
complaint  as  to  the  relation  which  the  plaintiff  bore  to  the  defendant. 
jF/M,  that  it  was  sufficient  to  show  that  he  was  a  servant  of  the  defendant, 
and  that  at  the  time  of  performing  services  for  it  he  was  injured  by  reason 
of  its  negligence. 

Same — Contributory  Negligence — Province  of  the  Jury. — The  evidence 
showed  that  defendant  caused  holes  to  be  dug  between  the  cross  ties  and 
were  left  in  that  condition  although  the  roadmaster  was  informed  of  the 
danger.  Plaintiff  while  engaged  in  coupling  cars,  was  injured  by  reason 
of  the  existence  of  ^e  holes.  It  did  not  appear  that  he  had  any  knowledge 
of  the  defect,  and  it  was  shown  that  he  could  not  have  seen  the  holes  with- 
out stooping  down,  and  that  this  could  not  done  by  reason  of  the  moving 
of  the  cars.  There  was  testimony  that  it  was  plaintiff's  duty  to  remain 
between  the  cars  after  going  on  tne  track  and  to  try  to  effect  a  coupling, 
although  there  was  also  evidence  tending  to  prove  that  it  was  his  duty  to 
come  out  and  signal  the  engineer  if  the  coupling  was  not  at  first  made. 
N^/i/,  that  the  question  of  defendant's  negligence  and  plaintiff's  cootribu- 
torv  negligence  was  for  the  jury. 

Damages — Excessive  Verdict. — A  verdict  of  $6,000  for  injuries  depriving 
the  plaintiff  of  the  use  of  one  hand,  is  not  so  excessive  as  to  justify  the 
court  in  setting  it  aside. 

Appeal  from  District  Court,  Tarrant  County.  Commis- 
sioners* decision. 

Action  to  recover  damages  for  injuries  received  by  plaintiff 
whilst  employed  by  the  defendant  The  defendant  appeals 
from  a  juagment  for  the  plaintiff. 

FmcJi  &  Thompson  for  appellant. 

D.  IV,  Humphreys  for  appellee. 

Hobby,  J. — It  is  urged  by  the  appellant  that  the  petition 
shows  no  cause  of  action  against  it,  and  that  it  does  show  that 

plaintiff  below  was  not  in  its  employ,  and  that  the 
puadinff-  defendant  owed  him  no  duty.  The  averments 
rorpUiVi  ""^  showing  appellant's  liability  were  that  one  Phail- 

ing,  the  general  yard-master,  employed  plaintiff 
and  placed  him  at  work  in  the  yards  of  the  Missouri  Pacific 
Railway  Company  to  couple  and  uncouple  cars  for  said  com- 
pany ;  that  this  was  the  result  of  an  agreement  between  the 
appellant  and  the  receivers  of  the  Texas  Pacific  Railway  Com- 
pany, by  which  the  latter  were  to  furnish  a  crew  to  make  up 
trains  for  the  Missouri  Pacific  Railway  Company  in  its  yards; 
that  plaintiff  and  Phailing,  the  yard-master,  received  their 
pay  from   the  receivers,  but  that   plaintiff  was  at  the  time 
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working  for  the  appellant,  and  he  was  injured  without  fault 
on  his  part,  but  by  the  negligence  of  appellant,  in  failing  to 
keep  its  yard  in  repair,  and  allowing  its  roadbed  and  track, 
at  tne  place  of  injury,  to  become  dangerous  by  causing  its 
servants  to  throw  out  the  dirt  between  the  cross-ties,  thereby 
leaving  deep  and  dangerous  holes,  which  plainti£F  did  not  see, 
and  which,  by  stepping  into,  in  attempting  to  couple  the  cars 
of  appellant,  the  injury  was  done.  These  averments  were 
sufficient  to  establish  the  relation  of  master  and  servant,  by 
inference,  from  the  service  and  connection  of  the  companies,, 
and  showed  the  liability  of  appellant.  Gulf,  C.  &  o^  F.  R. 
Co.  V,  Dorsey,  66  Tex.  152,  25  Am.  &  Eng.  R.  Cas.  446. 

The  second  assignment  is  that  the  evidence  did  not  show 
that  plaintiff  was  in  the  employ  of  appellant,  nor  did  it  show 
that  the  latter  owed  him  any  duty  as  an  employe; 
that,  if  any  liability  was  shown,  it  was  upon  the  erweice*'  ^^ 
part  of  the  Texas  Pacific  Railway  Company,  in 
whose  employ  plaintiff  was  at  the  time.  The  substance  of 
appellant's  contention,  under  this  assignment,  is  that  the  case 
made  by  appellee  showed  him  to  be  in  the  service  and  pay  of 
one  company,  while  recovering  damages  from  another  for  an 
accident  occurring  on  its  premises,  with  no  proof  to  sustain 
the  denied  averments  of  a  contract  by  whicn  he  was  shown 
to  be  rightfully  there.  Nor  was  there  proof  that  appellant 
controlled  the  cars  where  he  was  at  worlc.  Upon  this  branch 
of  the  case  the  facts  were  that  appellee  was,  at  the  time  of, 
and  for  several  months  prior  to,  the  injury,  at  work  for  ap- 
pellant in  its  yards  at  Fort  Worth,  Tex.  He  was  employed 
by  Phailing,  tne  yard-master,  and  received  his  pay  from  the 
Texas  Pacific  Railway  Company.  Appellee's  duties  were  to 
stay  in  the  yard,  and  make  up  trains.  The  track  on  which 
the"  injury  occurred  was  kept  in  repair  by  appellant.  The 
appellant  had  control  of  the  yard.  It  had  the  track  on  which 
appellee  was  injured  dug  out  between  the  ties  about  a  day 
before  appellee  was  hurt.  Holes  were  opened  out,  about 
where  he  was  injured,  and  there  were  no  ties  to  put  in  them. 
The  road-master  was  informed  of  the  danger,  but  the  track 
was  left  in  that  condition.  The  facts  show  that  appellee  was 
the  general  servant  of  the  Texas  &  Pacific,  and  the  special 
servant  of  the  appellant.  He  performed  special  services 
for  the  latter,  while  the  general  servant  of  the  former,  and 
while  so  performing  this  special  service  he  was  the  servant  of 
appellant  at  the  time.  Tnere  was  no  proof  of  an  express 
contract  showing  the  relation  of  master  and  servant  between 
appellant  and  appellee,  but  the  evidence  of  the  service  per- 
formed by  Jones  tor  the  Missouri  Pacific  Railway  Company,, 
and  the  connection  between  the  two  companies,  authorized 
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the  inference  that  this  relation  did  exist.  In  the  case  of  Gulf, 
C.  &  S.  F.  R.  Co.  V,  Dorsey,  4  Tex.  Law  Rev.  115,  cited  in 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dorsey,  supra^  the  plaintiff  was 
employed  to  serve  the  several  companies  in  their  respective 
yards.  It  was  held  that  he  was  the  servant  of  the  one  in 
whose  yard  he  was  when  injured.  The  proof,  we  think,  shows 
that  by  some  arrangement,  the  precise  nature  of  which  could 
not  be  ascertained,  between  the  Texas  Pacific  and  the  Mis- 
souri Pacific  Railway  Company,  it  was  the  duty  of  the  ap- 
pellee, who  received  his  pay  from  the  former  company,  to 
switch  and  couple  and  uncouple  the  cars  in  the  yara  of  the 
appellant,  and  on  its  track,  over  which  the  appellant  had  ex- 
clusive control,  and  whose  duty  it  was  to  keep  said  track  in 
repair;  and  that  at  the  time  of  performing  these  services  for 
the  Missouri  Pacific   he  was  injured  by  reason  of  its  negli- 

fence.  While  engaged  in  this  service  for  appellant,  with  its 
nowledge,  and  under  its  agreement  that  the  appellee  should 
ferform  such  service,  he  was  the  servant  of  the  appellant, 
t  was  immaterial  that  he  was  not  paid  directly  b}'  appellant. 
The  inference  was  authorized  that  appellant  paiS  the  Texas 
Pacific  for  his  services,  which  would  be  tantamount  to  a  pay- 
ment to  him.  The  payment  we  believe  to  be  immaterial  un- 
der the  facts  of  this  case.  He  had  for  a  long  time  prior  to  the 
injury  worked  for  the  appellant.  His  labor  was  accepted  up 
to  the  time  of  the  injury.  These  facts  made  appellee  the  ser- 
vant of  appellant  in  the  transaction  in  which  tne  damage  was 
sustained,  by  reason  of  the  service  performed.  The  princi- 
ples announced  in  Gulf,  C.  &  S.  F.  R.  Co.  v,  Dorsey,  supra, 
luUy  authorize  the  recovery  in  this  case  against  the  Missouri 
Pacific  Railway  Company,  upon  the  ground  of  the  liability 
of  said  company  to  appellee.  To  the  same  effect  is  the  case 
of  Vary  v,  Burlington,  C.  R.  &  M.  R.  Co.,  42  Iowa,  248.  In 
the  case  of  Snow  v.  Housatonic  R.  Co.,  8  Allen  (Mass.),  441, 
which  is  in  many  of  its  features  analogous  to  the  case  under 
consideration,  Snow  was  in  the  employ  and  pay  of  the  West- 
ern Railway  Company,  and  "operating  its  cars";  and  he  was 
allowed  to  recover  aamages  from  the  Housatonic  Railway 
Company  by  reason  of  its  negligence  in  permitting  a  hole  to 
remain  in  its  roadbed,  into  which  Snow  stepped  while  coup- 
ling, as  in  this  case,  a  moving  car  of  the  Western  Raihvay, 
which  was  passing  over  the  road  of  the  Housatonic  Railwav. 
The  next  assignment  is  to  the  effect  that  the  evidence  did 
not  show  appellant  guilty  of  negligence  which  ought  to  ren- 
aer  it  liable,  and  that  appellee's  want  of  care  pro- 
■^iVg^neT'  duced  the  injury  complamed  of.  The  negligence 
of  the  appellant  is  very  clearly  shown  by  the  evi- 
dence to  have  consisted   in   leaving  the  holes  between  the 
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cross-ties  on  the  track  where  the  injury  occurred,  and  this, 
too,  after  being  warned  of  the  danger.  It  is  not  made  to  ap- 
pear that  the  appellee  had  any  knowledge  of  this  defect  in 
the  track,  and  it  was  shown  b}^  the  evidence  that  he  could 
not  have  seen  these  trenches  without  stooping  down  at  the 
time ;  and  this  could  not  be  done  by  reason  of  the  moving 
cars,  which  prevented  it.  There  was  testimony  that  it  was 
the  duty  of  the  appellee  to  remain  in  between  the  cars,  after 
going  in  on  the  track,  and  try  to  effect  a  coupling.  Some  of 
the  testimony  of  appellant's  witnesses  indicate  that  it  was  his 
duty  to  come  out,  and  signal  the  engineer,  if  the  coupling 
was  not  at  first  made.  The  evidence  upon  this  point  being 
conflicting  as  to  whether  appellee  was  himself  negligent  in 
the  manner  in  which  he  conducted  himself  while  endeavor- 
ing to  make  the  coupling,  as  well  as  whether  appellant's  track 
was  in  such  a  condition  Tor  the  proper  discharge  of  the  duties 
which  devolved  upon  appellee  by  reason  of  his  employment, 
as  he  had  a  right  to  expect,  and  as  it  was  appellant's  uuty  to 
have  it,  these  were  all  questions  of  fact  to  be  determinedf  by 
the  jury,  and  we  cannot  say  that  the  evidence  does  not  fully 
support  their  finding  upon  this  point.  Union  Pac.  R.  Co*,  v. 
Randall,  50  Tex.  260. 

The  fifth  assignment  is  that  the  verdict  is  excessive.  It  was 
for  |6,ooo.  The  injury  was  such  as  to  deprive  appellee  of 
tfie  use  of  one  hand.  In  the  case  of  Oil  Co.  v,  Malin, 
60  Tex.  651,  the  appellee  had  the  flesh  torn  from  ExcewiT* 
his  thumb  and  finger,  and  a  verdict  for  $4,000  was  **»»»••. 
held  not  to  be  excessive.  In  the  case  of  Railway  Co.  v. 
Young,  19  Kan.  493,  a  verdict  of  $10,000  was  decided  not  to 
be  excessive  for  the  amputation  of  a  hand.  As  has  been  re- 
peatedly said,  this  is  a  question  peculiarly  within  the  jury's 
province  to  determine,  and  only  where  it  is  made  to  appear 
that  thev  have  abused  the  discretion  lodged  in  them  will 
their  action  be  set  aside  on  this  ground.  We  think  there  is 
no  error  in  the  judgment,  and  that  it  should  be  affirmed. 

Stayton,  C.  J.  Report  of  the  commission  of  appeals  ex- 
amined, their  opinion  adopted,  and  the  judgment  is  affirmed. 

Interchange  of  Traffic — Duty  to  Block  Frogs — Employe  of  Connecting  Com. 
panyi — Where  two  railway  companies  have  an  arrangement  by  which  they 
receive  cars  over  a  delivery  track  at  a  certain  point,  a  person  employed  by 
one  of  them  to  take  the  number  of  its  cars  and  inspect  the  seals  as  trains 
are  made  up  at  such  place  by  the  other,  is  an  employe  of  the  latter  within 
the  meaning  of  the  Ohio  Act  of  March  23,  1888,  for  the  protection  of  rail- 
road employes,  which  requires  every  railroad  in  the  stale  "to adjust,  fill  or 
block  the  frc^,  switches  and  car  rails  on  its  track  ♦  ♦  *  so  as  to  pre- 
vent the  feet  of  its  employes  being  caught  therein."  Atkyn  v,  Wabash  R. 
Co.  (Ward,  Intervenor),  41  Fed.  Rep.  193. 

Same — Negligently  Leaving  Cars  on  Track  of  Connecting  Company — Llabil* 
Ityi — Where  two  railroads  have  a  traffic  arrangement  for  the  interchange 
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of  cars,  and  one  sets  loaded  cars  upon  the  track  of  the  other  at  an  unusual 
hour  of  the  night,  and  does  not  give  notice  or  put  out  warning  signals,  it 
is  liable  in  damages  for  the  death  of  an  employe  of  the  other  company  who 
is  killed  in  a  collision  with  the  obstruction .  And  under  such  circumstances, 
it  would  appear  that  the  other  company  is  also  liable  on  the  ground  that 
every  railroad  companv  owes  to  its  employes  whose  livee  are  at  stake,  a 
clear  and  unobstructed  track  for  every  train  or  car  it  puts  in  motion  and 
orders  on  the  rails  with  the  assurance  that  there  is  a  clear  track,  or  on  the 
ground  that  by  the  traffic  arrangement  for  interchanging  cars  with  another 
company,  the  other  companv  is  only  its  agent  or  servant  in  the  use  of  the 
track  and  management  of  the  busmess,  the  employes  guilty  of  the  negli- 
gence being  pro  hac  its  own  employes.  Lockhart  v.  Little  Rock  &  M.  R. 
Co.,  40  Fed.  Kep.  631. 

In  juries  to  Employe — Evidence  of  Ownership. — Where  the  plaintiff  sues  for 
injury  caused  by  the  negligent  jnanagement  of  a  railroad,  or  negligent  con- 
struction thereof,  it  makes  a  sufficient /r/>»ayVzr/>  case  against  the  defend- 
ant to  show  that  it  was  the  owner  of  the  railroad  without  proving  affirma- 
tively that  the  persons  in  charge  were  its  servants  or  employes.  Davis  v. 
Button,  78  Gal.  247. 

Damages  for  Personal  Injuries — Excessive  Verdicts. — A  court  cannot  in- 
terfere with  a  verdict  on  the  ground  of  excessive  damages,  unless  such 
damages  are  so  excessively  large  and  dis^iroportionate  as  to  warrant  the 
inference  that  the  jury  was  swayed  by  prejudice,  preference,  partiality,  pas- 
sion, or  corruption.    Shumacher  v.  St.  Louis  &  S.  F.  R.  Co.,  39  Fea.  Rep. 

174. 
In  an  action  to  recover  damages  for  the  death  of  plaintiff's  son,  it  appeared 

that  the  son  was  industrious,  economical  and  temperate,  and  that  at  the 
age  of  26  years  he  was  earning  $1,000  a  year,  out  of  which  he  was  furnish- 
ing towards  the  support  of  his  mother,  tne  plaintiff,  who  was  then  51  years 
of  age,  1^200  per  annum.  Held»  that  a  verdict  of  $4,200  was  not  so  excess- 
ive as  to  require  a  reversal.  Texas  &  P.  R.  Co.  v.  Lester,  Tex.  Sup.  (X. 
Nov.  8,  1889. 

The  testimony  showed  that  plaintiff's  left  thigh  bone  was  badly  fractured 
and  the  knee  joint  stiffened  so  as  to  be  immovable ;  that  he  was  prevented 
from  following  his  trade  as  a  plumber  or  any  kind  of  manual  labor  requir- 
ing any  active  use  of  the  limbs ;  that  he  suffered  great  pain  which  could 
only  be  remedied  by  a  surgical  operation  at  a  great  risk  of  his  life.  The 
medical  testimony  was  to  the  effect  that  the  pain  could  not  be  alleviated 
except  by  means  of  the  operation  referred  to.  Plaintiff  was  compelled  to 
walk  with  the  aid  of  crutches,  and  he  described  his  mental  and  physical 
f)ain  as  great.  Held,  that  a  verdict  for  the  sum  of  $12,000  was  not  so  dis- 
proportioned  to  the  injuries  sustained  as  to  justify  the  court  in  setting  it 
aside.    "Texas  M.  R.  Co.  v.  Douglass,  Tex.  Sup.  Ct.,  March  19,  1889. 

Plaintiff  was  but  19  years  old  at  the  time  of  the  accident,  and  was  a  strong, 
active  young  man.  The  injury  caused  him  excruciating  pain  for  a  long 
time.  He  had  been  compelled  to  submit  to  a  surgical  operation,  by  which 
a  portion  of  the  ankle  bone  was  removed.  The  joints  of  his  ankle  and  loot 
were  stiffened,  and  he  had  become  a  cripple  for  life.  He  was  a  laborer, 
and  was  neither  qualified  nor  fitted  for  other  pursuits,  and  his  ability  to 
labor  in  any  vocation  to  which  his  qualifications  adapted  him,  was  greatly 
impaired.  Held,  that  a  verdict  for  $8,000  was  not  excessive.  Henry  v. 
Sioux  City  &  P.  R.  Co.,  75  Iowa  84. 

In  an  action  for  damages  for  the  death  of  a  husband  and  father,  the  jury 
returned  a  verdict  of  $10,000.  The  deceased  was  a  laborer  aged  about 
thirty-five  years  and  earning  a  $1.25  a  day.  The  evidence  showed  that  be 
was  stout,  healthy  and  sober.  Held,  that  the  verdict  was  not  excessive. 
Missouri  Pac.  R.  Co.  v,  Lehmberg,  Tex.  Sup.  Ct.,  Nov.  8,  1889. 
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Plaintiff  received  a  gaping  wound  about  two  inches  long  and  three  or 
four  inches  deep  in  his  side  above  the  hip.  The  wound  proved  to  be  seri- 
ous and  permanent.  He  suffered  therefrom  from  December,  1882,  to  the 
trial  of  the  case  in  January,  1889,  and  his  health  was  entirely  destroyed. 
Held^  that  a  verdict  for  $9,000  was  not  excessive.  Western  &  A.  R.  Co.  v. 
Lewis,  Ga.  Sup.  Ct.,  Jan.  8,  1890. 

Same^— Death  of  Son — Elements  Of  Damage. — Under  Tex.  Rev.  St.,  art. 
2909,  which  authorizes  the  maintenance  of  suits  "for  injuries  resulting  in 
death,"  and  provides  that  "  the  jury  may  give  such  damas^es  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death,  the  jury  may^ 
in  an  action  by  a  father  to  recover  damages  for  the  death  of  his  son,  con- 
sider the  circumstances  of  the  son,  his  occupation,  age,  health,  habits  of 
industry,  sobriety  and  economy,  his  skill  and  capacity  for  business,  the 
amount  of  his  property,  his  annual  earnings,  and  the  probable  duration  of 
his  life,  and  they  may  also  consider  the  reasonable  expectation  which  the 
plaintiff  had  resulting  from  his  condition,  and  the  disposition  and  ability 
of  his  son  during  his  life  to  bestow  upon  him  pecuniary  benefit  as  of  right, 
or  in  obedience  to  the  dictates  of  filial  duty  without  legal  claim.  Hall  v, 
Galveston,  H.  &  S.  A.  R.  Co.,  39  Fed.  Rep.  18. 

Same — Reading  Authorities  in  Presence  of  Jury^ — In  an  action  for  negli- 
gently causing  the  death  of  an  employe,  it  is  not  such  an  abuse  of  judicial 
discretion  as  to  require  the  reversal  of  a  verdict  for  the  plaintiff,  to  allow 
the  plaintiff's  counsel  in  the  presence  of  the  jury,  to  read  authorities  to  the 
court,  showing  verdicts  for  $1 5,ooo.and  $10,000  against  railroad  companies* 
Missouri  Pac.  R.  Co.  v.  Lamothe,  Tex.  Sup.  Ct.,  Feb.  14,  1890. 


Ford 
s 

Lake  Shore  &  Michigan  Southern  R.  Co. 

{New  York  Court  of  Appeals^  November  26,  18S9.) 

Fellow'Servants — Injury  to  Switchman — Negligence  In  Loading  Car. — Cars 
known  as  gondola  cars,  generally  used  for  carrying  coal,  and  which  had 
boxes  from  18  to  24  inches  high,  were  loaded  with  lumber.  The  company 
had  furnished  suitable  stakes  which  could  have  been  properly  fastened  in* 
side  the  boxes.  Where  the  ends  of  the  boxes  were  stationary  one  end  of 
the  timber  was  laid  down  in  the  bottom  of  the  car,  and  the  other  end  pro- 
jected over  the  end  of  the  box  in  cases  where  the  timber  was  longer  than 
the  box.  The  lumber  was  piled,  after  it  reached  the  top  of  the  box,  so  that 
one  piece  overlapped  another,  the  pile  thus  constantly  growing  narrower 
across  the  top.  The  cars  were  loaded  under  the  direction  of  a  foreman  of 
great  experience,  and  although  they  were  not  regular  lumber  cars,  they 
were  very  much  used  for  carrying  lumber  for  short  distances.  Plaintiff's 
intestate,  a  switchman,  was  injured  by  the  lumber  on  one  of  the  cars  fall- 
ing upon  him.  The  cars  had  been  properly  inspected,  before  being  sent 
out,  by  competent  and  proper  inspectors.  Held,  that  the  sole  cause  of  the 
accident  was  the  improper  loading  of  the  car  through  the  failure  of  the  em- 
ployes to  use  the  stakes  furnished  by  the  company,  and  that  these  em- 
ployes were  the  fellow-servants  of  the  deceased  tor  whose  carelessness  the 
defendant  was  not  responsible. 

RuGER,  C.  J.,  and  Danforth  and  Andrews,  JJ.,  dissent. 

41  A.  &  E.  R.  Cas. — 24  \ 
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Appeal  from  General  Term  of  the  Superior  Court  of 
Buffalo. 

Action  by  Emily  Ford,  administratrix  of  the  estate  of 
George  Ford,  deceased,  against  the  Lake  Shore  &  Michi^ 
Southern  R.  Co.,  for  negligently  causing  the  death  of  plaint- 
iff's intestate.  A  verdict  was  returned  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  and  the  motion  was  heard 
on  case  and  exceptions  at  the  general  term  in  the  first  in- 
stance and  denied^     The  defendant  appeals. 

fames  Fraser  Gluck  for  appellant. 

Tracy  C.  Becker  for  respondent. 

Earl,  J. — This  action  was  brought  by  the  plaintiff  to  re- 
cover  damages  for  the  negligent  killing  by  the  defendant  of 
her  intestate,  a  switchman  in  its  employ.  In  her  complaint 
she  based  her  charge  of  negligence  mainly  upon  the  follow- 
ing grounds:  The  running  of  an  unsafe  and  unsuitable  car; 
the  careless  and  negligent  loading  of  the  car  without  fasten- 
ing the  timbers  securely  thereon ;  failure  to  properly  inspect 
the  car  by  proper  and  competent  inspectors ;  and  failure  to 
provide  proper  and  suitable  rules  for  the  government,  con- 
trol,  and  instruction  of  its  employes. 

The  material  facts,  as  they  appeared  upon  the  trial,  are  as 
follows :  On  the  29th  day  of  May,  1887,  the  Buffalo  Car  Man- 
ufacturing  Company  sent  to  the  defendant's  docks, 
**  on  the  Hamburg  canal,  nine  cars  to  be  loaded  with 

heavy  timber  and  car-sills  taken  from  canal-boats.  The  cars 
were  what  are  known  as  "  gondola  cars,"  generally  used  for 
carrying  coal,  and  had  boxes  from  18  to  24  inches  high.  They 
were  not  regular  lumber  cars,  but  were  very  much  used  upon 
all  the  roads,  running  in  and  out  of  Buffalo,  for  carrying  lum- 
ber. Regular  lumber  cars  are  flat  cars,  with  iron  brackets 
on  the  sides,  into  which  are  placed  stakes  for  the  purpose  of 
holding  the  lumber  in  place.  These  cars  had  no  brackets  on 
the  sides  for  stakes,  and  there  was  nothing  but  the  boxes  to 
hold  the  lumber.  On  some  of  the  cars  the  ends  of  the  boxes 
dropped  down,  and  on  others  they  were,  like  the  sides,  fixed 
and  stationary.  The  lumber  was  placed  inside  these  boxes, 
and  where  the  timbers  were  longer  than  the  cars,  and  the 
ends  dropped  down,  it  was  loaded  flat ;  and  on  the  cars  where 
the  ends  of  the  boxes  were  fixed  and  stationary  one  end  of 
the  timber  was  laid  down  on  the  bottom  of  the  car,  and  the 
other  end  projected  over  the  end  of  the  box,  in  cases  where 
the  timber  was  longer  than  the  box.  The  lumber  was  piled, 
after  it  reached  the  top  of  the  box,  so  that  one  piece  over- 
lapped another,  the  pile  thus  constantly  growing  narrower 
towards  the  top.     On  some  of  the  cars  the  lumber  was  piled 


TOL.  41]  NEGLIGENTLY  LOADING  CAR.  371 

a  foot  and  a  half  higher  than  the  boxes.  The  car  from  which 
the  lumber  fell  upon  the  intestate  was  one  upon  which  the 
ends  of  the  boxes  were  fixed  and  stationary,  and  the  timbers 
projected  over  one  end.  Thin  strips  of  board  had  been  nailed 
to  the  sides  of  the  box,  as  it  is  claimed  by  the  plaintiff,  to  hold 
the  timbers  on  the  car;  but,  as  claimed  by  the  defendant,  and. 

f)roved  upon  the  trial,  they  were  simply  guides  in  piling  the 
umber,  and  were  placed  there  for  that  purpose  ;  and  the  lap- 
ping of  the  timber,  one  piece  upon  another,  receding  from  the 
sides,  was  relied  upon  to  keep  the  pieces  in  place.  The  nine 
cars  were  loaded  hy  the  employes  of  the  defendant  in  charge 
of  and  under  the  direction  of  a  foreman  of  ereat  experience, 
who  had  been  engaged  in  loading  and  handling  cars  for  eight 
or  nine  years.  Tnis  lumber  was  to  be  drawn  about  a  mile, 
simply  from  one  part  of  the  city  to  another.  The  cars,  all 
loaaed  in  the  same  way,  at  the  same  time,  all  went  safely, 
except  the  one  from  which  the  lumber  fell  upon  the  plaintiflTs 
intestate.  After  the  cars  were  loaded  they  were  carefully 
inspected  by  two  foremen,  and  they  considered  them  safely 
and  properly  loaded.  Gondola  cars,  like  the  ones  in  ques- 
tion, were  very  generally  used  for  the  transportation  of  lum- 
ber for  short  aistances,  and  these  cars  were  loaded  as  such 
cars  usually  were  for  that  purpose.  The  court  charged  the 
jury  that  there  was  no  evidence  that  the  defendant  was  called 
upon  to  establish  any  system  of  rules  which  should  provide 
for  any  different  or  safer  method  in  the  loading  of  the  lum- 
ber than  the  method  described  by  the  witness  Davis,  defend- 
ant's foreman,  as  in  use  by  it.  We  think  that  charge  was 
correct,  but,  whether  it  was  or  not,  the  plaintiff  is  not  in  a 
position  to  complain  of  it,  and  the  question  of  suitable  rules 
IS  therefore  out  of  the  case. 

There  is  no  question,  upon  the  evidence,  that  the  two  fore- 
men who  inspected  and  superintended  the  loading  of  these 
cars  were  perfectly  competent  men,  and,  therefore, 
it  cannot  be  said  that  the  defendant  failed  to  pro-  ''•su^wwi* 
vide  competent  and  proper  inspectors.  The  only  '^^^^l^^;: 
ground  of  negligence,  tnerefore,  remaining  to  be  tau, 
considered  is  whether  the  defendant  furnished  suit- 
able cars  and  appliances.  There  can  be  no  question  that  this 
was  a  suitable  car.  It  did  not  break.  It  was  strong  and 
capable  of  holding  timbers,  and  such  cars  were  generally 
used  for  that  purpose.  It  is  entirely  plain  that  the  sole  cause 
of  the  accident  was  the  negligent  and  improper  loading.  The 
defendants  having  furnished  the  cars,  the  employes  should 
have  placed  the  long  timbers  on  those  cars  which  had  mov- 
able ends  to  the  boxes,  so  that  the  timbers  could  be  laid  down 
flat,  and  when  they  placed  the  long  timbers  in  the  particular 
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car  from  which  the  accident  came  they  should  not  have  piled 
them  up  so  high  as  to  make  the  pile  dangerous.  There  was 
no  emergency  or  necessity  for  putting  a  nigh  pile  of  timbers 
upon  any  one  car  to  be  drawn  the  short  distance.  But,  if 
the  employes  desired  to  put  a  high  pile  of  lumber  upon  any 
one  of  these  cars,  it  is  undisputed  that  suitable  stakes  had 
been  furnished  by  the  defendant  to  put  inside  the  boxes, 
where  they  could  have  been  properly  fastened,  and  thus  have 
held  the  lumber  as  securely  as  if  piled  upon  platform  cars 
with  iron  brackets  upon  the  sides  and  stakes  placed  therein. 
It  is  too  obvious  for  dispute  that  the  sole  cause  of  this  ac- 
cident was  the  improper  loading  of  the  car,  and  that  if  the 
employes  of  the  defendant  had  properly  loaded  it,  and  made 
proper  use  of  the  stakes  and  materials  the  company  had  fur- 
nished, the  accident  would  not  have  happened.  These  em- 
ployes  were  the  co-employes  of  the  intestate,  and  for  their  care- 
lessness the  defendant  is  not  responsible.  In  the  case  of 
Bushby  v.  New  York,  L.  E.  &  W.  R.  Co.,  107  N.  Y.  374,  the  plain- 
tiff,  a  brakeman  on  a  car  loaded  with  lumber,  was  thrown  off 
from  the  car  because  an  imperfect  stake  broke  while  the  car 
was  in  motion,  and  he  was  thus  injured  ;  fand  it  was  held  that 
the  defendant  was  liable  on  the  ground  that  it  had  not  fur- 
nished any  stakes  for  holding  the  lumber  iii  place  after  it  was 
fmt  upon  the  car.  The  main  features  of  that  case  are,  there- 
ore,  unlike  those  which  exist  here.  This  case  bears  some 
resemblance  to  the  case  of  Byrnes  v.  New  York,  L.  E.  &  W.  R. 
Co.,  1 13  N.  Y.  251,  where  a  brakeman  upon  a  lumber  car  was 
injured  because  it  was  improperly  loaded ;  and  it  was  held 
that  the  defendant,  having  provided  a  safe  car,  and  a  safe 
system,  and  competent  men  to  inspect  it,  was  not  responsible 
for  the  negligence  of  co-employes  in  the  performance  of  their 
work.  We  are,  therefore,  of  opinion  that  upon  the  defend- 
ant's motion  the  court  should  have  directed  a  verdict  in  its 
favor,  and  the  judgment  should  therefore  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  event. 

Finch,  Peckham  and  Gray,  JJ.,  concur. 

Danforth,  J.,  {dissenting) — At  the  close  of  the  evidence 
the  defendant's  counsel  asked  the  court  to  direct  a  verdict, 
upon  the  grounds — "  First.  There  is  no  evidence  whatever 
01  the  defendant's  negligence.  Second,  On  the  ground  of 
the  plaintiff's  contributory  negligence.  Third.  That,  even 
assuming  that  the  duty  in  this  case  was  one  to  be' performed 
by  the  master,  there  is  no  evidence  that,  under  the  circum- 
stances in  this  case,  the  ordinary  care  required  of  the  master 
had  not  been  exercised  on  this  occasion."  At  the  close  of  the 
case  numerous  exceptions  were  taken  to  the  charge  as  made, 
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and  to  the  refusal  of  the  learned  judge  to  charge  as  requested 
by  the  defendant's  counsel.  The  plaintiff  had  a  verdict,  and 
the  exceptions  were  ordered  to  be  heard  at  the  general  term  in 
the  first  instance.  They  were  there  overruled.  The  opinion 
then  rendered  seems  to  be  abundantly  sufficient  to  sustain 
that  result,  and  I  am  unable  to  find  in  the  argument  submit- 
ted to  us  in  the  interest  of  the  railroad  company  any  reasons 
sufficient  in  law  for  the  reversal  of  the  judgment  which  the 
supreme  court  ordered. 

The  first  point  made  by  the  appellant  is  that  the  trial 
court  erred  m  refusing  to  direct  a  verdict  for  the  defendant. 
The  plaintiff's  intestate  was  a  switchmnn.  While  perform- 
ing his  duties  as  such,  several  sticks  of  timber  from  26  to  30 
feet  in  length,  and  from  5  to  12  inches  thick,  part  of  the  load 
of  a  passing  car,  fell  from  it  and  upon  him,  crushing  him  so 
that  ne  died.  This  car  was  for  all  legal  purposes  the  car  of 
the  defendant,  employed  by  it  in  its  business,  and  for  its  man- 
agement the  defendant  is  to  some  extent  responsible.  The 
law  casts  upon  it  a  certain  duty,  and  it  is  for  the  interest 
and  safety  of  the  community  that  the  defendant 
beheld  to  its  performance.     Was  there  evidence  Duty  of 


of  negligence  on  its  part  ?  It  was  held  in  Bush-  i!L!!I»[r^''* 
by  V.  New  York,  L.  E.  &  W.  R.  Co.,  107  N.  Y. 
374,  not  by  way  of  formulating  any  new  rule,  but  by  appli- 
cation of  a  very  old  one,  that  it  was  the  duty  of  the  company 
as  master  to  fit  or  prepare  its  cars  for  the  use  for  which  it 
was  designed.  There  the  company  had  furnished  a  platform 
car  without  stakes  or  sides,  and  through  the  imperfection 
of  the  stakes  finally  provided  its  servant's  death  was  caused, 
and  for  that  the  defendant  was  required  to  make  compensa- 
tion.  The  same  rule  applies  here.  It  was  within  the  prov- 
ince of  the  master  to  furnish  a  suitable  car  for  the  carriage 
of  lumber ;  and  the  proposition  may  be  more  specific, — it  was 
the  duty  of  the  master  to  furnish  a  car  suitable  for  the  car- 
riage or  transportation  of  that  particular  load  of  lumber. 

The  concession  of  the  defendant  is  that  the  "  car  was  not 
what  is  known  as  a  regular  '  lumber-car.'  "  It  was  in  fact  a 
gondola  or  coal  car.  It  is  also  a  statement  of  the  defendant 
that  "  a  regular  lumber-car  is  a  flat  car,  having  brackets  upon 
its  sides,  into  which  stakes  from  three  to  six  inches  thick  are 
driven,  and  inside  of  those  the  lumber  is  laid."  It  is,  of  course, 
obvious  that  the  height  of  the  stake  or  other  protection  is  an 
important  consideration,  and  must  govern  the  height  of  the 
load.  The  car  in  question  also  had  brackets  on  the  side,  but 
they  were  not  empty,  nor  were  they  designed  for  stakes. 
They  were  to  receive  the  post  or  bar  to  the  box  frame,  which 
was  from  18  inches  to  2  feet  high.     Above  that,  of  course, 
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the  sides  of  the  car  furnished  no  protection.  It  appeared, 
however,  that  this  frame  went  round  the  car,  at  the  end  as 
well  as  at  the  sides,  and  that,  owing  to  the  greater  length  of 
the  timber,  one  end  of  some  of  the  pieces  was  necessarily  put 
in  the  car,  and  the  other  projected  over  the  end  of  the  car 
slanting.  It  also  appears  that  the  load  was  higher  than  the 
sides  o?  the  car  ana  was  not  staked.  It  could  not  be  staked, 
because  no  brackets  were  provided,  and  the  only  way  the 
timber  was  secured  from  outward  force  was  by  nailing  some 
sticks  on  the  inside  of  the  car-box,  neither  fastening  them  to 
each  other  nor  overhead.  They  were  not  intended  as  pro- 
tection, but  as  guides,  and  the  defendant's  foreman  testified 
that  the  security  relied  upon  was  from  the  different  widths 
of  the  timber,  and  so  from  "  one  piece  overlapping  the  other." 

We  have,  then,  a  case  precisely  within  the  principle  of  the 
Bushby  Case,  stipra.  Here  the  car  above  the  sides  of  the 
box  was  unprotected,  and  no  means  of  protection  afforded, — 
no  brackets  within  which  stakes  could  be  placed  ;  but,  more 
than  that,  the  car  was  an  unusual  one  for  the  purpose  to  which 
it  was  applied,  and  for  which  the  company  furnished  it.  If 
it  was  so  managed  as  to  give  eauivalent  security  to  the  em- 
ploye, it  was  for  the  jury  to  find  that  out.  From  the  face  of 
the  record  it  might  appear  that  the  dangerous  machine  was 
sent  upon  the  track  without  a  thought  or  care  for  the  safety 
of  those  whose  duty  as  employes'  might  bring  them  to  it,  or 
of  the  traveler  whose  journey  would  lead  him  near  its  course. 
The  trouble  was  not  in  the  manner  of  loading,  but  in  the  con- 
struction of  the  car,  which  made  any  other  manner  impossi- 
ble. As  the  load  rose  above  the  box,  every  timber  had  at 
once  leaned  towards  the  ground,  and  by  its  own  gravity  gave 
effect  to  each  jar  or  concussion.  It  was  not  from  the  omis- 
sion of  stakes,  but  from  the  absence  of  brackets  to  receive 
them.  The  defect  was  structural,  and  the  omission  corpor- 
ate. It  is  enough  for  us  to  say  that  if  there  was  any  question 
it  was  one  for  the  jury,  and  that  the  court  committed  no 
error  in  refusing  to  take  it  from  them. 

As  to  the  exceptions  to  the  judge's  charge:  (i)  It  was  not 
necessary  for  the  court  to  say  that  any  of  the  defendant's 
servants  "  were  competent  for  the  work  assigned 
to'cht'ij^e**  ^^  them."  It  was  enough  to  say,  as  the  judge  is 
conceded  to  have  said,  that  there  was  "  no  evi- 
dence that  they  were  not  competent."  I  am  unable  to  dis- 
cover any  ground  upon  which  the  defendant  could  justly 
call  for  an  affirmative  opinion  or  declaration  from  the  court 
(2)  The  learned  counsel  for  the  defendant  asked  the  judge 
to  charge  :  "  If  the  jury  believe  that  these  cars  were  care- 
fully inspected,  before  they  started  and  prior  to  the  accident* 
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by  competent  inspectors,  and  the  method  in  which  they  were 
loaded  and  the  load  secured,  was  by  them  adjudged  to  be  a 
safe  and  proper  one,  then  the  defendant  cannot  be  held  guilty 
of  negligence,"  and  he  declined  to  charge  differently  than  he 
had  already  charged.     The  court  had  properly  referred  to 
the  grounds  on  which  the  defendant's  liaoility  depended,  and 
was  not  bound  to  accept  the  measure  proposed  by  counsel. 
It  omitted  elements  of  the  greatest  importance,  and,  if  adopted, 
would  have  tended  to  exclude  from  the  consideration  01  the 
jury  the  corporate  negligence  of  the  defendant  in  omitting, 
among  other  things,  to  furnish  proper  cars,  and  would  have 
turned  their  attention  from  the  master's  acts  to  those  of  his 
servants.     (3)  The  next  point  involves  a  like  defective  propo- 
sition.    The  defendant  asked  the  learned  trial  judge  to  charge 
the  jury  :  "  If  the  defendant  furnished  suitable  appliances  for 
the  loading  and  unloading  of  lumber,  and  employed  compe- 
tent and  proper  persons  to  load  the  cars,  and  the  injury  re- 
sulted from  the  neglect  or  failure  of  persons  so  employed  to  use 
such  appliances  or  properly  load  the  car,  then  the  plaintiff 
cannot  recover ;"  and  trie  court  responded  in  the  same  man- 
ner.   The  proposition  is  confined  to  the  loading  and  unload- 
ing of  the  car  either  by  appliance  or  laborers,  and  excluded 
entirely  the  construction  of  the  car  and  its  capacity  to  re- 
ceive loads  of  this  nature.     Every  fact  suggested  by  the  de- 
fendant's proposition  might  be  true,  and  yet  the  plaintiff  re- 
cover because  the  defendant  had  not  furnished  "a  safe,  suit- 
able, and  proper  car  V  for  such  a  load,  or  the  application  and 
use  of  sucn  appliances  and  workmen.    A  trial  judge  must  be 
left  to  the  exercise  of  some  discretion  as  to  the  considerations 
suggested  by  the  evidence  and  the  language  in  which  he  will 
communicate  them  to  the  jury.     He  cannot  be  called  upon 
to  turn  the  case  one  way  or  the  other  upon  isolated  points 
of  inquiry,  and  he  fails  m  no  duty  when  he  submits  in  a  fair 
and  impartial  manner  the  whole  matter  in  controversy  to  the 
jury  as  the  constitutional  and  final  Jud^e  of  the  facts.     This 
was  done  in  the  case  before  us.     1  think  the  general  term 
properly  disposed  of  the  exceptions.    The  judgment  appealed 
irom  should  therefore  be  affirmed. 

RuGER,  C.  J.,  and  Andrews,  J.,  concur. 

Negligently  Loading  Car — IVIotion  for  Non-Suit — Responsibility  of  Compa. 
nyt-— In  an  action  against  a  railroad  company  to  recover  damages  for  in- 
iuries  to  a  servant,  caused  by  the  improper  manner  in  which  a  car  was 
loaded,  a  motion  by  the  defendant  for  a  non-suit  on  the  ground  that  there 
"Was  no  evidence  of  negligence  on  its  part,  sufficiently  raises  the  point  that 
the  company  was  not  responsible  for  the  loading  of  the  car,  when  the 
plaintiff's  evidence  shows  that  the  car  was  improperly  loaded.  Byrnes  v, 
New  York,  L.  E.  &  W.  R.  Co.,  1 13  N.  Y.  251. 
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{Minnesota  Supreme  Courts  November  22,  1889.) 

Evidence — Declarations  of  Agent  of  Company— Admissibility.— The  pUdnt- 
iff,  an  employe  of  a  railroad  company,  having  been  injured  while  coupling 
cars,  an  agent  sent  by  the  company  to  obtain  from  the  plaintiff  a  statement 
of  the  circumstances  of  the  accident  is  not  authorized  by  such  agency  to 
bind  the  company  by  his  own  declarations  as  to  such  circumstances.  Proof 
of  such  declarations  would  be  mere  hearsay  evidence. 

Master  and  Servant—  Use  of  Old  Rails  for  Side  Tracks— Evidence  of  Cus- 
tomt — The  issue  being  as  to  whether  the  conduct  of  a  railroad  company 
not  obviously  dangerous  and  culpable  (the  use  of  partially  worn  rails  for 
side  tracks  at  a  railway  station)  is  negligence,  proof  may  be  made  that  the 
conduct  in  question  is  in  accordance  with  the  general  custom  of  others 
(railroad  companies)  under  like  circumstances. 

Same — Defective  Rail — Evidence^ — The  question  being  whether  the  plaint- 
iff's foot  was  caught  by  a  splinter  on  the  inside  of  a  railroad  track  or  rail, 
and  as  to  whether  the  defendant  is  chargeable  with  negligence* therefor, 
danger  from  such  cause  not  being  self-evident,  it  is  competent  for  the  de- 
fendant to  show  by  experienced  witnesses  that  such  accidents  have  been 
unknown. 

Same — Defective  Rail— Notice  of  Defect.- Liability  for  an  accident  from 
such  a  cause  is  not  established,  unless  it  is  shown  that  the  defendant  had 
notice  of  the  defect,  or  that  in  the  exercise  of  reasonable  care  the  defend- 
ant should  have  known  it,  or  should  have  apprehended  it,  and  that  it  was 
dangerous. 

Same — Assumption  of  Risk— Knowledge  of  Defect. — A  servant  who  knovs 
the  condition  of  the  appliances  or  place  in  connection  with  which  heisem- 
ploycd,  or  who  in   the  exercise  of  ordinary  observation   ought  to  l^^y^^ 
known,  and  who  knows,  or  ought  to  have  known,  the  danger  to  which  he 
may  be  thereby  exposed,  is  to  be  deemed,  in  general,  to  have  taken  upo^ 
himself  the  risk.  ,^ 

Same— Cause  of  Injury— Negligence. — The  plaintiff  claiming  to  have  been 
injured  (run  over)  by  reason  of  havmg  his  foot  caught  by  a  splinter  ^'l^ug 
rail  while  coupling  cars,  and  complaining  also  that  the  freight  on  one  of  t 
cars  (railroad  iron)  had  been  negligently  suffered  to  project  over  th^  ^.  ^ 
of  the  car,  /w/d,  that  a  recover)'  could  not  be  had  for  the  latter  cauSCf  ^ 
plaintiff  not  having  been  injured  thereby. 

Appeal  from  District  Court,  Kandiyohi  County. 
AT,  D.  Graver  and  /.  W,  Mason  for  appellant. 
BentoHy  Plumley  &  Healy  for  respondent. 

Dickinson,  J. — This  action  is  for  the  recovery  of  datn^c^^^j 

for  a  |iersonal  injury  suffered  by  the  plaintiff  while  en^^^y,g 

^^^^^  in  the  discharge  of  his  duty  as  a  switchman  i^   ^^ 

defendant's  service  at  one  of  its  railroad  stat^^j^j 

The  accident  occurred  in  connection  with  an  attempt  by 
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plaintiff  to  couple  a  slowly-moving  platform  or  coal  car  to  a 
caboose  or  box-car  on  a  side-track  within  the  depot  grounds. 
The  coal-car  was  loaded  with  steel  rails,  which,  m  the  course 
of  transportation,  and  from  the  motion  and  shocks  to  which 
cars  are  ordinarily  subjected,  had  so  changed  their  proper 
position  as  to  project  beyond  the  end  of  the  car.     This  was 
Known  to  the  plaintiff  when  he  undertook  to  make  the  coup- 
ling.    It  is  a  common  occurrence  in  the  transportation  of  such 
freight.     As  the  cars  came  together  the  projecting  rails  so 
covered  the  draw-head  of  the' box-car  that  the  plaintiff   was 
unable  to  insert  the  coupling  pin  into  its  proper  place,  so  as 
to  make  the  coupling.     The  plaintiff  was  in  .a  stooping  pos- 
ture, to  avoid  being  caught  between  the  ends  of   the  project- 
ing rails  and  the  box-car.     Being  unable  to  effect  the  coupling, 
he  attempted  to  get  out  from  between  the  cars.     In  doing  so, 
his  foot,  as  the  evidence  discloses,  was  caught  on  the  inside 
of  the  rail,  and  held  fast,  so  that  he  could  not  extricate  it,  and 
the  moving  car  ran  over  the  leg.     The  theory  of  the  plaintiff 
is  that  his  foot  was  caught  by  a  projecting  sliver  or  splinter 
of  iron  from  the  inside  of   the  rail,  and  one  of   the  principal 
grounds  of  negligence  alleged  in  the  complaint  was  that  the 
defendant  had  placed  a  worn  out  and  splintered   rail  in  this 
side  track,  and  had  allowed  the  same  to  remain  there.     This 
was  an  important  issue  in  the  case  :  for,  while  there  was  no 
direct  evidence  of  the  existence  of  a  splinter  in  the  rail  at  the 
place  of  the  accident,  there  was  evidence  that  something  in- 
side the  rail  caught  the  plaintiff's  foot  and  held  it  fast ;  that 
this  side  track  was  composed  of   iron  (not  steel)  rails,  some- 
what worn ;  that  such  rails  do  become   splintered  from  use, 
although  steel  rails  do  not ;  and  that  this  side  track  was  ob- 
served, some  time  after  the  accident,  to  be  splintered  inside 
the  rails.     On  theother  hand,  there  was  evidence  on  the  part 
of  the  defendant  that  splinters  could  not  remain  on  the  inside 
of  the  rail,  for  the  reason  that  they  would  be  cut  off  or  pressed 
down  by  the  flanges  of  the  wheels,  and  that  the  inside  of  a  rail 
wears  smooth. 

A  few  days  after  the  accident  the   yard-master  at  this 
station,  one  ferukenberger,  acting  in  behalf  of  the  respondent, 
as  may  be  assumed,  obtained  from  the  plaintiff  a 
statement  of  the  circumstances  of  the  occurrence.  !!!fl!l?"*°* 

.  1  1  •  ^^  agent— 

A  person  who  was  present  when  this  statement  AdmiMsibnity. 
was  received  was  called  as  a  witness  for  the  plaint- 
iff, and  allowed  to  testify  that  Krukenberger  then  stated  that 
*'  the  rail  was  splintered."  This  was  erroneous  evidence, 
bearing  upon  a  material  issue  in  the  case.  It  was  not  shown 
that  as  yard-master  Krukenberger*s  duties  pertained  to  the 
condition  or  repair  of  the  roadbed  or  tracks  in  the  yard,  and 
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it  was  afterwards  shown,  indeed,  that  they  did  not.  The  fact 
that  Krukenberger  may  have  been  authorized  by  the  defend- 
ant merely  to  go  to  the  plaintiff,  and  obtain  from  him  a  state- 
ment of  the  facts  attendmg  the  injury,  he  thus  being  the  de- 
fendant's agent  for  that  purpose,  aid  not  render  competent 
as  evidence  any  statement  or  admission  concerning  the  matter 
here  in  issue  which  Krukenberger  may  have  then  made. 
That  was  no  part  of  his  agency,  and  had  no  necessary  or 
proper  relation  to  the  business  committed  to  him  to  do.  It 
should  not  have  been  received  as  an  admission  of  a  fact  bind- 
ing the  defendant.  The  evidence,  as  bearing  upon  the  fact 
in  issue,  was  mere  hearsay. 

It  appearing  that  the  defendant  had  taken  partially  worn 
rails  from  its  main  track,  and  put  them  in  the  side  tracks  at 

this  station,  the  defendant  offered  to  prove  that 
uieof  won  \\^\^  ^^s  a  general  and  universal  custom  of  other 
mikl^i'i*  railroads  throughout  the  northwest.  The  proof 
toH.  was  excluded.     This  evidence  was  admissible  to 

rebut  an  inference  of  negligence,  in  view  of  the 
nature  of  the  subject  to  which  it  related.  Kolsti  z\  Minneap- 
olis &  St.  L.  R.  Co.,  32  Minn.  133.  From  such  a  use  of  old 
rails  the  conclusion  of  negligence  does  not  follow  as  a  matter 
of  course.  Whether  it  should  be  regarded  as  negligence  was 
so  doubtful,  and  the  subject  was  so  far  removed  from  the 
common  knowledge  and  experience  of  the  jury,  that  the  de- 
fendant was  entitled  to  show  that  its  conduct  m  this  respect 
was  in  accordance  with  that  of  all  others  engaged  in  the  same 
business.  That  would  be  proper  for  the  consideration  of  the 
jury,  in  determining  whether  the  defendant  had  exercised 
such  care  as  ordinarily  prudent  men  are  accustomed  to  ex- 
ercise under  like  circumstances. 

•  A  question  somewhat  akin  to  this  is  presented  upon  the  re- 
fusal of   the  court  to  receive  the  testimony  of  a  witness  for 

the  defendant,  who  had  had  23  years*  experience  in 
Eridesfe  that  railroad  operation,  and  by  whom  it  was  proposed 
BosimUar  ae-  ^q  show  that  he  ncvcr  heard  of  an  injury  to  a  rail- 
knowl  to*'  ^OTidi  employe  from  a  sliver  projecting  from  the  in- 
happea.  side  of  a  rail.     In  Phelps  v.  City  of   Mankato,  23 

Minn.  276,  279:  Kelly  v.  Southern  Minn.  R.  Co.,  2^ 
Minn.  98,  6  Am.  &  Eng.  R.  Cas.  264 ;  and  Morse  v,  Minneajv 
olis  &  St.  L.  R.  Co.,  30  Minn.  465,  11  Am.  &  Eng.  R.  Cas.  iw 
— it  was  held  that  evidence  was  not  admissible  showing  that 
other  accidents  had  occurred  from  the  same  defect  or  negh- 
gent  cause  complained  of.  Such  evidence  should  probably 
only  be  received  where  there  is  doubt  as  to  the  existence  01 
the  defect  complained  of,  or  where  the  dangerous  chai'acter 
or  nature  of  the  thing  complained  of   would  not  be  obvious 
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as  a  matter  of  common  knowledge  and  experience.  If  such 
evidence  is  admissible  to  show  that  what  is  complained  of 
was  of  a  dangerous  character,  it  must  be  that  evidence  would 
be  admissible  on  the  other  side  to  show  that  in  a  long  and 
constant  use  of  such  instrumentalities  accidents  had  been  un- 
known. That  would  be  a  proper  means  of  showing  that  a 
thing  which  was  not  obviously  dangerous  was  not  in  fact  so. 
We  think  that  the  evidence -should  have  been  received. 

In  this  connection,  however,  we  will  add  that,  even  in  the 
absence  of  such  evidence,  we  are  of  the  opinion  that  unless 
upon  another  trial  there  shall  be  other  evidence, 
going  to  charge  the  defendant  with  negligence,  a  ^^*ff"7ee*' 
recovery  cannot  be  sustained.  Upon  the  case  here 
presented  it  would  seem  that  an  injury  from  such  an  extraor- 
dinary cause  as  a  splinter,  such  as  could  have  remained  pro- 
jecting from  the  inside  of  a  track  along  which  the  flanges  of 
the  wheels  run,  was  not  to  have  been  anticipated  by  the  de- 
fendant as  likely  to  occur,  and  hence  the  failure  to  guard 
against  it  would  not  be  negligence.  For  the  reasons  already 
assigned,  a  new  trial  must  be  allowed. 

Some  other  questions  are  presented,  based  upon  the  charge 
of  the  court,  and  upon  its  refusal  to  charge  as  requested,  to 
which,  in  view  of  another  trial,  we  should  refer,  although  we 
may  do  so  in  general  terms,  and  without  calling  attention  to 
the  particular  form  of  the  charge  as  given  or  of  the  requests 
refused. 

It  is  necessary  to  a  recovery  for  the  defect  in  the  rail  that 
the  defencjant  be  shown  to  have  had  notice  of  the  defect,  or 
that  in  the  exercise  of  reasonable  care  it  should 
have  known  it,  or  should  have  apprehended  that  ^^f^^^^  ^^ 
such  or  like   defects  might  occur,  and   that  they 
would  be  dangerous.     If  the  plaintiff  knew,  or  by  the  use  of 
ordinary  observation   and  care  ought  to  have  known,  that 
the  defendant's  side  tracks  at  this  station  were  composed  of 
rails  so  worn  and  splintered  as  to  be  dangerous,  he  would  be 
deemed  to  have  assumed  the  risk  incident  thereto,  if   he  also 
knew  and  appreciated  (or  ought  to  have  done  so)  the  nature 
and  extent  ot  the  danger.     Wuotilla  v.  Duluth  Lumber  Co., 
37  Minn.  153,  and  cases  cited  ;  Wilson  v.  Winona  &  St.  P.  R. 
Co.,  37  Minn.  326, 31  Am.  &  Eng.  R.  Cas.  244,  and  cases  cited; 
Hughes  V.  Winona  &  St.  P.  R.  Co.,  27  Minn.  137. 

Adverting  briefly  to  the  subject  of  the  projecting  rails  on 
the  car,  to  which  much  attention  was  given  both  in  the  court 
below  and  in  the  argument  of  this  appeal,  it  may  be  assumed, 
in  the  present  aspect  of  the  case,  that  the  defendant  was  neg- 
ligent m  putting  this  car  into  the  train  at  Willmar  without 
embracing  the  opportunity,  afforded  by  the  necessary  deten- 
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tion  of  the  car  there  for  repairs,  to  readjust  the  rails.    Still, 
for  that  cause  a  recovery  could  not  be  had,  under 

fi^AiiMriil  ^^^  ^^^  ^^  ^^^  presented,  for  the  plaintiff  knew 
raUito»ro-  the  facts  in  that  regard.  Such  displacement  of 
>et.  such  freight  appears  to  be  a  common  occurrence, 

naturally  resultmg  in  the  course  of  transportation, 
and  we  see  no  reason  to  doubt  that  he  must  be  deemed  to 
have  taken  upon  himself  the  risk,  so  far  as  the  danger. from 
that  cause  was  obvious.  However  that  may  be,  he  was  not 
injured  by  the  projecting  rails.  We  perceive  no  such  proxi- 
mate relation  between  the  projecting  rails,  of  which  the  plaint- 
iff had  notice,  and  the  peculiar  accident  from  a  splinter  in  the 
track,  as  would  justify  a  recovery  based  upon  the  alleged 
negligence  in  respect  to  the  projecting  rails.  In  the  present 
aspect  of  the  case  it  would  seem  that  if  a  recovery  can  be 
sustained  it  can  only  be  upon  a  finding  of  negligence  in  re- 
spect to  the  splinter  in  the  rail,  and  that  the  injury  proceeded 
from  that  cause.  Nevertheless  the  fact  as  to  the  projecting 
rails  may  be  not  without  importance,  as  an  incidental  circum- 
stance explaining  and  justifying  the  posture  and  movements 
of  the  plaintiff  in  his  attempt  to  couple  the  cars.  Order  re- 
fusing a  new  trial  reversed. 

Injuries  to  Employe — Splint  Projecting  from  Rail. — See  Pittsbur]g^.  C.  & 
St.  L.  R.  Co.  7'.  Adams  (Ind.),  23  Am.  &  Eng.  R.  Cas.  408. 

Construction  of  Side  Trades — Duty  of  Company  towards  its  Empioyesr- 
PlaintifTs  intestate,  a  freight  conductor  in  tlie  employment  of  the  defend- 
ant, was  Icilled  in  a  collision  between  the  freight  train  in  his  charge,  and  a 
freight  car  which  had  drifted  from  a  side  track.  The  court  against  the  ob- 
jection of  the  defendant,  permitted  evidence  as  to  the  defective  construction 
of  the  side  track  and  the  failure  of  the  defendant  to  employ  stop  blocks  or 
proper  means  for  blocking  the  cars  when  upon  the  side  tracks,  to  be  in- 
troduced. The  jury  were  instructed  that  they  must  say  "  whether  the 
siding  was  constructed  in  accordance  with  scientific  railroad  construction, 
and  whether  its  construction,  with  respect  to  the  stop-blocks,  or  securities 
against  a  car  being  blown  out  upon  the  main  track,  the  company  exercised 
ordinary  care."  Held,  that  as  there  was  no  question  as  to  the  side  track 
having  become  defective  after  its  construction,  but  the  question  being 
whether  the  company  exercised  ordinary  care  in  its  construction  and  wheth- 
er it  was  constructed  according  to  scientific  principles,  the  instruction  was 
erroneous,  there  being  no  rule  of  law  restricting  the  company  in  the  man- 
ner of  constructing  its  side  tracks  wherc'the  safety  of  passengers  and  of 
the  public  is  not  involved,  and  the  hazards  incidental  to  such  tracks  as  con- 
structed, being  assumed  by  the  brakemen  and  others  employed  thereon. 
Twitchell  v.  Grand  Trunk  R.  Co.,  39  Fed.  Rep.  419;  following  Tuttle  v. 
Detroit,  G.  H.  &  M.  R.  Co.,  122  U.  S.  189. 

Evidence — Admissibility — Narrow  Escape  of  Another  Employe. — Where  a 
plaintiff  sues  to  recover  damages  for  negligently  causing  the  death  of  a 
track  repairer  who  was  run  over  by  a  switch  engine,  evidence  is  admissi- 
ble that  another  man  who  was  working  close  to  him  came  so  near  being 
run  over  that  the  engine  struck  his  foot,  for  the  purpose  of  showing  that 
the  peril  of  the  deceased  was  not  brought  about  by  his  own  n^ligencc 
Missouri  Pac.  R.  Co.  v.  Lehmberg,  Tex.  Sup.  Ct.,  Nov.  8,  1889. 
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Switching — Use  of  Engine  with  Square  instead  of  Sloping  Tankt — Where 
plaintiff's  husband  was  run  over  by  a  switch  engine,  she  may  introduce  tes- 
timony to  show  that  the  engine  in  question,  which  had  a  square  tank  would 
have  been  safer  if  it  had  a  sloping  tank,  and  evidence  that  engines  with 
sloping  tanks  were  used  by  the  company  in  one  of  its  yards  is  admissible 
for  the  purpose  of  showing  knowledge  of  the  fact  that  such  engines  were 
safer.    Missouri  Pac.  R.  Cx).  v.  Lehmberg,  Tex.  Sup.  St.,  Nov.  8,  1889. 

Evidence — Res  Gestae — Statement  of  Track  Walker  to  Section  Bou. — 
Plaintiff's  son,  a  locomotive  enginer,  was  killed  by  the  overturning  of  the 
engine  and  cars  at  a  point  where  the  roadbed  was  worn  and  weak,  and  the 
track  was  out  of  line.  A  witness  for  the  plaintiff  testified  that  he  was  pres- 
ent where  the  section  men  were  at  work  on  the  section  where  the  accident 
occurred ;  that  the  track  walker  came  up,  and  the  section  boss  or  some  of 
his  men  asked  him  how  things  were  down  below ;  that  he  replied  that  they 
were  all  right  except  that  the  track  was  spread  at  the  place  where  the  ac- 
cident occurred,  and  that  the  section  men  had  better  look  after  it.  Held^ 
that  as  the  statement  was  the  statement  of  a  servant  of  defendant  whose 
duty  it  was  to  ascertain  the  condition  of  the  track  and  report  to  other  ser- 
vants, whose  duty  it  was  to  repair  it,  the  statement  was  part  of  the  resges^ 
ta,  and  admissible.  Texas  &  P.  R.  Co.  v,  Lester,  Tex.  Sup.  Ct.,  Nov.  8, 
1889. 

Derailment— Pleading  and  Proof— Defective  Track — Low  Joint. — Plaintiff^ 
an  engineer,  sued  to  recover  damages  for  injuries  sustained  through  the 
derailment  of  his  engine.  The  petition  charged  that  the  derailment  was 
caused  by  defendants  failure  to  keep  its  track  at  the  place  where  it  oc- 
curred in  proper  repair,  and  failing  to  cause  the  same  to  be  properly 
guarded  and  inspected,  and  by  permitting  its  roadbed  at  said  place  to  be- 
come and  remain  out  of  repair ;  that  the  ties  upon  which  the  rails  rested 
were  old,  rotten  and  worthless ;  that  the  rails  were  insufficient  and  improp- 
erly laid  and  fastened  so  that  they  spread  when  the  engine  ran  on  them, 
and  that  defendant  had  failed  to  have  its  track  inspected.  Held,  that  the 
all^ations  were  sufficiently  broad  to  admit  evidence  upon  the  question 
whether  a  low  joint  was  calculated  to  cause  the  derailment  of  the  engine* 
Fort  Worth  &  D.  C.  R.  Co.  v.  Thompson,  Tex.  Sup.  Ct.,  June  28,  1889. 

Same — Evidence — Testimony  of  Person  Employed  In  Construction  of  Road. 
—Plaintiff  sought  to  recover  damages  on  the  ground  that  the  derailment 
of  his  engine  was  caused  by  the  negligence  of  the  defendant  in  failing  to 
keep  its  roadbed  in  repair,  whereby  the  rails  spread.  Held,  that  the  fire- 
man on  the  engine  at  the  time  of  the  accident,  who  had  helped  to  con- 
struct the  road,  might  testify  that  the  track  was  liable  to  "  get  out  of  line  " 
at  that  point  by  reason  of  rain.  Fort  Worth  &  D.  C.  R.  Co.  v,  Thompson, 
Tex.  Sup.  Ct.,  June  28,  1889. 

Same — Evidence — Opinion  of  Brakeman. — A  brakeman,  who  had  been 
employed  as  such  for  10  years  and  who  was  on  the  train  at  the  time  of 
the  derailment  and  investigated  the  cause  of  the  accident  at  the  time  when 
it  occurred,  may  competentiy  give  his  opinion  as  to  the  cause  of  the  de- 
railment. Fort  Worth  &  D.  C.  R.  Co.  v,  Thompson,  Tex.  Sup.  Ct.,  June 
28, 1889. 
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Lake  Shore  &  Michigan  Southern  R.  Co. 

Stupak, 

(Indiana  Supreme  Court  January  7,  1890.) 

Master  and  Servant — Retention  of  Incontpetent  Person — Pleading— Knowi- 
•edge  of  Incompetencyt — When  the  plaintiff  sues  to  recover  damages  for  injury 
caused  by  the  negligence  of  the  engineer  upon  the  construction  on  wnich 
he  was  employed,  and  alleges  that  the  defendant  retained  the  engineer  in 
its  employ  with  knowledge  of  his  carelessness  and  incompetency,  he  need 
not  state  in  his  complaint  the  name  of  the  officer  or  officers  to  whom  he 
expects  to  bring  notice  to  the  defendant  of  the  n^Iigent  habits  of  his  co- 
employe. 

Same — Fet low-Servants — Retention  of  Incompetent  Employe— Pleading— 
Oemurrert — Although  generally  an  employer  is  not  liable  for  the  negligence 
of  a  fellow-servant,  yet  where  the  complaint  alle^;es  that  the  plaintiff  who 
was  employed  upon  a  construction  train,  was  injured  through  the  n^li- 
gence  of  the  engineer  of  the  train ;  that  the  engmeer  was  habitually  care- 
less and  negligent  in  the  dischai^e  of  his  duties ;  that  the  defendant  liad 
notice  thereof  but  carelessly  and  negligently  retained  the  engineer  in  his 
service,  it  is  sufficient  to  state  a  cause  of  action  and  is  not  open  to  demurrer. 

Same — Pleading — Knowledge  of  Incompetency. — Although  such  com- 
plaint does  not  allege  that  the  plaintiff  did  not  possess  equal  means  of 
knowledge  of  the  habits  of  the  engineer  with  those  possessed  by  the  defend- 
ant, it  is  sufficient  if  it  alleges  that  the  plaintiff  had  no  notice  or  Icnowledge 
of  the  engineer's  negligent  habits  or  conduct,  but  that  the  defendant  had 
such  notice  and  icnowledge. 

Special  Findings — Submission  of  Draft— Objections. — When  a  draft  T)f 
special  findings  is  submitted  by  the  plaintiff  to  the  jury,  to  be  signed  and 
returned  by  it,  if  adopted  and  approved,  the  defendant  has  no  right  to  object 
to  the  omission  of  facts  material  to  the  right  of  the  plaintiff  to  recover. 
The  proper  course  is  for  the  defendant  to  submit  a  draft  embracing  such 
additional  facts. 

Master  and  Servant — Retention  of  Incompetent  Employe — Evidence  of  Rep* 
utatlon. — Where  the  plaintiff's  right  of  action  is  founded  upon  the  retention 
of  an  engineer  who  was  alleged  to  be  habitually  negligent  and  careless,  ev- 
idence of  the  reputation  of  the  engineer  is  admissible  for  the  purpose  of 
charging  the  defendant  with  knowledge  of  his  habitual  negligence  and  care- 
lessness. 

Same — Evidence— Admissibility  of  Deposition.— I>efendant  offered  in  evi- 
dence the  deposition  of  a  witness  who  testified  that  on  one  occasion  he 
heard  the  plaintiff  express  the  opinion  that  the  engineer  by  his  recldessness 
would  kill  all  the  men  on  the  train.  The  plaintiff  then  asked  him  if  that 
was  the  only  time  he  heard  him  say  anything  about  it.  The  witness  re- 
plied that  it  was,  but  that  "  the  other  people  talked  with  him."  /^^Mthat 
the  statement  that  the  other  people  talked  with  the  plaintiff  was  properly 
stricken  out,  as  there  was  nothing  in  the  depx>sition  from  which  the  nature 
-of  the  conversation  with  the  other  people  could  be  ascertained. 

Same — Knowledge  of  Fellow-Servanf  s  Incompetency — Special  Finding'-' 
-A  special  finding  by  the  jury  that  the  defendant  "  had  sufficient  and  ampw 
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means  of  knowing  the  habits  and  conduct"  of  an  enc^ineer  whose  careless- 
ness was  alleged  to  have  caused  the  accident  and  that  the  defendant  did 
have  such  knowledge  before  the  date  of  the  accident,  is  not  sufficient  to 
sustain  a  verdict  for  the  plaintiff,  as  it  does  not  show  that  the  defendant 
had  such  notice  in  time  to  investigate  and  to  discharge  the  engineer  if 
necessary. 

Appeal  from  Circuit  Court,  Lake  County. 

Action  for  damages  for  personal  injuries  sustained  by  the 

f>laintiff  whilst  in  defendant  s  employ.     The  defendant  appeals 
rom  a  judgment  for  the  plaintiff.     The  decision  of  the  supreme 
-court  on  a  former  appeal  is  reported  in  28  Am.  &  Eng.  R. 
Cas.  323. 
John  H.  Baker  for  appellant. 
E.  D,  Crumpacker  ior  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against  the 
appellant  for  personal  injuries.  The  amended  complaint  was 
in  a  single  paragraph,  and,  omitting  the  caption,  is  in  the 
words  and  figures  following : 

"  The  plaintiff,  John  Stupak,  for  amended  complaint,  com- 
plains of  the  defendant,  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  and  says  that  said  defendant 
was,  at  the  time  of  the  commission  of  the  grievances  pj^***  ^^^ 
and  happening  of  the  injuries  hereinafter  men- 
tioned, and  still  is,  a  railroad  corporation,  organized  and  ex- 
isting under  the  laws  of  the  state  of  Indiana,  and  owning  and 
operating  a  line  of  railroad,  which  runs  eastward  from  the  city 
of  Chicago,  in  the  state  of  Illinois,  and  extends  over  and  across 
the  counties  of  Lake,  Porter,  and  La  Porte,  in  the  state  of  In- 
diana ;  that  said  defendant,  in  the  operation  of  its  said  railroad, 
has  for  the  last  four  years  run  a  certain  locomotive  engine 
and  train  of  flat  cars  for  hauling  gravel,  stone,  slag,  and  other 
material  along  its  said  railroad,  for  the  purpose  of  repairing 
its  track;  that  from  the  ist  day  of  April,  1883,  until  the  fol- 
lowing September,  said  defendant  used  said  engine  and  train 
of  flat  cars  in  hauling  gravel,  stone,  and  slag  from  a  pit  near 
a  station  on  said  railroad  in  Lake  county,  Indiana,  known  as 
'  Pine,*  and  distributing  the  same  along  said  railroad  in  said 
Lake  and  Porter  counties,  and  had  employed  as  laborers  on 
said  train,  and  as  track  repairers  in  utilizing  and  disposing  of 
the  material  so  hauled  upon  and  along  the  track  of  said  train, 
a  large  number  of  men,  to-wit,^one  hundred  and  thirty,  who 
lived  at  variouspoints  along  the  line  of  said  railroad,  between 
said  station  of  Pine  and  the  city  of  La  Porte,  in  said  state  of 
Indiana ;  that  the  agents  and  servants  of  said  defendant,  in 
charge  of  said  train  and  said  work,  by  direction  of  said  de- 
Jendant,  would  leave  the  flat  cars  in  the  pit  at  night,  and  take 
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the  said  locomotive  engine  and  two  cabooses  or  coaches,  which 
the  defendant  had  provided  therefor,  and  convey  the  said 
laborers  to  their  respective  places  of  abode,  and  in  the  same 
manner  convey  them  to  their  places  of  work  every  morning; 
that  about  thirty  of  said  laborers  were  engaged  during  said 
time  in  raising  and  repairing  the  track,  and  the  others,  num- 
bering about  one  hundred,  worked  on  said  train  of  flat  cars, 
loading  the  same  with  gravel  and  other  material  at  said  pit, 
and  riding  on  said  train  along  the  track,  for  the  purpose  of  un- 
loading said  material ;  that  it  was  the  duty  of  said  body  of 
track  repairers,  under  their  employment,  when  called  upon 
so  to  do  by  their  foreman,  to  go  upon  said  train,  and  assist  in 
unloading  the  same ;  that  said  defendant  had  in  its  service  and 
employment,  on  the  13th  day  of  August,  1883,  and  for  four 
months  prior  thereto,  as  engineer  of  the  locomotive  engine 
used  to  propel  said  train  of  cars  upon  said  work,  as  aforesaid, 
one  Walter  Pool,  who  was  habitually  careless  and  negligent 
in  the  discharge  of  his  duties  as  such  engineer  in  running  and 
operating  said  engine  and  hauling  said  train  of  flat  cars,  during 
all  of  said  time,  in  this :  that  during  said  time  said  engineer 
habitually  and  generally  ran  and  propelled  said  engine  and 
train  of  nat  cars  at  a  high,  unusual,  and  dangerous  rate  of 
speed,  and  habitually  and  generally  carelessly  and  negligently 
started  and  stopped  said  engine  and  train  01  cars  during  said 
time  with  great,  unusual,  and  dangerous  suddenness,  and  ha- 
bitually and  generally,  during  all  of  said  time,  carelessly  and 
negligently  stopped  and  started  said  train  of  flat  cars  with 
great  danger,  without  giving  any  signal  or  warning  thereof 
whatever,  and  while  laborers  were  engaged  in  unloading  said 
train  of  flat  cars,  and  was  not  possessed  of  suflftcient  skill  to 
manage  and  operate  said  locomotive  engine  and  train  of  flat 
cars  in  an  ordinarily  careful  and  prudent  manner,  of  all  of  which 
said  defendant  had  due  notice  long  before  said   13th  day  of 
August,  as  aforesaid,  but  carelessly  and  negligently  retained 
said  Pool  in  its  service  and  employment  as  such  engineer  after 
such  notice,  and  until  the  happening  of  the  injuries  hereinafter 
mentioned  ;  that  on  or  about  the  25th  day  of  July,  1883,  the 
plaintiff  entered  into  the  service  of  said  defendant  as  one  of 
its  track  repairers,  on  the  work  hereinbefore  mentioned,  and 
he  lived  near  Burdick  station,  along  the  line  of  said  railroad, 
m  said  Porter  county,  and  rode  back  and  forth  from  his  home 
to  his  place  of  work  in  one  of  the  cabooses  or  coaches  at- 
tached to  said  locomotive  engine,  and  provided  by  the  defend- 
ant for  the  purpose  of  conveying  laborers  to  and  from  their 
places  of  work,  as  aforesaid  ;  that  at  the  time  he  engaged  in 
the  service  of  the  defendant,  as  aforesaid,  he  was  whofiy  un- 
acquainted with  said  Pool,  and  had  no  notice  or  knowledge 
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whatever  of  his  careless  and  negligent  habits  and  lack  of  skill 
as  an  engineer,  as  aforesaid,  or  of  nis  character  or  reputation 
as  an  engineer,  or  in  any  other  capacity ;  that  plaintiff  con- 
tinued in  the  service  of  the  defendant,  as  aforesaid,  and  on  the 
13th  day  of  August,  1883,  he  was  ordered  and  directed  by  his 
foreman  to  go  upon  said  train  of  flat  cars,  and  assist  in  un- 
loading the  same ;  that  said  train  was  then  standing  still,  with 
the  locomotive  en^ne  attached  thereto,  under  the  control  and 
management  of  said  Pool,  when  plaintiff,  pursuant  to  said  di- 
rection from  his  foreman,  as  aforesaid,  and  as  it  was  his  duty 
to  do,  went  upon  said  train  of  cars,  and  while  standing  on  one 
of  said  cars,  shoveling  off  material  in  the  line  of  his  duty,  as 
such  servant  of  said  defendant,  and  without  any  fault  and  neg- 
ligence upon  his  part,  said  Pool  carelessly  and  negligently, 
and  without  giving  any  signal  or  warning.whatever,  suddenly 
put  said  engine  and  train  of  cars  in  rapid  motion,  whereby  the 
plaintiff  was- thrown  off  his  feet,  and  fell  between  two  01  said 
cars,  and  was  run  over  and  cut,  bruised,  and  mangled,  and 
had  his  arms  crushed  and  broken,  so  that  he  was  permanently 
disabled,  and  wholly  and  pjermanently  lost  the  use  of  both  his 
arms,  and  was  by  such  injuries  rendered  sick  and  sore,  and 
for  a  long  time  his  life  was  despaired  of ;  that  he  suffered  great 
bodily  and  mental  pain  and  distress  from  his  said  injuries,  and 
expended  a  large  sum,  to-wit,  four  hundred  dollars,  for  med- 
ical services  and  nursing,  in  attempting  to  cure  himself  there- 
of ;  that  he  was,  at  the  time  of  receiving  said  injuries,  in  the 
enjoyment  of  good  health,  and  was  earning  one  thousand  dol- 
lars per  year,  but  on  account  thereof  had  not  been  able  to  do 
any  land  of  labor  since,  and  is  unable  even  to  feed  himself,  or 
attend  to  his  personal  wants,  and  will  remain  permanently  in 
such  helpless  condition — all  to  his  damage  of  twenty  thousand 
dollars." 

Plaintiff  further  says  that  at  the  time  he  went  upon  the  train 
of  cars  to  assist  in  unloading  the  same,  on  the  13th  day  of 
August,  1883,  as  aforesaid,  he  had  never  been  on  said  train  of 
flat  cars  but  once  before,  and  then  for  a  few  minutes  only,  and 
he  had  no  notice  or  knowledge  whatever  of  the  careless  and 
negligent  habits  of  said  Pool  in  handling  and  running  said 
engine  and  train  of  cars,  and  had  no  notice  or  knowledge 
whatever  of  the  character  or  reputation  of  said  Pool  as  such 
engineer,  or  in  anv  other  capacity  ;  that  said  injury  occurred 
wholly  without  tne  fault  or  negligence  of  plaintiff,  but  was 
caused  by  the  carelessness  and  negligence  and  want  of  skill 
of  said  Pool  in  managing  said  engine  and  train  of  cars  as  afore- 
said, and  by  the  negligence  and  carelessness  of  the  defendant 
in  retaining  said  Pool  in  its  service  as  such  engineer  after  it 
had  notice  of  his  carelessness,  negligence,  and  incompetency 

41  A.  &  E.  R.  Gas. — 25 
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as  aforesaid.     Wherefore  plaintiff  asks  judgment  for  $20,000, 
and  other  proper  relief. 

The  defendant  filed  a  motion  in  writing,  asking  the  court 
to  require  the  plaintiff  to  make  his  amended  complaint  more 
certain  and  specific,  by  stating  the  name  or  names 
MottoB  to  of  all  officers  and  agents  of  defendant  through  whom 
ZSil^^  he  expected  to  brine  notice  to  the  defendant,  or,  if 
■peeific.  the  plamtiff  shows  that  he  cannot  ascertam  and  state 

the  name  or  names  of  such  officers  and  agents,  that 
he  be  required  to  state  what  official  position  such  officer  or 
agent  held,  and  in  what  manner  he  was  employed.  The  court 
overruled  the  motion,  to  which  ruling  the  defendant  excepted. 

The  defendant  demurred  to  the  amended  complaint  for  want 
of  facts.  The  court  overruled  the  demurrer,  to  which  ruling 
the  defendant  excepted.  The  defendant  answered 
Demvrrer.  j^  ^^^^  paragraphs.  The  first  was  a  general  denial, 
and  the  others  set  up  special  matter.  The  paragraphs  setting 
up  special  matter  need  not  be  further  noticed,  as  the  case  was 
triecf  upon  the  issues  raised  by  the  general  denial.  There  was 
a  reply  in  denial  to  the  second,  third,  and  fourth  paragraphs 
of  answer. 

The  trial  was  by  jury.  Under  instruction  of  the  court, 
they  returned  a  special  verdict,  which  omitting  the  caption, 
is  as  follows : 

"  We,  the  jury,  having  been  instructed  to  return  a  special 
verdict  in  said  cause,  find  the  facts  proven  as  follows : 

"  (i)  The  defendant,  the  Lake  Shore  and  Michigan  Southern 
Railway  Company,  is,  and  for  the  last  ten  years  has  been,  all 
the  time  a  railroad  corporation,  duly  organized  and 
Slet.***  ^*'"  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Indiana,  and  during  all  of  said  time  said  defend- 
ant has  owned  and  operated  a  Tine  of  railroad  running  and 
extending  to  the  eastward  frpm  the  city  of  Chicago,  m  the 
state  of  Illinois,  and  running  and  extending  through  and  across 
the  counties  of  Lake,  Porter,  and  La  Porte,  in  the  state  of 
Indiana. 

"  (2)  On  the  13th  day  of  Aueust,  1883,  and  for  three  months 
next  before  that  date,  the  deiendant  ran  and  operated  upon 
its  said  railroad  a  certain  locomotive  engine  and  train  of  flat 
cars,  which  were,  at  and  during  all  of  said  time,  used  by  said 
defendant  in  hauling  and  distributing  stone  and  other  material 
along  the  line  of  said  railroad  through  Lake,  Porter,  and  La 
Porte  counties,  in  said  state  of  Indiana,  and  which  stone  and 
material  were  during  said  time  being  used  by  said  defendant 
in  raising  and  repairing  its  said  railroad  track  ;  that  said  de- 
fendant had  in  its  service  and  employment  during  said  time  a 
large  number  of  laborers,  to-wit,  about  sixty,  (60,)  who  worked 
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under  the  foremanship  and  direction  of  John  Shifkoski,  who 
was  also  in  the  service  and  employment  of  the  defendant  dur- 
ing said  time ;  that  said  laborers  were  during  said  time  em- 
ployed in  unloading  said  train  of  flat  cars  of  such  stone  and 
material,  while  the  same  was  being  distributed  along  the  track 
aforesaid,  and  such  laborers  were  required  to  go  and  be  upon 
said  flat  cars  to  perform  such  service ;  that  during  said  time 
the  defendant  had  in  its  service  and  employment  also  a  num- 
ber of  other  laborers,  to-wit,  about  twenty,  (20,)  who  were 
engaged  in  using  said  stone  and  material  in  raising  and  repair- 
ing the  defendant's  said  railroad  track,  which  last  named 
laborers  worked  under  the  foremanship  and  direction  of  John 
Pickett,  who  was  also  in  the  service  and  employment  of  the 
defendant  during  said  time ;  that  said  laborers,  working  under 
Shifkoski  and  Pickett  as  aforesaid,  lived  at  various  places  along 
the  line  of  said  railroad  between  the  city  of  La  rorte,  in  La 
Porte  county,  and  Pine  Station,  in  Lake  county,  and  when 
each  day's  work  was  done  the  servants  of  said  defendant,  in 
charge  of  said  locomotive  engine  and  train  of  cars,  under  in- 
structions from  the  defendant,  would  leave  the  flat  cars  at  or 
near  the  place  of  work,  and  carry  and  convey  said  laborers  to 
their  respective  places  of  abode  in  two  coaches  or  cabooses, 
provideci  by  the  defendant  for  that  purpose,  and  which  were 
drawn  and  propelled  by  said  locomotive  engine,  used  in  run- 
ning said  train  of  flat  cars,  and  by  such  means  would  convey 
them  to  their  places  of  work  every  morning,  said  engine  and 
coaches  remaining  at  the  city  of  La  Porte  at  night. 

"(3)  That  said  defendant  had  in  its  service  and  employment 
on  the  13th  day  of  August,  1883,  and  for  six  weeks  next  be- 
fore that  date  continuously,  one  Walter  Pool,  as  engineer  of 
said  locomotive  engine  used  in  drawing  and  propelling  said 
train  of  flat-cars  and  cabooses,  as  aforesaid,  who  then  and 
there,  during  all  of  said  time,  had  the  charge,  control,  and 
management  of  said  locomotive  engine ;  that  it  was  the  duty 
of  said  Pool,  as  such  engineer,  to  start  and  stop  said  train  of 
flat-cars  carefully,  and  to  give,  or  cause  to  be  given,  signals 
of  warning,  either  by  sounding  the  whistle  or  ringing  the  bell 
upon  his  said  locomotive  engine,  before  starting  said  engine 
and  train  of  flat-cars  in  motion,  but  during  all  of  said  time 
said  Pool  was  in  the  habit  of  starting  said  locomotive  engine 
and  train  of  flat-cars,  while  engaged  in  said  work,  with  un- 
necessary  and  dangerously  sudden  jerks,  and  without  giving, 
or  causing  to  be  given,  any  signal  or  warning,  either  by  sound- 
ing the  whistle,  ringing  the  bell,  or  in  any  other  manner,  and 
said  Pool,  during  all  of  said  time,  was  in  the  habit  of  starting 
said  engine  and  train  of  flat-cars  while  hauling  and  distribut- 
ing stone  and  material  upon  and  along  the  defendant's  rail- 
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road,  as  aforesaid,  and  while  men  were  on  said  flat-cars,  en- 
gaged in  unloading  the  same,  with  unnecessary  suddenness, 
and  without  giving,  or  causing  to  be  given,  any  kind  of  signal 
or  warning,  and  was  so  in  the  habit  of  starting  said  locomotive 
engine  and  train  of  flat-cars  on  the  13th  day  of  August  1883, 
and  all  the  time  for  six  weeks  next  before  that  date ;  that  it 
was  dangerous  to  the  men  working  on  and  about  said  train 
to  so  start  the  same  without  giving,  or  causing  to  be  given, 
any  signal  or  warning,  or  to  start  the  same  with  such  sudden- 
ness. 

"(4)  That  said  Walter  Pool,  during  all  of  said  time,  had 
sufficient  skill  and  knowledge  to  properly  discharge  his  duties 
as  such  engineer,  but  during  all  of  said  time  he  habitually 
failed  and  neglected  to  discharge  such  duties  with  that  degree 
of  care  and  caution  which  a  man  of  ordinary  care  and  prudence 
would  have  done  under  the  same  or  similar  circumstances; 
that  during  all  of  said  time,  to-wit,  on  the  13th  day  of  August, 
1883,  and  for  six  weeks  next  before  that  date,  said  Walter  Pool 
was  generally  reputed  and  known  to  be  habitually  careless 
and  reckless  in  tne  discharge  of  his  duties  as  such  engineer 
generally  along  the  line  of  the  defendant's  said  railroad,  by 
and  among  the  men  who  worked  under  the  foremanship  and 
direction  of  the  said  John  Shifkoski,  as  aforesaid  ;  that  the  de- 
fendant had  sufficient  and  ample  means  of  knowing  the  habit 
and  conduct  of  said  Pool,  as  such  engineer,  in  the  discharge 
of  his  duties,  as  aforesaid,  before  the  13th  day  of  August  1883, 
and  we  find  that  the  defendant  did  have  such  knowledge  be- 
fore that  date.  We  also  find  that  at  the  time  said  Pool  en- 
tered into  the  service  of  the  defendant  as  an  engineer,  to-wit, 
in  the  year  1880,  he  was  a  reasonably  careful,  skillful,  and 
competent  engineer. 

**(5)  That  on  the  29th  day  of  June,  1883,  plaintiff  was  em- 
ployed as  a  track  repairer  by  the  defendant ;  and  entered  into 
its  service  on  its  said  railroad  in  usin^  the  stone  and  material 
distributed  along  the  defendant's  railroad,  as  aforesaid,  and 
continued  in  such  service  as  such  laborer  until  the  13th  day 
of  August,  1883,  working  all  of  said  time  under  the  foreman- 
ship  and  direction  of  said  John  Pickett,  except  for  four  days 
at  the  commencement  of  his  said  service,  when  hj?  worked 
under  the  said  John  Shifkoski  at  breaking  and  crushing  stone; 
that  during  all  of  said  time  plaintiff  lived  in  the  country  about 
one  and  a  half  miles  from  Burdick  station,  on  said  railroad,  in 
said  Porter  county,  and  he  got  on  and  off  the  caboose  train 
of  the  defendant,  as  aforesaid,  in  going  to  and  returning  from 
his  work  at  said  Burdick  station ;  that  by  the  terms  of  his  em- 
ployment it  was  the  duty  of  the  plaintiff  to  go  upon  and  assist 
m  unloading  said  train  of  flat-cars  whenever  his  foreman 
directed  him  so  to  do. 
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"  (6)  That  at  the  time  plaintiff  entered  into  the  service  of 
the  defendant,  as  aforesaid,  he  had  no  knowledge  whatever  of 
the  character  of  said  Walter  Pool  as  an  engineer,  or  in  any 
other  capacity,  or  of  his  reputation  as  an  engineer,  or  of  his 
habits  and  conduct  in  the  discharge  of  his  duties  as  such  en- 
gineer ;  that  said  plaintiff  was  engaged  at  said  work  of  raising 
the  track  of  the  defendant's  said  railroad  during  its  said 
service,  and  was  not  required  to  and  did  not  go  upon  said 
flat-cars  to  assist  in  unloading  the  same,  or  for  any  other  pur- 
pose, until  the  13th  day  of  August,  1883 ;  that  the  plaintiff  was 
engaged  with  the  force  of  track  repairers,  as  aforesaid,  and 
did  not  meet  or  come  in  contact  with  any  other  servants  of 
said  defendant,  except  for  about  thirty  minutes  each  morning 
and  evening  in  riding  to  and  from  his  place  of  work  in  one  of 
the  cabooses  or  coacnes,  as  aforesaid ;  that  during  plaintiff's 
entire  service  he  had  no  knowledge  whatever,  from  any  source, 
of  the  reputation  or  character  of  said  Walter  Pool  as  an  en- 
gineer, or  his  manner  and  habits  of  starting  said  locomotive 
engine  and  train  of  flat-cars,  and  had  at  no  time  during  his 
said  service  for  the  defendant  any  means  of  such  knowledge. 

"(7)  That  on  the  13th  day  of  August,  1883,  while  so  in  the 
service  of  the  defendant,  plaintiff  was  directed  by  his  foreman 
to  go  upon  said  train  of  flat-cars  to  assist  in  unloading  the 
same,  and  under  such  direction  plaintiff  went  upon  said  train, 
and  assisted  in  unloading  the  same,  and  while  plaintiff  was 
upon  one  of  said  flat-cars,  engaged  in  the  line  of  his  duty,  and 
immediately  after  said  car  was  unloaded,  and  before  plaintiff 
could  or  had  time  to  secure  a  position  of  safety,  said  Pool,  as 
such  engineer,  without  giving  or  causing  to  be  given  any 
signal  or  warning  by  ringing  the  bell,  or  blowing  the  whistle, 
or  in  any  other  manner,  started  said  locomotive  engine  and 
train  of  flat-cars  in  motion  with  great  and  unusual  suddenness, 
and  plaintiff  was  thereby  thrown  down  on  the  railroad 
track,  and  run  over  by  one  of  said  cars,  and  his  arms  were 
cut,  crushed,  and  broken,  and  permanently  injured  thereby ; 
that  at  the  time  plaintiff  went  upon  said  car  to  unload  the 
same,  and  at  the  time  he  was  injured,  he  had  no  knowledge 
or  intimation  whatever  of  the  reputation,  character,  or  habits 
of  said  Pool  as  such  engineer,  and  had  no  means  of  such 
knowledge;  that  at  the  time  he  was  injured,  and  all  the  time 
before,  the  plaintiff  was  in  the  exercise  of  that  degree  of  care 
and  caution  for  his  own  safety  that  a  man  of  ordinary  pru- 
dence would  have  exercised  under  the  same  or  similar  cir- 
cumstances. 

"(8)  That  by  reason  of  such  injury  plaintiff,  although  prop- 
erly treated  therefor,  was  rendered  sick  and  sore,  ana  was 
confined  to  his  bed  for  one  year,  during  which  time  he  suffered 
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intense  physical  pain  and  mental  anguish  on  account  of  such 
injuries,  and  his  right  arm  was  thereby  rendered  wholly  and 

f)ermahently  useless,  and  his  left  arm  was  rendered  permanent- 
y  stiff  at  the  elbow-joint,  and  plaintiff  was  by  such  injuries 
rendered  wholly  and  permanently  disabled  from  performing 
manual  labor;  that  at  the  time  of  plaintiff's  said  injury  he  was 
twenty-nine  years  of  age,  and  capable  of  earning  four  hundred 
dollars  per  year;  that  he  was  compelled  to  and  did  expend 
three  hundred  dollars  ($300)  in  meaical  treatment  for  his  said 
injuries;  that  plaintiff  was  damaged  by  such  injuries  to  the 
amount  of  eight  thousand  dollars,  ($8,000.) 

"  (9)  The  foregoing  are  all  the  facts  proven  upon  the  trial 
of  said  cause.  If,  upon  the  foregoing  facts,  the  law  is  with 
.the  plaintiff,  we  find  for  the  plaintiff,  and  assess  his  damages 
at  eight  thousand  dollars,  ($8,000;)  but,  if  the  law  is  with  the 
defendant,  we  find  for  the  defendant.  John  P.  Merrill, 
Foreman.** 

Thereupon  the  defendant  filed  its  motion  for  a  venire  dc  novo, 
assigning   12  reasons  therefor.      The   court  overruled  this 

motion,  and  the  defendant  excepted.  The  defend- 
■ewiriil'*     ^"^  \\\^n  filed  its  motion  for  a  new  trial,  assigning 

43  reasons  therefor.  This  motion  was  overruled 
by  the  court,  and  the  defendant  excepted.  The  plaintiff 
moved  the  court  for  judgment  in  his  favor  on  the  special  ver- 
dict. The  defendant  orally  moved  the  court  to  render  judg- 
ment on  said  special  verdict  in  its  favor.  The  court  overruled 
the  motion  of  the  defendant  for  judgment  on  said  verdict,  to 
which  ruling  the  defendant  excepted.  The  court  sustained 
the  plaintiff's  motion  for  judgment  on  the  verdict,  to  which 
ruling  the  defendant  excepted;  and  thereupon  the  court  ren- 
dcrca  judgment  for  plaintiff  for  $8,000  and  costs. 

The  errors  assigned  are  the  circuit  court  erred— First.  In 
overruling  motion  to  make  amended  complaint  more  certain. 

Second,  In  overruling  demurrer  to  amended  com- 
fiMed.**"        plaint.     Third.  In  overruling  motion  for  venire  de 

novo.  Fourth.  In  overruling  motion  for  new  trial. 
Fifth.  In  overruling  defendant's  motion  for  judgment  on  ver- 
dict. Sixth.  In  sustaining  plaintiff's  motion  for  judgment  on 
the  verdict. 

Under  the  first  assignment  of  error,  it  is  claimed  that  the 

court  should  have  required  the  appellee  to  state 
piemdiDir-  in  his  complaint  the  names  of  the  officer  or  officers 
flce"i^hlTi!fg  of  .the  appellant  through  whom  he  expected  to 
knowledge  of  bring  notice  to  the  appellant  of  the  negligent  habits 
ineompetency  of  the  engineer  in  cnarge  of  the  train  upon  which 

the  appellee  was  injured.  We  know  of  no  rule 
of  pleading  requiring  such  particularity,  and  it  is  evident 
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that  no  good  result  would  have  been  attained  by  sustaining- 
the  motion  to  make  the  amended  complaint  more  specific. 
Had  the  appellee  charged  in  his  complaint  that  each  and  all 
of  the  officers  of  the  defendant  had  notice  of  the  negligent 
habits  of  Pool,  the  engineer,  it  would  have  been  sufficiently 
specific,  and  yet  the  appellant  would  have  had  no  more  in- 
formation as  to  the  nature  of  the  proof  to  be  •offered  on  the 
trial  of  the  cause  than  it  had  with  the  complaint  in  the  condi- 
tion we  find  it.  We  do  not  think  the  court  erred  in  overrul- 
ing the  motion  to  make  the  amended  complaint  more  specific. 

Kor  do  we  think  the  court  erred  in  overruling  the  demurrer 
to  the  amended  complaint.     It  is  true  that  the  appellee  and 
Pool,  the  engineer,  were  fellow-servants,  and  that 
ordinarily  the  master  is  not  liable  to  his  servant  for  Saiiicieaf y  of 
an  injury  occasioned  by  the  negligence  of  a  fellow-  «"»p^»in*- 
servant.     Indiana  Car  Co.  v.  Parker,  100  Ind.  181  ;  tae!^ip«t"nt 
Bogard  v,  Louisville,  E.  &  St.  L.  R.  Co.,  Id,  zjqi;  co-empioye. 
Robertson  v,  Terre  Haute  &  I.  R.  Co.,  78  Ind.  tj, 
8  Am.  &  Eng.  R.  Cas.  175;  Capper  v,  Louisville,  E.  &  St.  L, 
R.  Co.,  103  Ind.  305,  21  Am.  &  Eng.  R.  Cas.  525  ;  Boyce  v, 
Fitzpatrick,  80  Ind.  526;  Brazil  &  C.  Coal  Co.  v,  Cain,  98  Ind. 
282.     But  it  is  equally  as  well  settled  that  the  master  is  bound 
to  employ  none  but  careful  servants  knowingly,  and  that, 
where  he  negligently  employs  a  careless  or  negligent  servant, 
or  negligently  keeps  in  his  employment  a  negligent  or  care- 
less servant  after  notice  of  such  carelessness  or  negligence, 
he  is  liable  to  one  of  his  servants  injured  by  the  negligence 
or  carelessnesss  of  such  servant.     Indiana  Manuf'g  Co.  v, 
Millican,  87  Ind.  87  ;  Ohio  &  M.  R.  Co.  v,  CoUarn,  73  Ind.  261, 
5  Am.  &  Eng.  R.  Cas.  554;  Indianapolis  &  St.  L.  R.  Co.  ^^ 
Johnson,  102  fnd.  352 ;  Pennsylvania  Co.  v,  Roney,  89  Ind.  453, 
12  Am.  &  Eng  R.  Cas,  223. 

It  is  objected  that  the  complaint  does  not  allege  that  the 
appellee  d.id  not  possess  equal  means  of  knowing  the  negligent 
habits  of  the  engineer  with  those  possessed  by  the 
appellant ;  but  it  is  expressly  alleged  that  the  appel-  AUegaUow  m 
lee  had  no  notice  or  knowledge  of  the  negligent  l^e»Mof*"*'* 
habits  or  conduct  of  Pool,  and  that  the  appellant  knowledge, 
did  have  such  notice  and  knowledge.  The  complaint, 
in  our  opinion,  states  a  cause  of  action  against  the  appellant* 

Under  the  fourth  assignment  of  error  it  is  insisted — First, 
That  the  evidence  in  the  cause  does  not  tend  to  support  the 
verdict  of  the  jury.  We  have  carefully  read  the  evidence, 
and  we  think  it  tends  to  support  all  the  facts  found  by  the 
jury.  We  cannot  disturb  the  verdict  on  the  weight  of  the 
evidence. 

The  appellee  requested  the  court  to  require  the  jury  to  find 
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a  special  verdict.     With  such  request,  he  submitted  the  draft 

of  the  special  verdict  returned  by  the  jury,  and 

o^MtioMto    which  appears  in  the  record,  with  the  request  that, 

eui'rerdietr  ^^  ^^^  J^^X  approved  the  same,  they  should  return 
it  as  their  verdict.  The  appellant,  at  the  proper 
time,  objected  to  submitting  this  draft  to  the  jury  to  be  signed 
and  returned  by  it,  if  adopted  and  approved,  and  stated  its 
ground  of  objection  to  be  that  it  did  not  cover  all  the  ma- 
terial facts  in  issue  to  be  proven  in  the  cause,  and  especially 
that  it  was  imperfect  and  defective,  among  other  things,  be- 
cause it  is  a  material  fact  in  issue  to  find  whether,  during 
about  two  months  before  the  plaintiff  was  injured,  he  did  not 
daily,  morning  and  evening,  ride  to  and  from  his  work,  with 
the  other  laborers  employed  on  said  work,  on  the  construc- 
tion train  of  which  Pool  was  engineer ;  and  because  it  is  a 
material  fact  in  issue  whether,  during  said  time,  while  said 
plaintiff  was  so  riding  on  said  train,  of  which  Pool  was  engi- 
neer, he,  plaintiff,  did  not  see  and  observe  that  the  engineer 
started  and  stopped  said  train  suddenly,  and  with  big  jerks, 
and  without  giving  any  signal  of  starting  and  stopping,  and 
whether  plaintiff  had  not  seen  men  often  thrown  down  by 
the  violent  starting  of  said  train  without  signal,  and  whether 
said  plaintiff  did  not  know  of  said  engineer's  negligent  habits. 
The  court,  over  these  objections,  submitted  said  draft  of  spe- 
cial verdict  to  the  jury,  with  instructions,  if  ib  approved  the 
same,  to  fill  the  blank  therein  with  the  amount  of  damages 
assessed,  and  sign  and  return  it  as  their  verdict,  to  which  the 
appellant  excepted. 

When  the  jury  is  instructed  by  the  court  to  return  a  special 
verdict  in  a  cause,  we  think  either  party,  under  the  supervi- 
sion of  the  court,  has  the  ri^ht  to  submit  to  the  jury  a  draft 
of  a  special  verdict  embracing  the  facts  in  the  cause  which 
he  belives  the  evidence  tends  to  prove.  Should  the  plaintiff 
submit  a  draft  omittingsome  fact  material  to  his  recovery, 
that  is  not  a  matter  of  which  the  defendant  has  a  right  to 
complain,  as  such  omission  inures  to  his  benefit.  If  a  draft 
presented  should  omit  some  fact  which  the  opposite  party 
thinks  should  be  passed  upon  by  the  jury,  he  would  doubt- 
less have  the  right  to  submit  a  draft  prepared  by  himself, 
embracing  such  additional  fact ;  but  the  question  could  not 
be  raised  by  objecting  to  the  submission  of  a  draft  by  his  op- 
ponent containing  matters  proper  to  be  submitted.  Louis- 
ville N.  A.  &  C.  K.  Co.  V.  Hart,  119  Ind.  273.  In  this  case, 
however,  it  is  to  be  observed  that  all  the  material  facts  em- 
braced in  the  objection  were  in  fact  included  in  the  draft  of 
the  special  verdict  submitted.  The  facts  embraced  in  the 
objection,  and  not  contained  in  draft  of  the  special  verdict, 
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were  merely  evidential  facts,  not  proper  to  enter  into  a  ver- 
dict.    The  court  did  not  err  in  overruling  this  objection. 

It  is  contended,  secondly^  that  the  court  erred  in  refusing 
to  give_to  the  jury  certain  instructions  asked  by  the  appel- 
~  at  th( 


lant.     The  appellant  tendered  to  the  court  at  the 

f)roper  time  20  instructions,  all  of  which  were  re-  ^o'eTioM."' 
used.  They  are  quite  voluminous,  covering  many 
Cages  of  legal  cap,  and  no  good  purpose  would  be  subserved 
y  setting  them  out  here.  It  is  sufficient  to  say  that  per- 
haps many  of  them  would  have  been  proper  and  pertinent 
in  a  case  where  the  jury  was  permittee  to  return  a  general 
verdict,  but  were  wholly  inapplicable  in  a  case  like  this, 
where  the  jury  was  instructed  to  return  a  special  verdict. 
The  court  gave  to  the  jury  all  the  instructions  we  think  nec- 
essary to  enable  it  to  fully  comprehend  and  pass  upon  the 
material  facts  in  issue  between  tne  parties,  and  in  our  opinion 
there  was  no  available  error  in  refusing  to  give  the  instruc- 
tions asked  by  the  appellant.  Louisville,  N.  A.  &  C.  R.  Co. 
V,  Frawley,  no  Ind.  23,  28  Am.  &  Eng.  R.  Cas.  308. 

The  appellant  moved  the  court  to  suppress  questions  40 
and  41,  and  the  answers  thereto,  of  the  deposition  of  An- 
drew Shifkoski,  taken  on  behalf  of  the  appellee ; 
but  the  court  overruled  the  objection,  and  appel-   KTWence- 
lant  excepted.    The  questions  and  answers  to  which  JSTpUeen"  * 
objection  was  made  were  as  follows;  "  Were  you 
acquainted  with  Engineer  Pool's  general  reputation  all  along 
the  line  of  the  Lake  Shore  and  Michigan  Southern  Railway, 
prior  to  the  time  John  Stupak  was  injured,  as  to  carelessness  as 
an  engineer?  Answer.  Yes,  sir.     Q,  Was  it  good  or  bad?  A. 
Bad.**     This  evidence  we  think   was  admisssible,  as  it  was 
one  of  the  modes  by  which  the  appellee  might  prove  notice 
or  knowledge  on  the  part  of  the  appellant  as  to  the  negli- 
gent and  careless  habits  of   its  engineer.     If  his  reputation 
along  the  line  of  the  appellant's  road  was  notoriously  bad, 
as  being  a  careless  or  negligent  employe,  the  Jury  was  at 
liberty  to  infer  from  that  fact  that  appellant  tnrough  that 
means  obtained  notice  of  his  carelessness. 

The  appellant  took  the  deposition  of  one  Joseph   Kusch 
for  the  purpose  of  proving  that  appellee  had  notice  of  the 
careless  and  negligent  habits  of  the  engineer,  Pool, 
prior  to  the  time  the  appellee  was  injured.     After  Kvidence- 

E roving  by  this  witness  that  on  one  occasion  he  J^1,**""J1' ^,f 
eard  the  appellee  express  the  opinion  that  said  eB^iBeer^a 
engineer  by  his  recklessness  woula  kill  all  the  men  <»reieuiies». 
on  the  train,  the  appellee  propounded  to  him  this 
question:  "  Is  that  the  only  time  you  heard  him  say  anything 
about  it?  Answer.  I  only  once  heai:d  him.  The  other  people 
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talked  with  him."  The  court,  on  motion  of  the  appellee, 
struck  out  from  said  answer  the  words,  "  The  other  people 
talked  with  him,'*  and  the  appellant  excepted.  It  is  now 
claimed  that  this  ruling  of  the  court  was  error,  for  which  the 
judgment  should  be  reversed.  We  do  not  think  the  court 
erred  in  this  ruling.  There  is  nothing  in  the  deposition  from 
which  the  nature  of  the  conversation  with  the  other  people 
can  be  ascertained.  When  they  talked  to  the  appellee,  the 
subject  of  the  conversation  may  have  been  entirely  foreign 
to  the  matter  under  investigation  in  this  case.  If  the  appel- 
lant claimed  that  such  talk  related  to  the  recklessness  ot  the 
engineer  in  the  management  of  his  engine,  it  should  have 
made  that  fact  appear  by  proper  questions  propounded  to 
its  witness.  In  our  opinion  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

This  brings  to  us  a  consideration  of  the  fifth  and  sixth  as- 
signments of  error,  and  they  may  properly  be  considered  to- 
gether ;  for,  if  the  verdict  of  the  jury  is  sufficient 
Samcieney  of  to  authorize  a  judgment  for  the  appellee,  tfie  court 

Set!**  ^*''  ^^^  ^^^  ^^^  ^"  overruling  the  motion  of  the  appel- 
lant for  judgment  in  its  favor,  nor  did  the  court 
err  in  sustaining  the  motion  of  the  appellee  for  judgment  in 
his  favor  on  said  verdict.  The  jury  expressly  found  that 
Walter  Pool,  the  engineer,  to  whose  carelessness  the  injury 
of  the  appellee  is  attributed,  possessed  sufficient  skill  to 
properly  manage  his  engine.  As  to  whether  the  verdict  of 
the  jury,  thercK)re,  authorizes  a  judgment  in  favor  of  the 
appellee,  depends  upon  whether  it  is  sufficiently  shown 
that  the  appellant,  after  notice  of  his  careless  and  reckless 
habits,  negligently  kept  him  in  its  employment.  The  aver- 
ments of  the  complaint  upon  this  subject  are  "  that  the  de- 
fendant had  in  its  service  and  employment,  on  the  13th  day 
of  August,  1883,  and  for  four  months  prior  thereto,  as  en- 
gineer of  the  locomotive  engine  used  to  propel  said  train  of 
cars  upon  said  work,  as  aforesaid,  one  Walter  Pool,  who  was 
habitually  careless  and  negligent  in  the  discharge  of  his  duties 
as  such  engineer  in  running  and  operating  said  engine,  and 
hauling  said  train  of  flat  cars,  during  all  of  said  time,  in  this: 
that  during  said  time  said  engineer  habitually  and  generally  ran 
and  propelled  said  engine  and  train  of  flat  cars  at  a  hi^h  and  un- 
usual and  dangerous  rate  of  speed,  and  habitually  and  generally 
carelessly  and  negligently,  started  and  stopped  said  engine 
and  train  of  cars  during  said  time  with  great  and  dangerous 
suddenness,  and  habitually  and  generally,  during  all  of  said 
time,  carelessly  and  negligently  stopped  and  started  said  train 
of  flat  cars,  with  great  danger,  without  giving  any  signal  or 
warning  thereof  whatever,  and  while  laborers  were  engaged 


VOL.  41]      RETENTION  OF  INCOMPETENT  EMPLOYE.  395 

in  unloading  said  train  of  flat  cars,  and  was  not  possessed  of 
sufficient  skill  to  manage  and  operate  said  locomotive  en- 
gine and  train  of  flat  cars  in  an  ordinarily  careful  and  prudent 
manner,  of  all  which  said  defendant  had  due  notice  before  said 
13th  day  of  August,  as  aforesaid,  but  carelessly  and  negli- 
gently retained  said  Pool  in  its  service  and  employment  as 
such  engineer  after  such  notice,  and  until  the  happening  of 
the  injuries  hereinbefore  mentioned.**  That  portion  of  the 
verdict  relating  to  the  issue  thus  tendered  is  as  follows :  "  That 
the  defendant  had  sufficient  and  ample  means  of  knowing 
the  habits  and  conduct  of  said  Pool,  as  such  engineer,  in  the 
discharge  of  his  duties,  as  aforesaid,  before  the  13th  day  of 
August,  1883,  and  we  find  that  the  defendant  did  have  such 
knowledge  before  that  date.*'  As  there  is  no  allegation  in 
the  complaint  that  the  appellant  had  been  negligent  in  ascer- 
taining the  habits  of  Pool,  or  that  it  had  failed  to  avail  itself 
of  the  means  at  its  command  to  ascertain  such  habits,  so  much 
of  the  verdict  as  finds  that  appellant  had  ample  means  of 
knowing  such  habits  must  be  regarded  as  a  finding  outside 
of  the  issues,  and  must  be  disregarded  by  this  court.  Indian- 
apolis, P.  &  C.  R.  Co.  V.  Bush,  101  Ind.  582 ;  Pittsburgh,  C. 
&  St.  L.  R.  Co.  V.  Spencer,  98  Ind.  186,  21  Am.  &  Eng.  R. 
Cas.  478;  Conner  v.  Citizens*  St.  R.  Co.,  105  Ind.  62,  26  Am. 
&  Eng.  R.  Cas.  210;  Buchanan  v.  Milligan,  108  Ind.  433; 
Western  Union  Tel.  Co.  v.  Brown,  108  Ind.  538,  14  Am.  & 
Eng.  Corp.  Cas.  139. 

It  is  to  be  observed  that  there  is  no  express  finding  that  the 
appellant  negligently  kept  Pool  in  its  service  after  notice  of 
his  negligent  and  careless  habits.  The  court  can  add  noth- 
ing to  the  special  verdict  by  inference,  but  must  deal  with  it 
as  it  is  returned  by  the  jury.  Buchanan  v,  Milligan,  si/pra  ; 
Western  Union  Tel.  Co.  v.  Brown,  su/fra.  It  is  true  the  jury 
find  that  the  appellant  had  notice  of  the  negligent  habits  of 
Pool,  the  engineer,  but  we  are  not  informecTas  to  when  such 
notice  was  received  by  the  appellant.  It  may  have  been  on 
the  1 2th  day  of  August,  after  the  close  of  business  hours,  the 
day  before  the  injury  to  the  appellee  occurred.  It  may  have 
been  to  some  officer  of  the  appellant  who  had  no  powertodis- 
charge  Pool.  When  a  master  employs  a  competent  and  care- 
ful servant  as  in  this  case,  he  has  the  right  to  rely  upon  the 
presumption  that  he  will  continue  careful  and  sKillful,  and, 
when  notified  that  he  has  become  careless,  he  is  not  ordi- 
narily bound  to  discharge  such  servant  without  an  investiga- 
tion into. such  charge,  unless  such  notice  is  accompanied  by 
such  evidence  as  leaves  no  reasonable  doubt  of  the  truth  of 
such  charge.  A  rule  that  would  require  the  master  to  dis- 
charge a  servant,  careful  and  competent  when  employed^ 
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without  investigation,  upon  a  charge  of  carelessness,  would 
be  a  harsh  one,  and  would  often  result  in  great  injustice  to 
employes.  Ohio  &  M.  R.  Co.  v.  CoUam,  73  Ind.  261, 5  Am. 
&  Eng.  R.  Cas.  554;  Lake  Shore  &  M.  S.  R.  Co.  v,  Stupak, 
108  Ind.  I,  28  Am.  &  Eng.  R.  Cas.  323 ;  Indiana,  B.  &  W.  R. 
Co.  T'.  pailey,  no  Ind.  75;  Chapman  v,  Erie  R.  Co.,  55  N. 
Y.  579 ;  Moss  V,  Pacific  R.  Co.,  49  Mo.  167;  Blake  v,  Maine 
Cent.  R.  Co.,  70  Me.  60 ;  McDowell  v,  Chesapeake,  O.  &  S. 
W.  R.  Co.  (Ky.),  5  S.  W.  Rep.  413 ;  LaRose  v.  Logansport 
Nat.  Bank,  102  Ind.  332. 

The  ^material  charge  against  the  appellant,  and  without 
which  the  complaint  would  be  bad,  is  tnat  the  appellant,  with 
notice  of  the  negligence  and  carelessness  of  rool,  the  en- 

fineer,  carelessly  and  negligently  retained  him  in  its  service. 
he  jury  did  not  find  this  fact  to  exist,  and  we  must  there- 
fore presume  that  it  was  not  proven  on  the  trial  of  the  cause. 
In  the  absence  of  such  a  finding,  the  verdict  does  not  author- 
ize a  judgment  in  favor  of  the  appellee.  It  follows  that  the 
circuit  court  erred  in  sustaining  the  motion  of  the  appellee 
for  judgment  in  his  favor  on  the  special  verdict  of  the  jury. 
Judgment  reversed,  with  instructions  to  the  circuit  court  to 
overrule  the  motion  of  the  appellee  for  judgment  in  his  favor 
on  the  verdict,  and  to  sustain  the  motion  01  the  appellant  for 
a  venire  de  novo. 


East  Line  &  Red  River  R.  Co. 

V. 

Scott. 

{^Texas  Supreme  Courts  Noi^ember  12,  1889.) 

Master  and  Servant — Contract  of  Employment — Breach— Amendment  of 
Petition. — Where  the  original  petition  alleged  that  the  defendant  agreed 
that  when  plaintiff  should  ask  for  and  accept  employment  from  it  as  a  lo- 
comotive engineer,  it  would  give  him  such  employment  "  for  whatever 
length  of  time  plaintiff  should  desire  to  retain  it,"  an  amendment  which 
charges  "that  defendant  promised  to  give  plaintiff  employment  on  its 
road  for  the  p>eriod  and  term  of  the  natural  life  of  plaintiff  "  sets  up  a  new 
cause  of  action. 

Appeal  from  District  Court,  Marion  County. 

H,  F,  Prendergast  for  appellant. 

H.  McKay  and  C  A,  Culberson  for  appellee. 

Henry,  J. — Plaintiff  was  injured  in  a  wreck  on  the  de- 
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fendant's  railroad.  He  instituted  suit  for  damages  in  the 
district  court  Afterwards  that  suit  was  compro- 
mised and  dismissed,  the  defendant  paying  him  a  OHgUai  p«ti- 
sum  of  money.  On  the  loth  day  of  "November,  **«■• 
1886,  plaintiff  filed  his  original  petition  in  this  suit,  in 
which  he  alleged  that  by  the  terms  of  the  compromise  of  the 
first  suit,  in  addition  to  the  money  consideration  paid  to  him, 
defendant  a'greed  and  promisea  that  it  would  thereafter,, 
when  plaintiff  should  asK  for  and  accept  service  and  employ- 
ment from  it  as  a  locomotive  engineer  on  its  road,  give  him 
such  employment  "for  whatever  length  of  time  plaintiff 
should  desire  to  retain  it,"  at  the  reasonable  and  customary 
rate  of  pay  for  such  employment.  The  original  and  amended 
petition  charges  that  on  the  ist  day  of  July,  1886,  plaintiff 
offered  himself  to  defendant  for  said  employment,  but  the 
company  refused  to  employ  him.  Under  this  state  of  the 
pleadings  there  was  a  trial  and  judgment  for  plaintiff,  which, 
on  appeal  by  defendant  to  this  court  was  reversed.  38  Am. 
&  Eng.  R.  Cas.  16.  In  reversing  the  case.  Chief  Justice 
Stayton  says :  "  The  evidence  tends  to  show  that  the  prom- 
ise made  on  compromise  was  to  give  to  appelle  employment 
during  his  life,  but  it  does  not  show  that  when  appellee 
sought  employment  he  proposed  to  render  service  for  any 
named  period,  or  so  long  as  he  might  live  and  be  able  to  per- 
form the  $ervices  contemplated.  We  must  take  the  contract 
as  alleged  in  the  petition  to  be  the  contract  on  which  ap- 

Cellee  must  recover,  if  at  all ;  and,  looking  to  that,  there  can 
e  no  doubt  that  whether  appellee  should  serve  appellant, 
and  the  term  of  such  service  aepended  upon  his  own  will,  it 
is  very  generally,  if  not  uniformly,  held,  when  the  term  of 
service  is  left  to  the  discretion  of  either  party,  or  the  term 
left  indefinite  or  determinable  by  either  party,  that  either 
may  put  an  end  to  it  at  will,  and  so  without  cause." 

In  the  district  court,  on  the  7th  day  of  January,  1889,  plaint- 
iff amended  his  petition  as  to  the  contract  of  employment  so 
as  to  make  it  read,  in  that  particular,  "  that  defend-  Ameadment 
ant  promised  to  give  plaintiff  employment  on  its 
roaa  as  a  locomotive  engineer  for  the  period  and  term  of  the 
natural  life  of  plaintiff;"  in  other  respects,  including  the  date 
of  the  breach  of  the  contract,  this  amended  petition  contained 
substantially  the  same  allegations  that  the  original  petition 
did.  Among  other  issues,  the  defendant  pleaded  the  statute 
'of  limitations  of  two  years  to  the  cause  of  action  set  up  by 
the  amended  petition.  The  facts  were  proved  to  be  as  fol- 
lows: (i)  Plaintiff  was  injured  in  August,  1882,  and  filed  a 
suit  on  May  22,  1884,  which  he  compromised  for  $4,500  in 
money,  and  an  agreement  to  be  employed  as  an  engineer  for 
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life,  to  begin  as  soon  as  he  was  able  to  go  to  work.  (2)  Plaint- 
iff was  unable  to  work  until  about  July  i,  1886,  at  which  time 
he  applied  for  work,  and  was  refused.  (3)  Plaintiff  filed  his 
original  petition  herein  on  November  10,  1886,  which  is  cop- 
ied into  the  statement  of  facts,  and  shows  that  the  cause  of 
action  therein  alleged  was  as  we  have  stated  above.  (4)  That 
the  amended  petition  was  filed  on  January  7,  1889.  Defend- 
ant requested  the  court  to  charge  that  the  amended  petition 
set  up  a  different  cause  of  action,  which  was  barred  by  the 
two-years  statute  of  limitations.  The  refusal  of  the  court  to 
give  this  charge  is  assigned  as  error,  and  is  the  only  question 
in  the  case. 

We  think  the  amended  petition  sets  up  an  essentially  dif- 
ferent contract  from  the  one  alleged  in  the  original  petition. 
The  parties  and  the  inducement  or  consideration 
AmBdMemt  ^j-e  the  Same,  but  these  do  not,  in  either  instance, 
^wJlim^^  constitute  the  whole  of  the  undertaking.  Thecon- 
UoB.  tract  alleged  in  the  amended  petition  is  substan- 

tially the  one  proved  upon  the  trial  of  the  original 
petition.  If  the  contract,  as  now  alleged,  is  substantially  the 
same  that  it  was  then,  the  same  objections  might  be  urged  to 
it  now  that  were  urged  then.  The  difficulty  on  the  former 
trial  was  of  substance,  and  not  of  form.  The  amendment  set 
up  a  new  cause  of  action,  and  the  proof,  with  nothing  to  the 
contrary,  showed  that  the  cause  ol  action  was  barred  when 
it  was  first  pleaded.  The  court  having  committed  error  in 
refusing  the  charge  requested,  the  judgment  is  reversed,  and 
the  cause  is  remanded. 


Harrison 
Detroit,  Lansing  &  Northern  R.  Co. 

{Michigan  Supreme  Court ^  February  20,  1890.) 

Fellow  Servants — Engineer  and  Fireman —Section-Hand. — Plaintiff,  a  sec- 
tion-hand, while  engaged  in  loading  telegraph  poles  on  a  fiat-car,  was  in- 
jured by  being  thrown  from  the  car  through  an  engine  baclcing  against  It 
for  the  purpose  of  moving  the  car.  Plaintiff  was  working  under  the  direc- 
tion of  the  assistant  roadmaster,  but  the  engine  while  engaged  in  moving  • 
the  car,  was  not  under  the  roadmaster's  control.  PlaintifTs  evidence 
tended  to  show  that  if  the  bell  had  been  rung,  he  would  have  been  warned 
of  the  approach  of  the  engine  and  might  have  avoided  injury.  Held,  that 
the  defendant  was  entitled  to  an  instruction  that,  if  the  accident  was 
•caused  by  the  negligence  of  the  engineer  and  fireman  in  failing  to  ring  the 
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bell,  the  plaintiff  was  not  entitled  to  recover,  as  they  were  his  fellow-ser- 
vants. 

Master  and  Servant — Contributory  Negligence — Remaining  in  Dangerout 
Position. — The  evidence  tended  to  show  that  plaintiff  continued  to  work 
notwithstanding  the  approach  of  the  engine,  by  the  direction  of  the  assist- 
ant roadmaster.  The  road  master  testihed  that  he  had  no  knowledge  of 
the  approach  of  the  engine.  Held,  that,  if  the  plaintiff  knew  of  the  ap- 
proach of  the  engine  and  failed  to  notify  the  roadmaster  thereof,  or  to  take 
steps  to  protect  himself,  notwithstanding  the  order  of  the  roadmaster  to 
continue  the  work,  he  was  guilty  of  contributory  negligence  which  pre- 
cluded a  recovery. 

Fellow-Servants — Assistant  Roadmaster  and  Section  Hand — Vice*Prin- 
cipal. — An  assistant  roadmaster,  who  has  charge  of  about  1 50  miles  of  rail- 
road and  has  control  of  the  section  gangs  thereon,  emploving  and  dis- 
chaigin^  the  men,  is  not  the'  fellow-servant  of  a  section-hand  engaged 
under  his  direction  in  loading  telegraph  poles  upon  a  car  for  th  epurpose  of 
being  transported  from  one  division  of  tne  road  to  another  by  direction  of 
the  general  roadmaster,  but  is  a  vice-principal  of  the  employer. 

Error  to  Circuit  Court,  Kent  County. 

Action  to  recover  damages  for  personal  injuries.  The  de- 
fendant brings  error  to  review  a  judgment  for  the  plaintiff. 

C  B,  Lothrop  and  Smith  &  Stevens  for  appellant. 

jfokn  A.  Fairfield^  {Isaac  M.  Turner  and  Birney  Hoyij  of 
counsel),  for  appellee. 

Long,  J. — This  action  is  brought  to  recover  for  personal 
injuries  sustained  by  the  plaintin  through  the  claimed  negli- 
gence of  the  servants  01  the  defendant.  On  the  trial  the 
plaintiff  had  verdict  and  judgment  for  $9,000. 

The  plaintiff  had  been  in  the  employ  of  the  defendant  com- 
pany for  about  eight  years,  though  for  some  portion  of  that 
time  he  had  been  laid  off,  by  direction  of  those  in 
charge  of  the  works  of  the  company.     During  that  " 

time,  his  employment  had  been  confined  to  the  work  as  a 
section  foreman  and  hand  under  a  section  boss.  At  the  time 
of  the  injuries  complained  of,  one  George  Light  was  the  de- 
fendant's assistant  roadmaster  of  the  western  division,  having 
charge  of  its  tracks  from  Stanton  to  Big  Rapids,  and  from 
Howard  City  to  Saginaw, — a  line  of  about  150  miles  of  de- 
fendant's road ;  Mr.  Doyle  being  the  general  roadmaster. 
On  the  morning  of  November  11,  1887,  Light,  having  been 
ordered  by  Doyle,  the  general  roadmaster,  to  go  to  Cedar 
Lake,  east  of  Edmore,  to  move  some  telegraph  poles,  ordered 
two  section  foremen, — Cushton,  to  whose  gang  plaintiff  be- 
longed, and  Horton, — to  take  their  gangs  there  for  that  pur- 
pose. Light  went  with  them  from  Edmore  on  a  hand  car, 
and  assumed  charge  and  direction  of  the  work.  The  poles 
were  partially  loaded  on  a  flat  car  standing  on  a  side  track, 
and  in  loading  were  piled  much  higher  on  the  side  of  the 
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car  furthest  from  the  pile  of  poles  than  on  the  other ;  the  car 
being  blocked  up  to  prevent  its  tipping.  A  freight  train  came 
alon^  on  the  main  track  from  towards  Edmore  going  east- 
ward, when  Light  ordered  the  engine  of  this  tram  to  be  de- 
tached for  the  purpose  of  moving  the  car  upon  which  the 
poles  were  being  placed  to  another  part  of  the  yard.  The 
engine,  on  being  detached,  proceeded  eastward  beyond  the 
switch;  and,  the  switch  beingthentumed,it  was  then  backed 
in  upon  the  switch  towards  the  car  upon  which  the  plaintiff 
was  at  work, — plaintiff,  with  two  other  men,  being  on  the  east 
end  of  the  car,  with  his  back  towards  the  approaching  en- 
gine, and  standing  on  the  poles  about  five  feet  above  the  deck 
of  the  car.  Plaintiff  claims  that  the  engine  was  then  about 
60  feet  from  him,  when  he  desisted  from  his  work,  and  turned 
his  head  around,  looked  towards  the  approaching  engine, 
and  said  to  Light,  who  plaintiff  claims  was  standing  near  the 
main  track,  and  about  10  feet  east  of  the  car  on  which  plaint- 
iff was  at  work  :  "  George,  this  here  car  will  about  do.  She  * 
is  about  level," — and  at  the  same  time  plaintiff  grabbed  hold 
of  the  poles  to  protect  himself  if  the  engine  came  back  to  the 
car,  when  Light  replied  :  **  Roll  another  pole  over.  What 
the  hell  are  you  looking  at  ?  You  have  lots  of  time.  Roll 
them  over!  Roll  them  over!"  While  plaintiff  and  his  wit- 
nesses place  Light  at  this  time  some  8  or  10  feet  east  of  the 
car,  some  other  evidence  puts  him  near  the  middle  of  it 
When  this  order  was  giycn  by  Light,  plaintiff  resumed  his 
work ;  and  he  testifies  that  he  went  to  work  because  Light 
told  him  to ;  that  Light  was  the  boss  of  the  gang  that  day. 
Plaintiff  says  that  when  he  turned  around  to  see,  and  saw  the 
engine  coming,  he  thought  she  was  coming  to  make  the  switch 
to  move  the  cars,  and  then  he  grabbed  hold :  but  that  when 
Light  told  him  to  go  to  work,  he  did  the  same  as  the  rest, 
went  to  work  to  rolimore  poles  over  to  level  the  car  up,  and 
did  not  think  they  were  going  to  let  the  engine  come  back 
on  the  car  until  they  got  through.  On  being  asked  if  he  re- 
lied upon  what  Light  said  in  that  respect,  he  stated :  "  I  had 
to  do  as  he  told  me,  or  may  be  I  would  get  the  red  ticket.  I 
thought  he  would  not  let  the  engine  come  back  while  we 
were  at  work  on  it."  While  the  plaintiff  was  so  at  work  the 
engine  was  backed  down  against  the  car.  Plaintiff  was  thrown 
off,  and  seriously,  and,  as  it  is  claimed,  permanently,  injured, 
and  in  a  condition  which  wholly  prevents  him  from  doing 
any  kind  of  labor.  It  is  claimed  that  Light  took  no  steps  to 
warn  the  plaintiff  of  the  approach  of  the  engine,  or  to  pre- 
vent the  engine  from  striking  the  car.  Plaintiff  also  claims 
that  the  bell  was  not  rung,  and  the  jury  so  found ;  that  he 
was  listening  for  the  bell,  and,  had  he  heard  it,  would  have 
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taken  it  as  a  signal  of  danger,  and  protected  himself.  Mr. 
Light  admits  ordering  the  engineer  to  take  the  car  upon  which 
plaintiff  and  the  others  were  at  work,  and  move  it  to  another 
part  of  the  yard,  but  denies  that  he  eave  the  plaintiff  the 
order  claimed  ;  that  he  merely  directed  the  men  to  level  the 
poles  on  the  car,  but  gave  no  other  order  until  after  the  acci- 
dent ;  that  he  stood  with  his  back  partly  to  the  east,  and  at 
right  angles  to  the  east  switch ;  that  he  saw  the  engine  pass 
over  the  switch  to  the  east  and  stop,  and  did  not  see  it  again 
until  it  struck  the  car.  The  defendant  also  contended  that 
the  bell  was  being  rung  while  the  engine  was  backine  down. 
At  the  close  of  the  testimony,  counsel  for  defendant  re- 
quested  the  court  to  instruct  the  jury :  "  (i)  If  you  find  that 
the  injury  to  the  plaintiff  was  caused  by  the  neg-  . 
ligence  of  Mr.  Light,  the  assistant  roadmaster,  the  i"»t"«M««« 
pkintiff  cannot  recover,  for  the  reason  that  the  two  Mtm^u^ 
were  fellow-servants,  and  the  master  is  not  liable 
for  an  injury  to  one  caused  by  the  negligence  of  another." 
"  (3)  If  you  find  that  the  plaintiff  was  ordered  by  Mr.  Li^ht 
to  contmue  work  while  the  engine  was  approaching  the  flat 
car  upon  which  the  plaintiff  was  at  work,  but  at  the  same 
time  tne  bell  upon  the  engine  was  ringing  and  the  engine  was 
backing  up,  then  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  failing  to  heed  the  wamine  of  the  bell ;  ana  your 
verdict  must  be  for  the  defendant.  Q)  If  you  find  that  such 
order  was  g^ven  by  Mr.  Light,  but  that  afterwards  the  bell 
upon  the  engine  was  rung  as  a  warning  of  the  approach  of 
tne  engine  to  the  flat  car,  then  the  plaintiff  wasg;uilty  of  con- 
tributory negligence,  and  cannot  recover  in  this  action.  (5) 
If  you  find  from  the  evidence  that  Mr.  Light  gave  the  order 
to  the  plaintiff  to  continue  work,  as  the  engine  was  backing 
up,  but  that  the  fact  of  its  near  approach  was  not  known  to 
Air.  Light  when  he  gave  the  order,  and  was  known  to  the 
plaintiu,  then  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  notify  Mr.  Light  of  its  approach,  and  to 
secure  himself  ;  and  your  verdict  must  be  for  the  defendant. 
(6)  If  you  find  that  Light  gave  the  order  as  claimed  by  plaint- 
iff, but  at  the  time  of  giving  it  the  danger  from  the  engine 
was  not  imminent,  then  the  giving  of  the  order  was  not  the 

Croximate  cause  of  the  injury,  but  the  proximate  cause  was 
is  failure  subsequently  to  warn  the  plaintiff ;  and  for  such 
neglect  the  defendant  is  not  liable,  and  the  plaintiff  cannot 
recover.  (7)  If  it  was  apparent  to  plaintiff,  when  he  looked 
around  to  the  engine,  that  the  danger  of  the  engine  running 
into  the  flat  car  was  then  impending  and ,  imminent,  then  the 
plaintiff  was  guilty  of  negligence  in  obeying  Light's  order, 
and  cannot  recover.    (8)  The  evidence  shows  that,  if  the  bell 
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had  been  ringing  as  the  engine  backed  down,  the  plaintiff 
would  have  been  warned,  and  would  not  have  been  injured; 
and  I  charge  you  that  the  omission  to  ring  the  bell  was  the 
proximate  cause  of  the  injury,  and  the  plaintifF  cannot  re- 
cover. (8)  Under  all  the  evidence  in  the  case,  the  defendant 
is  not  liable  for  the  injury  to  the  plaintiff :  and  your  verdict 
must  be,  no  cause  of  action.'*  ihe  court  refused  to  give 
these  instructions,  but  instructed  the  jury  that  the  negligence 
of  Mr.  Light  would  be  the  negligence  of  the  company,  and 
for  which  a  recovery  might  be  had. 

Defendant's  counsel  submitted  five  special  questions  for  a 
finding  of  the  jury  thereon  as  follows:  **(i)  If  the  bell  had 

been  rung  as  the  engine  backed  down  on  the  car, 
?■»»*'****"     would  such  ringing  have  given   warning  to  the 

plaintiff  of  the  approach  of  the  engine  ?  (2)  Was 
the  bell  upon  the  engine  ringing  when  the  engine  was  back- 
ing up  on  the  side  track  to  the  car  on  which  the  plaintiff  was 
at  work  ?  (3)  Would  the  accident  have  happened  if  the  bell 
on  the  engine  had  been  ringing  as  the  engine  backed  up 
against  the  flat  car?  (4)  Was  the  accident  caused  by  the 
failure  of  the  plaintiff  to  heed  the  warning  of  the  bell  ring- 
^^S  ?  (5)  At  the  time  when  the  plaintiff  turned  and  saw  the 
engine  coming  and  tried  to  make  himself  safe,  as  he  testifies, 
was  the  danger  imminent  ?'*  The  court  submitted  the  sec- 
ond, fourth,  and  fifth  of  these  questions  to  the  jury,  and  re- 
fused the  others.  To  the  second,  the  jury  answered,  "  No;" 
to  the  fourth,  they  said  it  was  disposed  of  by  their  answer 
to  the  second  ;  and  to  the  fifth,  answered  "  No." 

The  principal  questions  argued  here  are  grouped  by  coun- 
sel for  defendant  under  the  four  following  heads:    "(i)    If 

Light's  negligence  was  the  cause  of  the  injury, 
^uld.*^"'  **'    w^^  Light,  in  doing  this  work,  the  fellow-servant 

of  plaintiff  ?  (2)  If  he  was  not,  then  was  his  negli- 
gence the  proximate  cause  of  the  accident  ?  Or  was  such 
proximate  cause  the  neglect  of  the  engineer  or  fireman  to 
ring  the  engine  bell?  (3)  Whether  appellant  was  entitled  to 
have  the  two  special  questions  one  and  three  submitted.  (4) 
Was  the  special  verdict  inconsistent  with  the  general  ver- 
dict ?"  No  exceptions  were  taken  to  the  admission  or  exclu- 
sion of  evidence  during  the  trial  of  tjie  cause,  and  no  complaint 
is  made  of  the  charge  as  given.  The  principal  contention  is 
that  the  plaintiff  and  Light  were  fellow-servants,  and  there- 
fore the  defendant  company  could  not  be  held  liable  for  the 
negligence  of  Light,  even  if,  through  his  negligence,  the 
plaintiff  received  his  injuries. 

It  is  too  well  settled  in  this  state  to  need  tlie  citation  of  au- 
thorities that  the  master  is  not  liable  for  injuries  personally 
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suffered  by  his  servant  through  the  negligence  of  a  fellow- 
servant,  acting  as  such  while  engaged  in  the  common  em- 
ployment, unless  the  master  is  chargeable  with  negligence  in 
the  selection  of  the  servant  in  fault,  or  in  retaining  him  after 
notice  of  his  incompetency.  It  is  not  contended  m  the  pres- 
-ent  case  that  Mr.  Light  was  incompetent  for  theposition  held 
by  him  as  assistant  roadmaster,  but  the  claim  of  recovery  is 
*  based  upon  the  ground  that  he  was  not  a  fellow-servant  of 
plaintiff.  Neither  is  there  any  serious  contention  that  the 
work  being  performed  by  the  plaintiff  was  in  itself  danger- 
ous. The  rule,  therefore,  that  the  master  is  bound  to  provide 
a  safe  place  in  which  to  work,  or  suitable  tools  and  materials 
to  work  with,  has  no  application  to  this  case.  The  fact  that 
the  plaintiff  was  ordered  by  Light  to  load  the  poles  upon  the 
car,  and  to  go  upon  the  car  to  level  them,  and  his  having  done 
so  in  obedience  to  the  order,  was  not  putting  him  in  a  place 
of  danger  by  the  assistant  roadmaster.  The  injuries  which 
he  received  did  not  grow  out  of  the  work  he  was  ordered  to 
do,  either  from  the  work  being  dangerous  in  character,  or 
the  place  in  which  he  was  workmg,  dangerous.  Neither  was 
he  injured  by  reason  of  any  defect  in  machinery,  tool,  or  other 
appliance  he  was  called  upon  to  use.  There  are  many  cases 
in  this  state  holding  that,  when  a  superior  servant  orders  one 
under  him  to  perform  work  differing  from  that  for  which  he 
is  employed,  the  superior  is  guilty  of  an  abuse  of  authority, 
and  the  master  hela  liable.  But  in  the  present  case  the  work 
being  done  was  in  the  ordinary  line  of  tne  duty  of  the  section 

fang.  Their  ordinary  duty  is  to  keep  the  roadbed  in  repair 
ut  they  are  often  called  upon  to  load  ties,  poles,  and  other 
materials  upon  the  flat  cars,  and  to  unload  cars ;  and  they 
must  be  held  to  assume  the  risk  incident  to  such  employ- 
ment. 

The  injury  resulted  either  from  the  negligence  of  Light  in 
ordering  the  plaintiff  to  continue  the  work  while  the  engine 
was  backing  down  upon  the  car,  and  telling  him 
there  was  plenty  of  time,  thus  throwing  him  off  his  NeffiUenceof 
guard,  anci  leading  him  to  believe  that  Light  would  J*^^!!"/!. 
take  care  that  the  engine  did  not  strike  the  car,  or  iow*erTMU^ 
it  resulted  from  the  negligence  of  the  engineer  or 
fireman  in  not  ringing  the  bell,  which,  if  it  had  been  rung, 
might  have  given  tne  plaintiff  warning  of  the  approach  of  the 
engine,  so  that  he  could  have  steadieahimself  as  it  struck  the 
car,  and  thus  saved  himself  from  being  thrown  off,  or  it  was 
the  result  of  the  plaintiff's  own  carelessness.  If  the  injury 
grew  out  of  the  negligence  of  the  engineer  or  fireman  in  not 
ringing  the  bell,  it  that  was  the  immediate  and  proximate 
cause  of  the  injury,  the  plaintiff  would  have  no  right  of  re- 
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covery,  as  the  law  is  well  settled  in  this  state  that  the  engi- 
neer and  fireman,  under  such  circumstances,  are  the  fellow- 
servants  of  the  plaintiff.  It  therefore  became  a  material  fact 
in  the  case,  for  the  determination  of  the  jury,  whether  the 
failure  of  the  engineer  or  fireman  to  ring  the  bell  was  the 
proximate  cause  of  the  injury ;  and  the  court  was  in  error 
m  not  permitting  the  jury  to  pass  upon  the  special  questions 
1  and  3  presented.  The  jury  found  that  **  the  bell  was  not 
ringing  when  the  engine  was  backing  up  on  the  side  track  to 
the  car  on  which  the  plaintiff  was  at  work."  The  plaintiff 
testified  that,  if  he  had  heard  the  bell  ringing,  he  would  have 
looked  around,  and  prepared  himself  for  the  shock.  The  an- 
swer to  these  special  questions,  "  If  the  bell  had  been  rung 
as  the  engine  backed  down  on  the  car,  would  such  ringing 
have  given  warning  to  the  plaintiff  of  the  approach  of  the 
engine  ?  And  would  the  accident  have  happened  if  the  bell 
had  been  ringing  as  the  engine  backed  against  the  flat  car?" 
— might  have  shown  that  the  jury  found  the  injury  was  caused 
by  the  negligence  of  the  engineer  or  fireman,  and  that  the 
proximate  cause  of  the  injury  was  their  negligence.  Coun- 
sel for  the  plaintiff  contend  that  these  did  not  submit  ques- 
tions of  fact,  but  possible  contingencies,  if  certain  facts  which 
did  not  exist  had  existed,  and  were  therefore  not  proper  ques- 
tions for  submission  to  the  jury.  They  were  somethings  be- 
yond mere  possibilities,  under  the  testimony  of  the  plaintiff 
himself.  He  was  a  railroad  man, — had  been  engaged  in  that 
service  for  a  series  of  years  ;  and  he  knew,  as  he  testifies,  that 
the  ringing  of  a  bell  on  an  engine  is  evidence  that  the  engine 
is  about  to  move  or  is  moving ;  and  even  people  who  are  not 
versed  in  the  rules  of  railroad  coihpanies  generally  under- 
stand this  fact.  Therefore,  according  to  this  testimony,  if  the 
bell  had  been  ringing  he  would  have  prepared  himself  for 
the  shock;  and  the  jury  might  have  found,  if  the  question 
had  been  submitted  to  them,  that  the  accident  would  not 
have  happened  if  the  bell  had  been  rung.  This  finding  would, 
in  effect,  have  been  that  the  accident  happened  through  the 
negligence  of  the  engineer  or  fireman,  and  not  through  the 
fault  of  Light;  for,  ^ven  if  Light  gave  the  order  to  plaintiff 
to  continue  his  work,  and  by  such  order  indicated  that  the 
engine  would  be  kept  from  backing  down,  yet,  if  plaintiff 
knew  or  believed,  notwithstanding  Light's  assurances,  that 
the  engine  was  actually  coming,  and  would  strike  the  car, 
and  place  him  in  peril,  very  naturally  he  would  have  tried  to 
save  himself. 

There  is  no  evidence  that  Light  had  control  of  the  engine, 
or  that  the  engineer  was  not  in  full  and  complete  charge  of 
her.     Evidently,  the  station  agent,  at  the  request  of  Light, 
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gave  the  order  to  the  engineer  to  uncouple  from  his  train, 
and  have  the  flat  car  upon  which  the  plaintiff  was 
working  moved  forward  to  the  other  pile  of  poles.  ^J^">**^«»- 
When  the  engine  had  backed  down  to  the  switch,  the  ** 
forward  brakeman  of  the  freight  train  opened  the  switch,  and 
then  ran  back  to  the  car  to  make  the  coupling,  at  the  same 
time  giving  the  engineer  the  signals  to  baclc  down.  This  ev- 
idence shows  that  TLight  had  nothing  to  do  with  making  the 
coupling  or  giving  the  signals.  While  he  stood  near  there, 
and,  as  plaintiff  testifies,  between  the  engine  and  flat  car,  near 
the  track,  there  is  no  evidence  in  the  case,  that  he  had,  or  at- 
tempted to  exercise,  any  control  over  the  engineer  in  the 
manner  of  backing  the  engine  down,  or  made  any  signals  to 
stop  or  start.  It  was  therefore  an  important  element  in  the 
case,  for  the  jury  to  determine  under  all  the  circumstances, 
and  especially  under  the  testimony  of  the  plaintiff  himself, 
whether  the  failure  to  rin^  the  bell,  if  it  was  not  rung,  was 
the  proximate  cause  of  the  mjury  ;  and  the  court  should  have 
submitted  the  special  questions. 

The  court  was  also  in  error  in  refusing  to  eive  the  defend- 
ant's fifth  and  seventh  requests  to  charge.  If^  as  stated  in  the 
fifth  request,  Light  did  give  the  order  to  the  plaint- 
iff as  he  claims,  but  at  that  time  Light  did  not  know  contrtbatoir 
of  the  near  approach  of  the  engine,  and  the  plaintiff  J^maiiiiBgiB 
did  know  of  its  approach,  and  failed  to  notify  dangerow  po- 
Light,  or  to  save  himself,  he  was  guilty  of  con-  ■*"©■• 
tributory  negligence.  Plaintiff  would  have  no 
right  to  claim  that,  though  he  saw  the  engine  approaching, 
and  knew  that  he  would  be  put  in  peril  when  it  backed 
against  the  car,  yet  he  said  notning  to  Light,  and  made  no 
enort  to  secure  himself  from  the  fall.  If  such  facts  existed 
the  plaintiff  must  have  apprehended  a  danger  which  was  not 
apparent  to  Light.  The  evidence  is  somewhat  conflicting 
as  to  whether  the  engine  came  to  a  stop  after  it  approached 
or  crossed  over  the  switch,  biit  Light  testifies  that  he  saw 
and  heard  nothing  of  its  approach  ;  that  his  back  was  turned 
partly  towards  the  engine,  and  he  was  giving  his  attention 
to  the  men  loading  the  poles.  Plaintiff  would  have  no  right 
to  recover  damages  for  the  negligence  of  Light,  if  he  was 
aware  of  a  danger  which  Light  did  not  apprehend,  and,  be- 
ing aware  of  it,  did  not  seek  to  save  himself  from  injury ; 
and  the  fact  that  Light  ordered  him  to  go  on  with  the  work 
would  not  justify  him  to  do  so,  in  the  face  of  danger*  which 
was  apparent  to  him.  This  was  covered  by  the  seventh  re- 
quest, which  should  have  been  given. 

The  other  requests,  as  framed  and  presented  to  the  court, 
were  properly  refused.     The  first  request  to  charge  presents 
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the  most  important  question  in  the  case.  It  assumes  that 
Light  is  a  fellow-servant  of  the  plaintiff,  and  therefore  no  re- 
covery could  be  had,  even  if  his  negligence  was  the  proxi- 

mate  cause   of  the   injury.      Under   the  circura- 
^^^^^^,     stances  of  this  case,  was  he  a  fellow-servant,  or  a 

representative  of  the  defendant  company,  standing 
in  the  position  of  a  superior  servant  or  agent,  for  whose  neg- 
ligence defendant  company  is  to  be  held  liable?  If  Light, 
in  this  position  as  a  superior  servant,  represented  the  defend- 
ant company,  and  the  plaintiff,  relying  upon  the  statement  of 
Light  that  He  had  lots  of  time,  went  to  work  again  under  the 
belief  that  Light  would  not  let  the  engine  back  against  the 
car  until  the  poles  had  been  leveled  off,  and  Light  knew  that 
the  engine  was  backing  up,  or  was  in  a  position  where  he 
would  have  known  itiihe  had  exercised  ordinary  care,  and  he 
gave  the  plaintiff  no  warning  of  its  approach,  and  that  plaintiff 
did  not  know  of  its  approach,  the  negligence  of  Light  in  permit- 
ting the  engine  to  back  up,  and  failure  to  give  such  warning, 
would  be  the  negligence  of  the  defendant  company,  for  whicn 
the  plaintiff  would  be  entitled  to  recover,  if  this,  and  not  the 
engineer's  or  fireman's  negligence  in  failing  to  ring  the  bell, 
was  the  proximate  cause  of  the  injury.  Under  such  circum- 
stances, the  servant's  dependent  and  inferior  position  is  to  be 
taken  into  consideration  ;  and,  if  the  peculiar  risk  commanded 
by  the  master  is  not  obvious,  the  servant  has  the  right  to  as- 
sume that  he  is  not  being  put  in  peril,  and  is  not  bound  io 
investigate  into  the  risk  before  obeying  his  orders.  He  is 
not  called  upon  to  set  up  his  own  judgment  against  his  supe- 
riors ;  and  he  may  rely  upon  their  advice,  and  still  more  up- 
on their  orders,  notwithstandingmany  misgivings  of  his  own. 
And  it  is  a  general  rule  that  if  the  master  directs  the  servant 
to  do  some  act  which  is  even  dangerous,  but  which  could  be 
made  safe  by  special  care  upon  the  part  of  the  master,  the 
servant  has  the  right  to  assume  that  such  special  care  will  be 
taken  ;  and,  failing  to  exercise  such  care,  tne  master  is  held 
liable.  The  jury  found  that  at  the  time  when  plain  tiff  turned 
and  saw  the  engine  coming,  and  tried  to  make  himself  safe, 
as  he  testifies,  the  danger  was  not  imminent ;  and,  from  the 
issues  submitted  to  them  under  the  charge  of  the  court,  they 
also  found  that  Light  not  only  told  the  plaintiff  there  was 
lots  of  time,  but  that  he  negligently  permitted  the  engine  to 
be  backed  against  the  car.  The  management  of  the  affairs 
of  a  railroad  company  is  vested  in  its  board  of  directors,  and 
such  powers  as  Doyle  or  Light  possessed  and  exercised  were 
such  only  as  were  delegated  by  the  directors  under  the  rules 
of  the  company.  So  far  as  the  corporate  directors  are  con- 
cerned, no  question  can  be  made  that  for  all  purposes  they 
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represent  the  corporation,  and  their  acts  as  a  board  are  the 
acts  of  the  principal ;  but,  in  the  management  of  the  affairs, 
certain  powers  are  and  must  be  delegated  to  agents  or  ser- 
vants who  are  clothed  with  certain  discretionary  powers.  If 
the  master  places  the  entire  charge  of  his  business,  or  a  dis- 
tinct branch  of  it,  wholly  in  the  hands  of  an  agent,  exercising 
no  discretion  and  no  oversight,  the  neglect  of  the  agent  of 
the  ordinary  care  in  the  exercise  of  the  business  of  the  mas- 
ter thus  intrusted  to  him  is  a  breach  of  duty  for  which  the 
master  is  held  liable. 

Just  what  relation  this  superior  servant  bears  to  other  ser- 
vants it  is  often  difficult  to  determine  in  a  given  case.  The 
solution  of  the  question  must  depend  largely  upon  the  power 
delegated  to  the  superior  servant,  the  exercise  01^  such 
power,  and  his  command  and  authority  over  those  act- 
ing under  him.  The  reciprocal  rights  and  duties  of  such 
servants,  and  the  liability  of  the  master,  are  nowhere  de- 
fined, except  by  adjudicated  decisions  of  the  courts ;  and 
in  some  of  the  states  the  duty  and  liability  of 
the  master  is  pushed  much  further  than  in  others  JJ^*>»«»«« «' 
by  these  adjudications.  In  this  state,  in  1861,  j^J'^^ 
in  the  case  of  Michigan  Cent.  R.  Co.  v.  Leahey, 
10  Mich.  199,  the  general  doctrine  was  laid  down  that  the 
master  is  not  liable  to  a  servant  for  the  neglect  of  his  fellow- 
servant  in  doing  or  omitting  to  do  their  portion  of  the  com- 
mon work.  This  rule  has  been  followed  and  approved  in 
numerous  cases,  which  have  been  so  often  cited  that  a  repe- 
tition is  unnecessary.  The  rule  grew  out  of  the  English 
doctrine  laid  down  in  Priestly  v.  Fowler,  3  Mees.  &  W.  i,  in 
1837,  and  which  has  since  been  adhered  to  in  England.  The 
Massachusetts  court,  in  Farwell  v.  Boston  &  W.  R.  Co.,  4 
Met.  (Mass.),  49,  (decided  in  1842,)  adopted  the  rule  of  the 
English  courts.  Other  states  followed  this  rule,  until  it  has 
become  the  general  doctrine  in  all  the  American  states.  The 
reason  of  this  rule,  as  held  by  the  Massachusetts  courts  in  the 
early  case  above  cited,  is  that,  "  where  several  persons  are 
employed  in  the  conduct  of  one  common  enterprise  or  under- 
taking, and  the  safety  of  each  depends  much  on  the  care  and 
skill  with  which  each  other  shall  perform  his  appropriate 
duty,  each  is  an  observer  of  the  conduct  of  the  otners,  can 
give  notice  of  any  misconduct,  incapacity,  or  neglect  of  duty, 
and  leave  the  service  if  the  common  employer  will  not  take 
such  precautions  and  employ  such  agents  as  the  safety  of  the 
whole  party  may  require.  By  these  means  the  safety  of  each 
will  be  much  more  effectually  secured  than  could  be  done  by  a 
resort  to  the  common  employer,  for  indemnity  in  case  of  loss 
by  the  negligence  of  each  other.     Regarding  it  in  this  light, 
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it  is  the  ordinary  case  of  one  sustaining  an  injury,  in  the 
course  of  his  own  employment,  in  which  he  must  bear  the 
loss  himself,  or  seek  his  remedy,  if  he  have  any,  against  the 
actual  wrone-doer." 

The  rule  thus  adopted  did  not,  however,  relieve  the  mas- 
ter from  a  duty  and  obligation  to  his  servants,  whether  the 
master  be  a  natural  person  or  a  corporation,  to 
OMifmu«B«r   furnish  safe  machinery  or  other  apparatus,  and  to 
?J!!itl*L!rl     observe  all  the  care  which  the  exigencies  of  the 

ffkraltli  ■all  ,  .  .        .  Q,  , 

•yyiUBfM.  situation  reasonably  required,  as  well  as  to  employ 
competent  servants.  It  is  the  duty  of  the  master, 
also,  to  make  such  regulations  or  provisions  for  the  safety  of 
employes  as  will  afford  them  reasonable  protection  against 
the  dangers  incident  to  the  performance  of  their  respective 
duties.  This  duty  extends  to  the  selection  of  competent  per- 
sons, to  whom  the  master  may  delegate  his  authority,  to  take 
charge  of  and  control  the  business  in  which  the  servants  are 
employed.  There  is  no  diversity  of  opinion  upon  these  prop- 
ositions. The  difficulties  arise  when  courts  are  called  upon 
to  determine  who  are  and  who  are  not  fellow-servants  in 
given  cases,  and  this  difficulty  is  made  apparent  when  we 
note  the  hundreds  of  cases  which  in  the  last  few  years  have 
found  their  way  to  the  courts  of  last  resort  in  the  different 
states  of  the  Union.  The  courts  are  not  in  harmony  upon 
this  question. 

In  Massachusetts,  it  is  said  that  this  rule  "  is  not  confined 
to  the  case  of  two  servants  working  in  company,  or  having 
opportunity  to  control  or  influence  the  conduct  of 
NefiigeBCAof  each  other,  but  extends  to  every  case  in  which  the 
MrriMitv  two,  deriving  their  authority  and  their  compensa- 
tion from  the  same  source,  are  engaged  in  the  same 
business,  though  in  different  departments  of  duty ;  and  it 
makes  no  difference  that  the  servant  whose  negligence  causes 
the  injury  is  a  submanager  or  foreman  of  higher  grade  or 
fi^reater  authority  than  the  plaintiff."  Holden  v.  Fitchburg 
K.  Co.,  129  Mass.  268,  2  Am.  &  Eng.  R.  Cas.  94,  7  Am.  &  Eng. 
Encyc.  Law,  835.  This  rule  is  substantially  followed  in 
Maine,  though  it  is  said  that  an  exception  to  {he  rule  exists 
if  the  master  has  delegated  to  the  foreman  or  superintendent 
the  care  and  management  of  the  entire  business,  or  a  distinct 
department  of  it ;  the  situation  being  such  that  the  superior 
servant  is  charged  with  the  performance  of  duties  towards 
the  inferior  servant  which  the  law  imposes  upon  the  master. 
The  rule  is  ably  discussed  by  Chief  Justice  Church  in  Flike 
V.  Boston  &  A.  R.  Co.,  53  N.  Y.  549,  where  he  says:  "The 
true  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for 
negligence  or  want  of  proper  care  in  respect  to  such  acts  and 
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duties  as  it  is  required  to  perform  and  discharge  as  master  or 
principal,  without  regard  to  the  rank  or  title  of  the  agent 
intrusted  with  their  performance.  As  to  such  acts,  the  agent 
occupies  the  place  of  the  corporation,  and  the  latter  should 
be  deemed  present,  and  consequently  liable  for  the  manner 
in  which  they  are  performed."  If  an  agent  whose  duty  it  is 
to  employ  servants  or  provide  materials  for  the  company 
acts  negligently  in  that  capacity,  his  fault  is  that  of  the  com- 
pany, because  it  occurred  m  the  performance  of  the  princi- 
?ars  duty,  although  only  an  agent  himself.  In  Malone  v. 
Iathaway,64N.  Y.  5,  Mr.  Justic  Allen  makes  the  distinction 
between  natural  and  artificial  persons,  and  lays  down  the 
rule  that  it  is  only  where  the  master  withdraws  from  the 
manag^ement  of  the  business,  intrusting  it  to  a  middleman  or 
superior  servant,  or  where,  as  in  the  case  of  a  corporation, 
the  business  is  of  such  a  nature  that  the  general  management 
and  control  thereof  is  necessarily  committed  to  agents,  that 
the  master  can  be  held  liable  to  a  subordinate  for  the  negli- 

5fent  acts  of  one  thus  placed  in  his  stead.  Under  this  rule,  a 
oreman  who  had  no  delegation  of  power  or  control,  but 
who  was  merely  charged  with  special  duties,  was  held  to  be 
a  fellow-servant.  7  Am.  &  Eng.  Encyc.  Law,  834  Mr. 
Wharton,  in  his  work  on  Negligence,  (§  229,)  says  this  doc- 
trine is  in  harmony  with  the  American  cases. 

As  before  stated,  it  is  difficult  to  lay  down  any  general 
rule  which  shall  determine  all  cases.  In  some  of  the  states, 
it  is  undoubtedly  true  that  the  master  is  held  to  a  much 
stricter  accountability  and  responsibility  for  the  acts  and 
omissions  of  those  who  are  classed  by  some  of  the  other 
courts  as  fellow-servants;  and  the  tendency  of  modern  adjud- 
ications is  more  and  more  to  relax  the  rule  that  those  who 
are  engaged  in  the  same  common  enterprise  or  business  are 
fellow-serv^ants,  especially  if  it  can  be  pointed  out  that  the 
one  in  fault  occupies  some  higher  grade  or  more  power  than 
the  party  injured.  Especially  is  this  the  case  where  parties 
are  servants  of  corporations.  If  parties  are  fellow-servants 
while  engaged  in  tne  business  of  a  natural  person,  the  same 
rule  and  reasoning,  under  like  circumstances,  ought  to  place 
them  in  the  same  category  while  engaged  in  the  business  of 
a  corporation ;  and  if  one  is  the  agent  or  superior  servant 
while  engaged  in  the  business  of  a  corporation,  and  through 
whose  negligent  conduct  another  engaged  in  the  same  com- 
mon enterprise  is  injured,  and  for  whose  injuries  the  cor- 
poration is  held  liable,  then,  under  like  circumstances,  if 
it  was  the  business  of  a  natural  person,  the  master  should  be 
so  held.  Some  general  rules  may,  however,  be  laid  down, 
which  in  many  instances  may  serve  as  a  guide  in  the  deter- 
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mination  of  the  question.  It  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the  offending  or  injured  servant, 
but  it  is  to  be  determined  by  the  character  of  the  act 
being  performed  by  the  offending  servant.  If  it  is  an  act 
that  the  law  imposes  the  duty  upon  the  part  of  the  master 
to  perform,  then  the  offending  employe  is  not  a  fellow-ser- 
vant, but  a  superior  or  agent,  for  whose  acts  the  master  is 
held  liable. 

Again,  if  the  master  has  delegated  to  a  servant  or  employe 
the  care  and  management  of  the  entire  business,  or  a  distinct 

department  of  it,  the  situation  being  such  that  the 
^1^'*'****'      superior  servant  is  charged  with  the  performance 

of  duties  towards  the  inferior  servant  which  the 
law  imposes  upon  the  master,  then  such  superior  servant 
stands  in  the  place  of  the  master,  and  the  rule  of  respondeat 
superior  applies.  Whether  or  not  the  servant  has  power  to 
employ  and  discharge  other  servants  is  also  important  in  de- 
termining whether  or  not  he  is  deemed  to  be  a  superior  servant, 
for  whose  acts  the  master  is  held  liable.  Chapman  v.  Erie  R. 
Co.,  55  N.  Y.  579;  Kansas  Pac.  R,  Co.  v,  Salmon,  11  Kan.  83. 
When  the  offending  servant,  having  general  power  and  au- 
thority to  employ  and  discharge  servants,  and  naving  author- 
ity to  direct  and  control  the  injured  servant,  orders  him  to 
do  an  act  not  within  the  scope  of  the  injured  servant's  em- 
ployment, whereby  he  is  exposed  to.  danger  not  contemplated 
in  his  contract  of  service,  and  he  is  injured  in  so  doing;  or 
where  the  master  has  charged  a  servant  or  employe  with  the 
sole  duty  of  providing  proper  materials  and  appliances  for 
carrying  on  tne  workm  which  he  is  personally  eng^aged,  and 
a  servant  is  injured  by  his  neglect  so  to  do,  the  master  is  held 
liable  to  the  injured  servant  while  acting  under  the  orders  of 
the  superior  servant.  Gilmore  v.  Northern  Pac.  R.  Co.,  1 8  Fed. 
Rep.  866,  15  Am.&  Eng.  R.  Cas.  304.  These  rules  are  in  line 
with  the  remarks  of  Mr.  Justice  CoOLEV  in  Quincy  Min,  Co. 
V.  Kitts,  42  Mich.  39,  though  the  learned  justice,  in  finally  de- 
ciding the*  case,  held  that  Wagner  did  not  stand,  in  respect 
to  the  company,  in  such  position.  It  was,  however,  remarked 
by  him  that,  when  a  servant  demands  from  his  master  com- 
pensation for  an  injury  received  in  his  service,  it  is  necessary 
that  he  trace  some  distinct  fault  to  the  master  himself.  The 
mere  fact  of  such  injury  is  no  evidence  of  such  fault ;  neither 
is  the  mere  fact  that  it  resulted  from  the  carelessness  of  some 
other  person  in  the  same  employment.  The  servant  assumes 
all  the  usual  risks  of  his  employment,  and  among  these  is  the 
risk  that  fellow-servants  will  sometimes  be  careless,  and  that 
injuries  will  result.  All  that  can  be  required  of  the  master 
in  that  regard  is  that  his  servants  shall  be  prudently  chosen^ 
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and  that  they  shall  not  be  retained  in  his  service  after  unfit- 
ness or  negligence  shall  be  discovered,  and  has  been  com- 
municated to  nim.  This  duty  of  due  care  in  the  employment 
and  retention  of  competent  servants  is  one  the  master  cannot 
relieve  himself  of  by  any  delegation ;  and,  if  it  becomes  nec- 
essary to  intrust  its  performance  to  a  general  manager,  fore- 
man, or  superintendent,  such  officer,  whatever  he  may  be 
called,  must  stand  in  the  place  of  his  principal,  and  the  latter 
must  assume  the  risk  of  his  negligence.  The  same  is  true  of 
the  general  supervision  of  his  busmess.  If  there  is  negligence 
in  this,  the  master  is  responsible  for  it,  whether  the  supervi- 
sion be  by  the  master  in  person,  or  by  some  manager,  super- 
intendent, or  foreman  to  whom  he  delegates  it.  In  other 
words,  while  the  servant  assumes  the  risk  of  the  negligence 
of  fellow-servants,  he  does  not  assume  the  risk  of  negligence 
in  the  master  himself,  or  in  any  one  to  whom  the  master  may 
see  fit  to  intrust  his  superintending  authority.  In  support  of 
this  doctrine  the  following  cases  are  cited  :  Albro  v.  Agawam 
Can.  Co.,  6  Cush.  (Mass.),  75  ;  McAndrews  v.  Burns,  39  N.  J. 
L  117;  Malone  v.  Hathaway,  64  N.  Y.  9;  Hard  v.  Vermont 
&C.  R.  Co.,  32  Vt.  473. 

In  Ryan  v,  Bagaley,  50  Mich.  179,  it  appeared  that  the  de- 
fendant resided  at  Pittsburg,  and  was  proprietor  of  the  Pal- 
mer Iron  Mines.  Decedent,  while  working  as  a  laborer  in 
the  mine,  was  killed.  The  defense  was  that  the  casualty  was 
owing  to  the  negligence  of  Whitesides,  who  was  a  fellow-ser- 
vant. It  appeared  that  Kirkpatrick  was  the  agent  of  defend- 
ant first  in  station.  He  knew  PoLhing  of  the  business,  and  ap- 
pointed Whitesides  as  mining  captain,  and  with  whom  the 
defendant,  on  his  visits  to  the  mme,  consulted.     Upon  the 

auestion  whether  Whitesides  was  the  fellow-servant  of  the 
eceased,  the  circuit  judge  charged  the  jury  :  **  Now,  what 
was  the  position  of  Captain  Whitesides?  He  was  a  mining 
captain.  I  think  it  appears  from  the  testimony  that  he  had 
the  entire  charge  and  control  of  the  underground  work,  and 
all  the  work  generally  of  the  mine,  and  that  he  employed 
and  discharged  men.  rJ^ow,  I  charge  you  that  Captain  White- 
sides,  if  he  had  this  power  delegated  to  him — to  manage  and 
control  the  mine — negligence  on  his  part,  would  be  the  neg- 
ligence of  the  owners  or  managers  of  the  mine."  This  court, 
in  considering  that  part  of  the  charge,  says  :  "  Under  this 
charge,  and  in  view  of  all  the  facts,  it  was  settled  by  the  jury 
that  Whitesides'  position  and  power  were  as  indicated  by  the 
judge.  We  are  consequently  to  consider  that  he  was  in- 
trusted with  the  management  of  the  mine,  without  direction 
or  interference.  He  was  not,  in  any  true  sense,  a  mere  fore- 
man or  department  leader  or  sub-chief,  in  a  given  sphere  of 
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the  mining  operations.  His  agency  covered  the  entire  mine, 
and  his  capacity  and  discretion  dominated.  The  defendant 
and  the  agent,  Kirkpatrick,  equally  regarded  him,  and  looked 
to  him,  as  the  one  person  to  contrive  and  execute ;  and  they 
were  guided  by  his  intelligence,  not  he  by  theirs.  In  respect 
to  le^al  accountability,  his  negligence  was  the  negligence  of 
the  defendant.  The  case  is  within  the  principle  stated  and 
recognized  in  Quincy  Min.  Co.  r.  Kitts,  42  Mich.  34. 

Many  cases  nave  been  presented  to  this  court  involving 
the  questions  as  to  who  were  and  who  were  not  fellow-ser- 
vants, but  in  no  instance  has  the  question  been  pre- 
B«adMMtor     sented  under  circumstances  exactly  like  the  present 
kLdTot  M-    ^^^^ »  ^^  ^^^^  ^^  must  determine  it  upon  its  own 
low-serruu.    peculiar  facts,  being  guided  by  the  rules  here  laid 
down.     Applying,  therefore,  the  foregoing  rules, 
so  far  as  the  same  can  be  made  applicable  to  this  case,  is  Light 
to  be  treated  as  a  superior  servant,  for  whose  negligence,  if 
any  is  shown,  the  defendant  company  can  be  held  liable? 
He  had  general  charge  of  the  entire  length  of  about  150  miles 
of  defendant's  road,  and  had  under  his  control  all  the  section 
^angs  along  that  line  ;  and  there  is  nothing  in  the  record  show- 
ing that  Doyle,  the  general  roadmaster,  in  any  way  interfered 
with  him  in  the  manner  in  which  the  work  of  that  division 
was  beine  conducted.     He  in  fact  controlled  that  entire  divi- 
sion absolutely,  so  far  as  employing  and  discharging  the  men 
was  concerned.     The  order  came  from  Doyle  to  remove  these 
poles,  because  they  were  to  be  taken  to  another  division  or 
branch  of  the  same  road.     Doyle  was  not  present  at  the  time 
of  the  injury,  and  the  fair  inference  is  that  whatever  power 
Doyle  would  have  had,  if  present,  Light  had  like  power,  and 
represented  the  defendant  company  as  fully  as  Doyle  would 
have  done.     He  did  no  manual  labor  himself,  but  had  the  full 
oversight,  care,  and  management  of  it.     It  is  apparent  that 
the  business  of  the  railroad  could  not  be  carried  forward  with- 
out this  division  of  labor  and   responsibility.     It  was  nec- 
essary that  these  heads  of  departments  and  divisions  should 
be  made,  and  power  delegated  to  each  head.     Under  such 
circumstances,  and  w*ell-settled  rules  of  law,  it  must  be  held 
that  Light  represented  the  company ;  and  for  his  negligence, 
while  in  the  line  of  the  duties  so  assigned  and  delegated  to 
him,  the  company  must  be  held  responsible.     It  is  evident  that 
the  plaintiff  and  the  other  section  hands  there  looked  upon 
Light  as  the  responsible  head,  from  whom  they  received  their 
orders,  and  whom  they  were  bound  to  obey,  or  else  thej 
would  receive  their  "  red  tickets,"  or  discharges  from  their 
employment.     Any  other  rule  than  this  would  enable  the 
master  to  escape  all  liability,  by  parceling  out  his  work  to 
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'  different  heads  of  departments  or  divisions,  and  retiring  from 
any  management  or  control  of  it ;  and  the  more  he  abandoned 
it  to  others — the  more  he  neglected  it — the  less  would  he  be 
liable.    When  the  master  appoints  a  middleman  with  such 

Eowers  as  were  delejgated  to  jLight  in  this  case,  or  where  the 
usiness  is  of  such  a  nature  that  it  is  necessarily  committed 
to  agents,  with  full  power  to  employ  and  discharge  those  act- 
ing under  them,  and  has  full  and  absolute  control  of  the  work, 
the  principal  is  liable.  The  master  is  in  a  position  to  select 
such  middlemen  and  agents  with  care,  and  m  regard  to  their 
fitness  for  the  place,  and  is  responsible  for  their  negligence. 
Laning  v.  New  York  Cent.  R,  Co.,  49  N,  Y.  521 ;  Malone  v. 
Hathaway,  64  N.  Y.  9.  For  the  errors  pointed  out,  the  judg- 
ment below  must  be  set  aside,  with  costs,  and  a  new  trial 
granted.     The  other  justices  concurred. 

Injuries  to  Employe — Failure  toEitricate  Oneself  from  Dangerous  Position* 
— ^The  failure  of  a  railroad  employe  to  extricate  himself  from  a  perilous 
situation  brought  about  by  the  negli^nce  of  a  co-employe,  when  he  could 
do  so  by  the  use  of  ordinary  care,  will  bar  his  right  to  recover.  Parker  v, 
Georgia  Pac.  R.  Co.,  Ga.  Sup.  Ct.,  Oct.  28,  1889. 

Same — ^Assuming  Dangerous  Position— Injuries  Caused  by  Recklessness  of 
Another. — The  fact  that  one  has  carelessly  put  himself  in  a  place  of  danger 
is  never  an  excuse  for  another  purposely  or  recklessly  injuring  him.  An 
act  may  be  legally  willful  without  a  direct  intent.  It  may  be  so  willful  if 
reckless.    Shumacher  v.  St.  Louis  &  S.  F.  R.  Co.,  39  Fed.  Rep.  174. 

Same — Unnecessarily  Going  into  Dangerous  Place. — A  workman  who  was 
one  of  the  gang  of  men  engaged  in  removing  stone  from  the  side  of  a  rail- 
road, was  told  to  go  upon  a  car  near  which  a  large  stone  was  hanging  sus- 
pended by  a  chain.  He  knew  that  the  men  using  the  chain  considered  it 
to  be  unsafe,  but  he  went  under  the  same  and  the  stone  fell  upon  and  in- 
jured him.  It  was  not  necessary  for  him  to  go  under  it  to  reach  the  car. 
Held,  that  he  was  guilty  of  contributory  negligence,  and  could  not  recover, 
Kinney  «/.  Corbin.Pa.  Sup.  Ct.,  Feb.  17,  1890. 

Negligence  of  Fellow-Servant— Loading  Rails  upon  Flat  Car. — Plaintiff 
was  in  the  employ  of  the  defendant  as  a  laborer  or  construction  hand  un- 
der a  construction  boss  or  foreman.  The  foreman  had  authority  to  direct 
the  plaintiff,  and  also,  in  his  discretion,  to  discharge  him  or  any  other  ser- 
vant working  under  his  direction  and  control.  Plaintiff,  with  other  sec- 
tion-men, went  upon  defendant's  construction  train  which  was  under  the 
control  and  direction  of  the  foreman,  to  a  place  between  two  stations  on  its 
railroad.  They  were  there  commanded  by  the  foreman  to  load  upon  a  fiat- 
car  about  40  steel  rails  which  were  lying  near  the  track.  The  plaintiff  and 
the  other  employes  proceeded  to  load  the  rails,  the  foreman  directing  the 
loading  of  the  car.  Each  rail  was  from  24  to  29  feet  long,  and  weighed 
from  400  to  600  pounds.  To  lift  one  of  them,  the  labors  of  about  10  men 
were  required.  In  loading  the  rails,  the  men  were  required  to  act  in  con- 
cert,— to  lay  hold  of  and  lift  the  rail  and  walk  with  4t  to  the  flat-car,  and 
there  halt,  dress,  and,  at  the  word  of  command  given  by  the  foreman,  lift 
the  rail  and  cast  it  with  one  motion  upon  the  flat-car.  By  reason  of  the 
length  and  great  weight  of  the  rails,  it  was  necessary  that  concert  of  ac- 
tion should  be  exercised  and  that  some  person  should  give  the  word  of 
command  in  each  of  the  several  stages  of  progress  in  loading  them,  and 
particularly  at  the  point  when  the  rail  was  to  be  thrown  upon  the  car 
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The  nearest  siding  or  switch  was  two  miles  distant.  When  all  but  three 
•or  four  rails  were  loaded  upon  the  fiat-car,  the  regular  freight  train  of  the 
defendant  appeared  rapidly  approaching.  The  foreman  thereupon  with 
violent  oaths  and  imprecations  urged  plaintiff  and  the  other  men  to  make 
haste  and  complete  the  loading  of  the  rails,  so  that  he  might  move  the 
construction  train  to  the  side  track  and  out  of  the  way  of  the  freight  train. 
By  reason  of  the  great  haste  so  caused  and  the  confusion  resulting  there- 
from, plaintiff,  who  had  been  before  and  then  was  working  and  lifting  at 
the  end  of  the  rail  seized  by  the  gang  to  which  he  belonged,  was  crowded 
off  from  that  rail.  The  foreman  thereupon  commanded  plaintiff  with  oaths 
and  violent  language  to  lay  hold  of  the  other  rail,  and  not  to  stand  idle. 
Plaintiff  in  obedience  thereto,  seized  upon  the  rail  being  lifted  by  the  other 
^ang  and  lifted  to  the  flat-car.  While  plaintiff  and  the  other  men  so  hold- 
mg  the  rail  were  waiting  the  word  of  command  to  lift  it,  the  foreman  with 
further  oaths,  imprecations,  etc.,  ordered  the  party  to  get  the  rail  on  any 
way  they  could,  not  giving  to  them  any  word  of  command.  Thereupon 
the  party,  hurried  and  agitated  by  the  foreman's  conduct,  lifted  it  without 
concert,  some  at  one  moment  and  some  at  another,  and  threw  the  rail  at 
one  end  with  force  and  at  the  other  end  with  less  force,  so  that  it  fell  back 
upon  plaintiff  and  injured  him.  Held^  that  plaintiff's  injury  was  not 
caused  by  any  negligence  on  the  part  of  the  foreman,  but  that  the  acci- 
dent was  caused  by  his  own  negligence,  or  that  of  his  felloW'Servants,  and 
he  could  not  recover.  Coyne  v.  Union  Pac.  R,  Co.,  U.  S.  Sup.  Cl,  March 
3,  1890. 


Adams  et  al. 
Iron  Cliffs  Co. 

{Michigan  Supreme  Court ^  December  28,  1889.) 

Negligently  Causing  Death — Presumption  in  Absence  of  Eye'WrtnesseSi— 

In  an  action  for  damages  for  negligently  causing  death,  while  the  plaintiff 
must  show  that  his  intestate  was  without  fault,  yet  where  there  was  no  eye- 
witness of  the  accident  the  presumption,  in  the  absence  of  any  evidence 
to  the  contrary,  obtains  that  the  deceased  exercised  due  care  and  caution 
in  attempting  to  cross  a  railroad  track,  and  such  presumption  is  suffi- 
cient to  permit  the  plaintiff  to  recover  upon  showing  negligence  in  the  de- 
fendant. 

Same — Contributory  Negligence — Province  of  Jury. — A  highway  crossing 
was  obstructed  by  standing  cars.  Along  the  side  of  the  track  was  a  bank 
of  snow  about  two  feet  high,  and  between  this  bank  of  snow  and  the  cars 
there  was  not  room  enough  for  a  man  to  walk.  There  was  evidence  tend- 
ing to  show  that  deceased  finding  the  crossing  obstructed,  had  undertaken 
to  go  around  the  car,  probablv  supporting  himself  by  placing  his  hands 
upon  the  side  of  the  car  while  he  walked  on  the  bank  of  snow  alongside, 
and  that  the  sudden  starting  of  the  cars  had  thrown  him  down  and  under  the 
wheels.  Held,  that  the  question  whether  it  was  contributory  n^ligence 
on  his  part  to  walk  along  the  said  cars  upon  the  bank  or  ridge  of  snow  for 
the  purpose  of  crossing  the  track,  was  for  the  jury. 

Same — Crossing — Dedication  of  Roadi — There  was  testimony  that  a  road 
had  existed  for  over  twenty  years,  and  that  there  was  no  other  means  d 
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communication  between  two  villages.  The  mail  between  the  two  places 
had  been  carried  over  the  road  for  fourteen  years.  When  the  defendant, 
an  iron  company,  constructed  its  furnaces  and  laid  down  a  railroad  track, 
it  made  a  crossmg,  not  in  the  immediate  line  of  the  road,  but  in  the  neigh- 
borhood. It  was  shown  that  it  was  customary  in  the  neighborhood  for 
the  public  to  use  private  roads  of  mining  locations  without  asking  the  con- 
sent of  the  owners.  It  was  not  shown  that  the  public  authorities  had  ever 
<ione  work  upon  the  road  within  the  limits  of  the  defendant's  premises, 
but  the  testimony  showed  that  work  had  been  done  up  to  the  line  of  de- 
fendant's premises.  When  defendant  laid  down  the  railroad  track,  it  made 
a  substantial  crossing  for  the  road,  planking  it  between  the  rails.  Held^ 
that  the  evidence  was  sufficient  to  require  the  submission  to  the  jury  of 
the  question  whether  the  defendants  had  dedicated  the  road  to  the  public, 
and  whether  it  had  become  a  public  road  by  user. 

Same — License  to  Use  Crossing — Duty  of  Defendant. — Held,  also,  that  in 
any  event,  as  long  as  the  defendant  permitted  the  public  to  use  the  cross- 
ing without  any  dissent,  it  was  estopped  from  denying  that  as  far  as  such 
crossmg  was  concerned,  it  bore  the  same  relation  and  duty  to  travelers  as 
if  it  were  in  fact  a  public  highway,  and  it  was  bound  to  use  due  care  and 
diligence  in  running  its  trains  over  the  crossing  to  prevent  injury  to  pas- 
sengers lawfully  on  the  road. 

Master  and  Servant — When  Relation  Exists — Employe  Leaving  Premises. — 
The  superintendent  of  an  iron  furnace  who  has  started  to  leave  the  prem- 
ises upon  private  business  of  his  own  as  he  was  in  the  habit  of  doing  daily, 
whose  duties  are  multifarious,  and  who  may  be  called  upon  at  any  time 
while  upon  the  premises  to  render  services  to  his  employer,  does  not  cease 
to  occupy  the  relation  of  a  servant  until  he  has  actually  left  the  premises. 

Fellow-Servants — Founder  and  Engineer  of  Train  Used  on  Premises. — A 
founder  employed  to  superintend  the  furnace  of  an  iron  company  and  hav- 
ing charge  of  the  inside  work  of  the  furnace  is,  although  he  has  nothing* 
to  do  with  the  other  departments,  the  fellow-servant  01  the  engineer  of  a 
train  engaged  in  hauling  ore  and  coal  for  use  in  the  furnace. 

Master  and  Servant — Assumption  of  Risk — Superintendent  of  Furnace. — 
The  superintendent  of  a  furnace  assumes  the  risk  of  injury  at  a  highway 
'  crossing  within  the  premises  through  the  operation  of  cars  upon  a  railroad 
in  connection  with  the  business. 

Error  to  Circuit  Court,  Marquette  County. 

Action  to  recover  damages  for  negligently  killing  plaint- 
iff's intestate.  The  jury,  by  direction  oT  the  court,  returned 
a  verdict  for  the  defendant,  and  judgment  was  entered  there- 
on.   The  plaintiffs  appealed. 

Hay  den  &  Young  ior  appellants. 

W,  P,  Healy,  {Arch.  B.  Eldredge,  of  counsel,)  for  appellee. 

Morse,  J. — This  action  is  brought  for  the  death  of  James 
A.  Root,  on  March  8,  1886,  by  the  alleged  negligence  of  de- 
fendant.   The  court  directed  a  verdict  for  the  ae- 
fendant  upon  several  grounds :    First.  The  decla-  !*»*'»«**•■*• 
ration  alleged  that  the  accident  occurred  on  a  pub-  JJc^r^dl^ 
lie  highway,  and  that  the  deceased  was  therefore  feadaBt. 
entitled  to  all  the  rights  and  privileges  of  a  trav- 
eler on  a  public  highway.     The  court  found  that  there  was 
no  testimony  tending  to  show  that  the  road  in  question  was 
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a  public  highway  of  sufficient  force  to  be  submitted  to  the 
jury,  and  held  that  this  was  the  private  road  of  the  defend- 
ant,  and  that  the  public  had  acquired  no  rights  in  it  by  user 
or  otherwise.  Second.  The  court  found  that  the  plaintiff's 
intestate  must  have  been  guilty  of  contributory  negligence. 
Third.  That  none  of  the  allegations  in  the  declaration  of 

f)laintifTs  as  to  defendant's  negligence  had  any  foundation  in 
act,  except  the  averment  that  the  engineer  was  negligent  in 
starting  his  train  without  warning,  and  that  as  to  this  negli- 
gence of  the  engineer,  such  engineer  was  a  fellow-servant  of 
the  deceased,  and  there  being  nothing  in  the  case  to  show 
that  defendant  did  not  use  due  diligence  in  the  employment 
of  competent  men,  and  no  evidence  that  the  engineer  or 
brakeman  was  not  competent,  the  plaintiffs  could  not  recover 
for  any  negligence  on  the  part  of  said  engineer. 

In  order  to  fully  understand  the  bearing  and  correctness 

of  these  rulings  it  will  be  necessary  to  state  some  of  the  sur- 

roundingfs  and  circumstances  of  the  accident  or 

killing  ol  Mr.  Root,  as  shown  upon  the  trial  by  the 

Elaintiffs.  The  defendant  corporation  owns  and  operates  a 
last  furnace  at  Negaunee,  on  the  line  of  the  Chicago  & 
Northwestern  Railway.  This  furnace  manufactures  char- 
coal and  pig-iron.  This  requires  room  for  cord-wood,  char- 
coal, flax,  and  iron  ore,  as  well  as  a  yard  in  which  to  store  the 
•pig-iron.  The  furnace  consists  of  two  stacks,  and  a  tract  of 
land  called  the  "  furnace  bank  "  is  occupied  in  carrying  on 
the  business.  This  location  is  unfenced.  From  the  main 
line  of  the  Northwestern  Railway,  there  ran  up  to  the  fur- 
nace, at  quite  a  steep  grade,  two  parallel  tracks,  and  these 
two  tracks  connected  with  other  tracks  that  ran  directly  into 
the  furnace.  These  tracks  were  built  by  the  defendant,  but 
belonged  to  the  railroad  company,  and  were  used  by  both  the 
defendant  and  said  company  as  occasion  required,  but  prin- 
cipally by  the  defendant.  Across  these  two  parallel  tracks, 
called  **  furnace  tracks,"  there  ran  three  different  roads  or 
wagon  tracks,  all  of  which  connected  with  a  single  road  or 
highway  leading  from  the  city  of  Negaunee  to  Palmer,  a  vil- 
lage built  up  in  consequence  of  the  Palmer  mine  and  other 
mines  near  it.  The  lower  road  across  the  furnace  track,  and 
the  one  nearest  the  Northwestern  Railway,  was  the  road 
principally  used  in  going  from  Nagaunee  to  Palmer,  or  "  Cas- 
cade," as  that  village  was  sometimes  called,  and  was  known 
as  the  "  Cascade  Road,"  and  was  the  road  used  as  a  mail 
route  between  the  two  places.  Upon  the  morning  of  the  day 
of  Mr.  Root's  death,  and  about  10  o'clock  defendant's  en- 

fineer,  John  Beck,  with  one  brakeman,  John  Wannamaki, 
ad  started  from  the  furnace  bank  with  an  engine,  backing 
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from  five  to  seven  empty  box-cars  slowly  down  the  grade 
towards  the  main  line  of  the  Northwestern  Railway.     As 
these  cars  reached  the  crossing,  the  brakeman,  who  was  on 
top  of  them,  saw  some  cars  loaded  with  pig-iron,  which  were 
standing  on  the  other  furnace  track,  get  away  from  the  con- 
trol of  the  persons  in  charge  of  them,  and  start  down  the 
grade.     He  immediately  set  two  brakes  on  what  he  called 
the  front  car,  the  one  furthest  from  the  engine,  of  his  train,  • 
and  ran  down  to  help  stop  the  cars  on  the  other  track.     The 
cars  on  the  first  track  were  stopped  over  the  crossing  near- 
est the  railway,  and  called  by  the  plaintiffs  the  "  Cascade 
Road."     He  testifies  that  half  of  the  forward  car  was  over 
the  crossing.     The  next  crossing  was  also  blocked  by  cars, 
but  the  upper  crossing  was  open.     This  was  seldom  used, 
however.     The  testimony  is  not  very  definite  as  to  how  long 
these  cars  remained  upon  the  crossing,  the  time  being  some- 
where between  5  and  15  minutes.     It  is  not  shown  how  Mr. 
Root  got  under  the  cars,  as  no  one  was  present  when  it  hap- 
pened.    The  last  seen  of  him  was  a  few  minutes  before,  when 
tie  was  going  along  the  lower  road  or  highway  towards  the 
city  of  Negaunee.     When   the  brakeman  stopped  his  cars, 
and  before  going  to  the  help  of  the  others,  he  ran  back,  and 
told  Beck,  the  engineer,  to  stop  there  until  he  got  back.    He 
then  ran  down  to  the  runaway  cars.     He  jumped  on  top  of 
them,  and  set  the  brakes  and  stopped  them.    After  they  were 
stopped,  he  started  to  go  back  to  his  own  cars.     He  did  not 
signal  the  engineer  to  start.     While  going  back  he  heard  a 
yell,  and  saw  the  section-boss,  Calloghan,  running  towards 
the  brakeman's  cars,  which  were  moving  down  the  grade. 
There  was  no  bell  on  the  engine  of  this  train,  but  it  was  pro- 
dded with  a  whistle,  which  plaintiffs  claim  was  not  blown 
before  the  starting.     Mr.  Root  was  found  caught  by  his  right 
hip  under  the  brake  beams  of  the  rear  wheels  ol  the  fore- 
most car  as  they  were  backing.     He  was  lying  on  his  back, 
with  his  face  turned  upward,  and  his  head  and  body  were 
outside  of  the  track.     He  was  dragged  in  this  w^ay  down  the 
track,  until  his  body  struck  the  guard-rail  of  the  frog.     The 
train  was  then  stopped,  and  Mr.  Root  taken  out.     He  died 
almost  instantly  after  being  released.     How  deceased  was 
caught,  and  when,  cannot  be  definitely  ascertained,  as  when 
first  seen  the  cars  were  moving,  with  his  body  caught  and 
held  under  the  cars,  as  above  stated.     There  were  some  blood 
spots  on  the  snow  alongside  the  rail,  beginning  at  a  place 
a  dozen  feet  or  so  from  the  traveled  part  of  the  road,  over 
the  crossing ;  and  the  marks  of  his  body  dragging  from  this 
point  were  seen  down  to  the  frog,  about  300  leet  from  the 
crossing.     Along  the  south  side  of  this  furnace  track,  and  on 
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the  side  where  Mr.  Root  evidently  attempted  to  cross,  was 
a  bank  of  snow  about  two  feet  hign,  and  between  this  bank 
of  snow  and  the  cars  there  was  not  room  enough  for  a  man 
to  walk.  It  was  the  theory  of  the  plaintiffs  upon  the  trial 
that  Root,  seeing  the  train  remain  so  long,  had  undertaken 
to  go  around  the  car,  probably  supporting  himself  by  olac- 
ing  his  hands  upon  the  side  of  the  car  while  he  walked  on 
the  bank  of  snow  alongside,  and  the  sudden  starting  of  the 
cars  had  thrown  him  down  and  under  the  wheels. 

The  court  charged  the  jury  as  follows :   "  Now,  what  evi- 
dence have  you  as  to  the  manner  of  killing  ?  We  find  the  cars 
across  the  crossing.     We  find  Sir.  Root  either  un- 

Mirt!*  *'  ^^'*  ^^  ^^^^  ^^^  wheels  of  the  first  or  the  second 
car.  The  height  of  the  cars  above  the  track  was 
somewhere  from  two  to  two  and  a  half  feet.  The  track  was 
of  the  usual  width,  we  assume — in  the  neighborhood  of  four 
or  five  feet  wide.  The  deceased  would  have  to  go  some 
way  down  the  track  in  order  to  get  across.  Now  it  is  clear 
that  there  are  three  ways  in  which  the  deceased  might  have 
got  under  those  cars.  He  might  have  attempted  to  have 
gone  under  there,  under  the  assumption  that  the  cars  would 
stand  there  until  he  had  time ;  he  might  have  undertaken  to 
have  gone  around,  and  the  cars  started,  and  he  was  thrown 
down  and  thrown  under  ;  or  he  might  have  reached  the  end 
of  the  car,  and  been  knocked  down  and  run  over  when  he 
reached  the  end.  In  either  case,  gentlemen,  what  was  his 
duty  ?  The  plaintiffs  claim  that  they  would  go  to  you,  as  I 
understand  it,  upon  the  theory  that  the  deceased  fiad  gone 
around  the  car.  Assume  that  to  be  the  case,  then  you  have 
heard  the  testimony  in  regard  to  the  speed  with  which  this 
train  went  down.  I  take  it  that  in  that  case, — that  train  and 
engine  attached  standing  upon  the  track,^— it  is  notice  to 
every  one  that  that  train  may  start  at  any  time.  It  is  in  law, 
in  my  judgment,  clearly  contributory  negligence  for  persons 
to  go  along  by  the  side  of  that  car,  where,  if  it  moves,  they 
are  in  danger  of  being  thrown  under,  or  to  go  around  the 
end  of  the  car,  and  be  so  near  that  when  the  train  started,  as 
it  did  here,  they  may  be  knocked  down  and  caught  under 
the  cars.  I  take  it  gentlemen,  it  is  the  law,  a  man  may  not 
go  so  near  a  train  01  cars  as  that,  going  around,  under  cir- 
cumstances of  this  case,  and  still  have  a  jury  say  that  they 
will  infer  that  he  was  in  the  exercise  of  due  care  and  cau- 
tion. It  seems  to  me  clear  that  it  cannot  be  the  law.  If  he 
attempted  to  get  underneath  the  cars,  and  eo  across,  then  that 
was  clearly  contributory  negligence.  Sol  must  charge  you, 
gentlemen,  that  the  plamtiffs  in  this  case  have  failed  to  snow 
you  evidence  from  which  you  would  have  the  right  to  infer 
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that  the  deceased  was  in  the  exercise  of  proper  care  and 
caution." 

It  would  not  do  to  leave  juries  to  guess;  there  must  be 
evidence  from  which  they  may  find  the  substantial  facts  to 
entitle  a  party  to  recover.  This  brings  up  squarely 
the  question  of  contributory  negligence  in  a  case  Jf^JJ^^^of 
where  there  is  no  eye-witness  of  the  accident.  In  eje-wUBeM. 
such  a  case,  while  the  rule  is  not  relaxed  that  the 
plaintiff  must  show  that  his  intestate  was  without  fault,  yet 
the  presumption  in  the  absence  of  any  evidence  to  the  con- 
trary, obtains  that  the  deceased  used  ordinary  care  and  cau- 
tion in  attempting  the  crossing,  and  such  presumption  is  suf- 
ficient under  the  rule  to  permit  the  plaintiff  to  recover  upon 
showing  neghVence  in  the  defendant.  McWilliams  v,  De- 
troit Cent.  Mills  Co.,  31  Mich.  274;  Mynning  v.  Detroit,  L. 
&  N.  R.  Co.,  59  Mich.  257,  23  Am.  &  Eng.  R.  Cas,  317;  64 
Mich.  102,  28  Am.  &  Eng.  R.  Cas.  665,  and  67  Mich.  680 ; 
Kwiotkowski  z'.  Grand  Trunk  R.  Co.,  70  Mich.  549  :  Chicago, 
R.  I.  &  P.  R.  Co.  V,  Clark,  108  111.  113,  15  Am.  &  Eng.  R.  Cas. 
261 ;  Teipel  v.  Hilsendegen,  44  Mich.  462.  The  court  was  of 
the  opinion  that  the  deceased  might  or  must  have  been  caught 
in  one  of  three  ways,  and  that  it  would  not  do  for  the  jury  to 
guess  as  to  the  facts  of  the  case.  But  one  of  these  three  ways 
by  which  the  plaintiff's  intestate  might  have  got  under  the 
cars,  to-wit,  undertaking  to  go  around  the  cars  by  walking  on 
this  bank  of  snow,  and  slipping  therefrom  under  the  cars,  was, 
in  the  theory  of  the  plaintiffs,  the  manner  in  which  he  did  slip 
or  fall  under  them,  and  the  plaintiffs  had  the  right,  under  the 
testimony,  to  go  to  the  jury  upon  this  theory,  provided  such 
an  attempt  to  go  around  the  cars  was  not  contributory  neg- 
ligence on  the  part  of  the  deceased.  If  there  was,  under  the 
facts  shown,  a  chance  for  different  conclusions  to  be  drawn 
by  ordinarily  candid  and  intelligent  men,  it  was  a  question  to 
be  determined  by  the  jury  and  not  by  the  court.  Alexander 
V.  Big  Rapids,  70  Mich.  224;  Crosby  V.  Detroit,  G.  H.  &  M. 
R.  ,Co.,  58  Mich.  463,  23  Am.  &  Eng.  R.  Cas.  iqi  :  Teipel  t/. 
Hilsendegen,  44  Mich.  462 ;  Luke  v.  Wheat  Min.  Co..  39  N. 
W.  Rep.  11-13.  And  it  seems  plain  from  the  testimony  of 
plaintiffs*  witnesses,  which  alone  must  be  relied  upon  for  the 
solution  of  this  question,  as  the  whole  case  was  taken  from 
the  jury,  that  this  was  the  way  the  accident  happened.  The 
deceased  could  not  have  been  at  the  end  of  the  car,  and  there 
.  knocked  down  and  run  over,  as  it  was  clear  from  all  the  tes- 
timony that  no  wheel  had  passed  over  him,  as  he  was  found 
caught  under  the  brake-beams  of  one  of  the  rear  wheels. 
Nor  is  it  at  all  probable  that  he  was  attempting  to  crawl  un- 
der the  cars.    The  position  in  which  he  was  found  would  in- 
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dicate  to  most  minds  that  he  had  slipped  and  fell  upon  his 
back  under  the  cars,  and  got  caught  in  that  position,  and  in 
the  position  in  which  he  was  first  discovered,  and  remained 
until  he  was  pulled  out.  Was  it  contributory  negligence 
in  the  deceased,  attempting  to  walk  along  the  side  of  the 
cars  upon  the  ridge  or  oank  of  snow  ?  I  think  the  question 
was  one  eminently  proper  to  be  submitted  to  a  jury,  and  one 
which  a  court  has  no  right  to  decide. 

It  appears  from  the  testimony  that  Mr.  Root  was  a  man 
between  the  age  of  59  and  60  years,  and  well  acquainted 
coDtribBtoiT  ^^^  ^^  location  and  its  surroundings,  and  with 
BCfiigeBMof  the  business  of  the  defendant,  and  its  method  of 
deceiMd-  couducting  such  business.  He  was  founder  in  the 
ProTiBceof  blast  fumacc,  and  a  skilled  man  in  the  business. 
^■^'  He  knew  that  the  train  of  cars  before  him  was 

managed  by  a  brakeman  and  engineer,  without  the  aid  of 
any  other  persons.  The  cars  were  on  a  steep  down  grade, 
upon  which  they  would  not  ordinarily,  and  could  not  with 
safety,  be  backed  downward  without  the  presence  and  work 
of  the  brakeman.  Mr.  Root  had  started  to  go  down  town 
with  the  evident  intention  of  attending  to  some  private  busi- 
ness of  his  own.  When  last  seen  by  Fuller  there  were  at 
that  time  no  cars  upon  this  crossing  of  the  main  road,  lead- 
ing to  the  city  of  Negaunee.  It  is  quite  probable  that  Root 
saw  these  cars  stopped  upon  the  track  before  he  reached  it, 
and  the  brakeman  leave  them  to  ^o  after  the  runaway  cars. 
If  such  was  the  case,  was  it  negligence  for  Root,  as  a  pru- 
dent man,  to  undertake  to  walk  around  them,  a  distance  of 
about  a  half  a  car  or  more,  upon  this  snow-bank  ?  Would  an 
ordinarily  prudent  man  have  done  so  ?  I  have  my  own  opin- 
ion, which  it  is  not  necessary  here  to  express,  but  I  am  satis- 
fied from  what  has  already  transpired  in  the  case  that  ordi- 
narily intelligent,  careful,  unbiased  men  might  differ  in  their 
answers  to  this  question,  and  therefore  it  snould  have  been 
submitted  to  the  jury.  It  is  claimed  that  between  200  and 
300  feet  away  there  was  a  clear  crossing  which  Root  should 
have  taken,  but  the  query  again  arises,  what  would  an  ordi- 
narily prudent  man  have  done  under  the  circumstances,  know- 
ing that  the  cars  were  set  with  brakes  and  stopped,  and  the 
brakeman  gone  to  look  after  the  other  cars — would  he  have 
tried  to  go  a  few  feet  around  the  cars,  or  would  he  have  gone 
200  or  more  feet  out  of  his  way  and  back  again  to  find  a  clear 
crossing?  This  was  for  a  jury  to  determine.  Unless  the 
mere  act  of  walking  upon  this  snow-bank  was  negligence, 
because  he  was  liable  to  slip  thereon,  if  not  careful,  I  do  not 
think  it  could  be  considerea  negligence  in  Root's  attempting 
to  pass  around  the  car  that  blocked  the  crossing.    If  there 
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had  been  no  snow-bank  there,  but  level  ground,  no  one  would 
claim  that  the  attempt  to  walk  around  the  car  was  in  itself 
negligence ;  and  whether  or  not  the  walking  on  top  of  this 
bank  of  snow  was  negligence  was,  under  the  testimony  of  the 
condition  of  such  snow-bank,  a  question  for  the  jury.  It  can- 
not be  considered  that  he  was  bound  to  know,  as  claimed  by 
defendant's  counsel,  that  this  train,  without  any  brakeman 
upon  it,  and  without  any  warning,  was  liable  to  move  at  any 
moment.  How  often  in  cities,  where  a  number  of  tracks 
cross  the  street,  do  men  and  women  pass  around  the  end  of 
stationary  trains,  when  perhaps  if  they  should  happen  to 
trip,  and  fall  across  the  track,  and  the  train  start  sucidenly, 
without  previous  warning,  they  might  be  caught  under  it. 
In  such  a  case,  if  the  railroad  employes  were  ne^igent,  would 
it  be  said,  as  a  matter  of  law,  that  the  contributory  negli- 
gence of  the  person  injured  must  preclude  recovery  ?  I 
think  not,  and  that  the  facts  and  circumstances  would  prop- 
erly be  submitted  to  a  jury  for  them  to  determine  whether 
or  not  there  was  negligence  in  such  an  attempted  crossing. 

The  next  subject  of  inquiry  is  the  negligence  of  the  defend- 
ant, and  in  this  connection  it  will  be  proper  to  notice  the  tes- 
timony on  the  part  of  the  plaintiffs  as  to  this  road,  the  cross- 
ing of  which  was  blocked  by  this  car.  The  circuit  judge  was 
satisfied  that  there  was  no  evidence  to  go  to  the  jury  to  show 
it  to  be  any  other  than  a  private  road  of  defendant's  upon 
which  it  owed  no  duty  to  the  public  or  to  travel- 
ers. The  declaration  of  plaintiffs  avers  it  to  be  a  JJ^i™*"**' 
"  public  traveled  highway ;"  that  Root  was  law- 
fully traveling  upon  such  highway,  and  attempted,  as  he  had 
a  right  to  do,  to  cross  the  furnace  track  at  the  highway  cross- 
ing ;  "  that  while  he  was  so  attempting  to  pass  along  said 
highway,  across  said  track  at  said  crossing,  without  fault  on 
his  part,  said  cars  and  locomotive,  without  ringing  of  a  bell 
or  any  other  warning  from  said  locomotive  whatever,  and  in 
the  absence  therefrom  of  brakemen,  and  while  apparently 
abandoned,  and  without  any  warning  from  any  brakeman 
thereon,  and  in  the  absence  of  any  flagman  or  watchman  at 
said  crossing,  as  aforesaid,  and  without  any  warning  of  any 
kind  whatever  to- plaintiff's  intestate,  suddenly  started  with 
said  cars  backwards  across  said  crossing,  the  engine  being  at 
the  rear  of  the  train  as  it  moved,  and  thereupon,  by  means  of 
the  neglect  and  misconduct  of  the  defendant,  as  aforesaid, 
and  without  his  fault,  said  James  A.  Root  was  thrown  down 
and  under  said  cars,  run  over,  and  pushed  and  dragged  along, 
under  said  moving  cars,  a  long  distance,  to  wit,  ten  rods,  and 
thereby  so  badly  injured  that  he  died  within,  to  wit,  two 
hours  thereafter."     There  was  testimony  on  behalf  of  plaint- 
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ififs  that  this  road  had  existed  since  1863 ;  that  there  is  no 
other  means  of  going,  and  no  other  roads,  between  Palmer 
and  Negaunee.    A  creek  called  "  Partridge  Creek "  is  the 
south  boundary  line  of  the  defendant's  property.    The  high- 
way crosses  a  bridge  over  this  creeK,  which  bridge  was 
repaired  at  dififerent  times  by  the  city  of  Negaunee.    The  vik 
lage  of  Palmer  in  1886  haa  800  inhabitants.     The  mail  be- 
tween the  two  places  has  been  carried  over  this  road  since 
1872.     The  road  did  not  run  exactly  where  it  does  now, 
across  the  defendant's  premises,  until  1881.     In  that  year 
these  furnace  tracks  were  laid  down,  and  the  company  made 
two  crossings — the  one  where  Root  was  killed,  and  one  above. 
Since  that  time  the  travel  has  gone  over  the  road  where  the 
accident  took  place,  except  in  cases  of  heavy  loads,  when 
they  use  the  next  crossing  above.     One  witness,  Mr.  Kirk- 
patrick,  testified  that  there  was  another  little  narrow  road 
running  from  Negaunee  to  Palmer,  but  it  was  a  roundabout 
way,  and  used  only  for  women  to  drive  to  the  city  who  were 
in  fear  of  the  locomotive  scaring  horses  on  the  road  across 
the  furnace  premises.      It  was  shown  by  this  witness,  on 
cross-examination  by  Mr.  Healey,  of  counsel  for  defendant, 
that  it  was  customary  in  the  Upper  Peninsula  for  the  public 
to  use  the  private  roads  of  minmg  locations  without  asking 
the  consent  of  the  owners.     It  was  not  shown  that  the  public 
authorities  of  Negaunee  had  ever  done  any  work  upon  this 
road  within  the  limits  of  defendant's  location,  but  testimony 
was  offered  and  introduced  tending  to  show  work  upon  the 
road  by  the  city  authorities  up  to  the  line  of  such  location, 
but  this  was  afterwards  excluded  by  the  court.     I  think  it 
was  competent  to  show  that  this  road  across  the  company's 

Premises  was  a  connecting  link  between  a  public  roaa  from 
aimer  to  Negaunee,  and  that  the  testimony  offered  was 
E roper  for  that  purpose.  No  road  was  ever  legally  laid  out 
etween  Palmer  and  Negaunee,  but  the  plaintiffs  claimed  it 
was  a  road  by  user.  This  road  was  used  by  the  public  before 
these  furnace  tracks  were  constructed,  and  when  they  were 
laid  down  the  defendant  made  a  substantial  crossing  for  this 
road,  planking  it  between  the  rails  of  its  track.  The  furnace 
bank  was  there  in  1863,  when  this  road  was  first  used  from 
Palmer  to  Negaunee,  and  such  road  passed  over  defendant's 
premises  until  1881.  When  these  tracks  were  laid  in  that 
year,  the  defendant,  for  its  own  convenience,  in  making  the 
crossing  changed  the  line  ot  the  road  somewhat,  but  this 
does  not  change  the  situation. 

There  was  competent  testimony  offered  to  show  that  the 
public  had  accepted  the  dedication  of  this  highway  by  work- 
ing upon  it  between  Palmer  and  Negaunee  up  to  the  line  of 
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defendant's  property  on  each  side,  and  had  repaired  and 
maintained  a  bridge,  half  of  which  stood  on  defendant's  prem- 
ises. There  is  no  doubt  but  it  was  a  public  road  by  user  of 
more  than  20  years,  except  upon  the  defendant's  premises, 
and  that  the  road  upon  its  own  property  was  used  for  the  same 
length  of  time  as  a  connecting  link  between  the  two  ends  of 
this  road  by  its  full  consent.  It  was  not  necessary  that  it 
should  be  laid  out,  or  attempted  to  be  laid  out,  by  the  high- 
way authorities.  It  could  become  a  pu'blic  highway  by  user 
alone.  Bumpus  z/.  Miller,  4  Mich.  159;  Detroit  v,  Detroit  & 
M.  R.  Co.,  23  Mich.  200;  Baker  v,  Johnston,  21  Mich.  319; 
Wicks  V,  Ross,  37  Mich.  464 ;  Peninsular  Iron  &  L.  Co.  v. 
Crystal  Falls,  60  Mich.  523  ;  Kruger  v.  Le  Blanc,  70  Mich.  76. 
This  was  a  county  road,  and  as  such  could  be  accepted  by 
the  public  by  user  alone.  It  was  not  necessary  to  show  that 
there  had  been  a  formal  acceptance  by  the  highway  authori- 
ties. Public  user  alone,  when  sufficiently  general  and  long 
continued,  will  constitute  an  acceptance.  See  Detroit  v.  De- 
troit &  M,  R.  Co.,  23  Mich.  209 :  citing  Green  v,  Canaan,  29 
Conn.  157;  see,  also.  Baker  v.  Johnston,  21  Mich.,  at  p.  344, 
per  Campbell,  C.  J. 

Under  the  circumstances  as  shown  by  the  plaintiffs,  they 
were  entitled  to  go  to  the  jury  on  the  proposition  that  the 
defendant,  by  keeping  up  this  connecting  link,  and 
permitting  it  to  be  used  generally  by  the  public  ^^^^  ^ 
tor  a  period  of  over  20  years,  had  thereby  dedi-  J^^JJ^J^,"** 
cated  Its  use  as  such  a  link  to  the  public ;  and  also, 
that  at  any  event,  as  long  as  it  permitted  the  public  to  use 
this  crossmg  without  any  dissent,  the  defendant  was  estopped 
from  denying  that,  as  far  as  such  crossing  was  concerned,  it 
bore  the  same  relation  and  duty  to  travelers  upon  it  as  if  it 
were  in  fact  a  public  highway,  and  was  bound  to  use  due  care 
and  diligence  m  running  its  trains  over  this  crossing  to  pre- 
vent  injury  to  passengers  lawfully  on  this  road.     Barry  v. 
New  York  C.  &  H.  R.  R.  Co.,  92  N.  Y.  289,  13  Am.  &  Eng. 
R.  Cas.  615. 

It  is  not  a  sound  proposition,  either  in  morals  or  the  law, 
that  the  defendant,  permitting  the  public  to  use  a  road  across 
its  premises  for  so  many  years,  planking  the  crossings  of  its 
furnace  tracks  for  the  accommodation  of  such  public  use,  and 
allowing  such  road  to  be  connected  at  one  end  by  a  bridge, 
partly  upon  its  property,  with  the  public  highway  leading  to 
Palmer,  and  at  the  other  end  with  the  public  road  to  Negau- 
nee,  forming,  by  so  doing,  with  these  connections,  the  only 
road  for  public  travel  between  these  two  places,  can  yet  be 
authorized  to  treat,  every  one,  except  its  own  employes,  as 
trespassers  while  using  this  crossing.     But  this  is  the  logical 
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outcome  of  the  claim  made  by  defendant's  counsel  in  this 
case  ;  and  such  counsel  contend  that  if,  at  the  moment  Root 
was  injured,  he  was  not  in  the  employ  of  the  defendant,  he 
was  nothing  more  or  less  than  a  trespasser. 

If  the  view  that  I  have  taken  of  this  crossing  be  correct, 
then  the  engineer  was  negligent  if  he  started  the  cars  w^ithout 

any  warning.  This  engineer,  who  was  sworn  for 
K«git9«Bc«of  the  defendant,  testified  that  the  brakeman  signaled 
lurTu/wUh-  '^^"^  ^^  back  the  cars,  which  the  brakeman  denies. 
ontsigBftL       He  also  testifies  that  he  blew  the  whistle  three 

times  before  he  started  to  back  down.  The  testi- 
mony of  the  plaintiffs  tended  to  show  that  no  whistle  was 
blown.  Whether  it  was  blown  or  not  was  a  question  for  the 
jury.  The  circuit  judge  ruled  that  the  engineer  was  a  fellow- 
servant  of  the  deceased.  If  so,  then  the  direction  of  the  ver- 
dict in  favor  of  the  defendant  was  right. 

It  is  claimed  by  plaintiffs'  counsel  that  Mr.  Root  was  not 
in  the  employ  of  the  company  at  the  time  he  was  injured. 

Conceding  that  the  deceased  had  started  to  go 
When  reia^  down  town  to  attend  to  some  private  business  of 
rJd  MrTiuI t*'  ^^^  own,  which  he  was  in  the  habit  of  doing  every 
c«M«d.  day,  or  nearly  every  day,  still,  when  this  accident 

occurred,  he  must  be  considered  to  have  been  in 
the  employ  of  the  defendant.  There  was  no  stated  time  in 
which  he  was  authorized  by  his  employment  to  leave  the 
service  of  the  defendant  ana  go  down  town,  and  attend  to 
his  own  business.  It  would  appear  that  his  duties  at  the 
furnace  were  not  so  exacting  but  that  he  could  go  about  his 
private  business  at  times  without  detriment  to  the  defendant, 
and  there  is  no  doubt  but  he  was  permitted  to  do  so.  But 
his  employment  by  the  defendant  was  such  that  he  was  not 
authorized  to  subordinate  its  business  to  his  own,  and  at  any 
time  during  working  hours  when  he  was  on  defendant's 
premises  his  duty  was  to  look  after  and  perform  his  duties 
there.  His  duties  were  multifarious,  and  if,  at  any  time,  after 
he  had  started  to  go  down  town  and  while  on  defendant's 
premises,  any  need  of  his  services  had  arisen,  it  would  have 
been  his  duty,  under  his  employment,  to  have  at  once  stopped 
and  given  such  service.  He  was  not  permitted  at  any  time 
to  say  in  his  own  mind :  "  I  will  now  leave  the  employment  of 
the  company  at  once,  and  go  about  my  own  business,"  re- 
gardless of  what  might  occur  on  the  premises  before  he  left 
them  requiring  his  care  and  attention  under  his  employment 
He  was  not  out  of  the  employment  of  the  defendant  until  he 
was  off  its  premises.  Broderick  v,  Detroit,  U.  R.  S.  &  D. 
Co.,  56  Mich.  261,  268.  While  he  was  at  the  furnace  location 
he  had  the  care  and  management  of  a  portion  of  defendant's 
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property,  which  would  call  for  his  attention  and  oversight. 
See,  also,  Evvald  v.  Chicago  &  N.  W.  R.  Co.,  70  Wis.  420,  33 
Am.  &  Eng.  R.  Cas.  326.  If  this  accident  had  occurred  after 
Root's  day's  work  was  ended,  the  authorities  cited  by  plaint- 
iffs counsel  would  apply ;  but  the'y  do  not  touch  the  case  at 
bar.  See  Baird  v,  Pettit,  70  Pa.  St.  477, 483,  and  Taylor,  J., 
(dissenting  opinion),  Ewald  v.  Chicago  &  N.  W.  R.  Co.,  70 
Wis.  420,  33  Am.  &  Eng.  R.  Cas.  326,  and  cases  there  cited. 

The  only  remaining  question  is,  did  the  circuit  judge  err 
in  holding,  as  a  matter  of  law,  that  Root  was  a  fellow-servant 
of  the  engineer?    The  business  of  the  engineer,  by 
his  own  testimony,  was  to  move  the  cars  on  the  J[JlI^ *"J^Jg | 
furnace  track  as  desired  in  the  business.     "  Ques- 
tion.   Who  gave  you  orders  ?     Who  was  in  control  of  you  ? 
Answer.     When  1  first  took  the  position,  sometimes  Mr.  Cor- 
bett  and  sometimes  Mr.  Root.     If  the  master  mechanic  had 
anything  to  do, — wanted    a  car  shoved,  or  machinery, — he 
would  come  and  tell  me  what  to  do.     After  I  got  into  the 
way  of  the  business,  I  knew  what  to  do,  without  there  was 
any  extra  work  to  do.     If  there  was  anything  extra  to  do, 
who  wanted  it  done  would  come  and  ask  me  to  do  it."    That 
Mr.  Thompson  was  the  master  mechanic,  and  he  was  fore- 
man generally  over  the  machinery.     Alexander  Maitland  was 
the  general  manager  of  the  whole  business.     He  testified  on 
behalf  of  the  defendant  that  Root,  as  founder,  had  charge  of  the 
furnace.    **  Every  man  around  working  the  furnace  was  sub- 
ject to  Root's  orders.     He  had  the  rigntto  order  the  master 
mechanic,  from  the  fact  that  if  the  machinery  was  out  of 
order,  or  any  pipes  broken,  he  had  the  right  to  authorize 
that  man  to  repair  those,  or  he  couldn't  run  his  furnace.    He 
had  the  right  to  go  to  the  blacksmith  shop,  and  tell  him   to 
make  what  was  necessary  for  him  for  the  proper  use  of  the 
furnace.     He  had  the  right  to  go  to  the  carpenter,  and  do 
the  same  thing.     He  had  the  right  to  ^o  to  Mr.  Corbett,  who 
had  charge  of  all  the  laborers,  and  tell  him  to  do  whatever 
was  required  to  be  done  for  the  successful  running  of  the  fur- 
nace.   In  fact,  as  founder,  he  ought  to  have  those  rights,  or 
he  couldn't  get  along.     I  couldn't  be  there  to  direct,  and 
someone  must  have  authority  around  the  furnace,  and  the 
founder  is  supposed  to  be  the  man  that  knows  all  about  the 
operations, — what  is  wanted  to  be  done  to  run  the  furnace, 
and  to  be  successful.     To  curtail  his  authority  would  be  to 
hamper  him,  and  make  the  plant  unprofitable.     In  regard  to 
carrying  out  pig-iron,  and  where  it  should  be  piled,  and  who 
was  to  pile  it,  that  was  decidedly  his  business,  because  he 
was  responsible  for  the  proper  grading  of  the  iron,  and  proper 
piling  of  it ;  and  I   have  always,  in  any  matters  regardmg 
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piling  the  iron,  I  always  consulted  and  talked  with  Mr.  Root 
about  it.  He  didn't  take  direct  charge  of  the  handling  of  the 
locomotive,  from  the  fact  that  it  was  not  necessary  at  all 
times,  unless  he  desired  a  change.  These  departments  might 
be  organized  for  the  purpose  of  lightening  his  labors  to  a 
certain  extent.  He  would  not  have  to  look  after  them  actively 
all  the  time.  He  had  the  right  to  tell  the  engineer  where  to 
place  his  cars,  and  tell  him  to  bring  in  what  he  wanted."  Mr. 
Corbett,  a  witness  for  defendant,  testified  that  he  controlled 
the  men  working  outside  of  the  furnace.  He  was  bank  boss. 
Thompson,  the  master  mechanic,  kept  the  engineer's  time. 
The  men  that  Corbett  controlled  loaded  pig-iron,  unloaded 
ore  and  stock  charcoal  in  the  shed.  He  directed  the  move- 
ment of  cars  at  times.  On  the  part  of  the  plaintiffs,  Mr.  West 
testified  that  he  worked  as  assistant  under  Root  for  four 
years,  and  one  vear  running  an  engine  ;  that  Root's  duties  as 
founder  were  tne  charge  and  control  of  the  inside  work  of 
the  furnace.  He  had  nothing  to  do  with  the  outside  work, 
such  as  moving  cars  or  engines  about  the  furnace.  "  It  was 
outside  of  his  business.  If  he  wanted  anything  done, — any- 
thing of  that  kind, — he  went  to  the  man  who  had  charge  of 
the  outside  work,  the  bankman,  Mr.  Corbett.  Witness  thinks 
the  engineer  was  under  control  of  the  master  mechanic.  Root 
had  no  control  or  direction,  or  right  to  direct  the  engineer 
or  brakemen,  in  the  discharge  of  their  duties.  Beyond  the 
discharge  of  his  particular  duties,  he  came  into  no  particular 
contact  with  these  outside  men.**  Root  had  16  men  under 
him,  that  he  hired  himself,  and  outside  of  them  he  could  not 
order  any  one  to  do  anything.  When  he  wanted  anything, 
coal,  ore,  or  work  done,  he  could  request  it,  and  that  was  alL 
Under  plaintiff's  testimony.  Root  had  a  separate  department, 
the  inside  work  of  the  furnace,  and  had  nothing  to  do  with 
the  other  departments,  except  he  acted  through  the  general 
management  or  the  foreman  or  boss  of  such  departments. 
He  had  no  control  beyond  his  own  work,  though  all  were 
engaged  in  the  same  common  object,  to-wit,  the  manufacture 
of  pig-iron.  If  this  makes  him  a  fellow-servant  of  the  en- 
gineer, then  the  court  below  was  correct  in  its  ruling.  By 
an  equal  division  of  this  court  in  Sell  v.  Charles  Rietz  Bros.' 
Lumber  Co.,  70  Mich.  479,  it  was  held  that  the  plaintiff  who 
worked  in  the  saw  mill  of  the  company  was  a  fellow-servant 
of  the  men  in  charge  of  the  warehouse  kept  for  the  storage 
of  salt.  It  appeared  in  that  case  that  the  saw  mill  and  salt 
block  were  run  in  conjunction,  but  the  business  of  one  was 
really  separate  and  distinct  from  the  other.  For  that  reason 
the  court  divided.  Here  it  was  all  one  business,  but  divided 
into  different  departments. 
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The  general  doctrine  as  to  fellow-servants  is  laid  down  in 
the  text  books  as  follows:  "  All  who  serve  the  same  master, 
work  under"  the  same  control,  derive  authority  and  compen- 
sation from  the  same  common  source,  and  are  enga^ea  in 
the  same  general  business,*  though  it  may  be  in  different 
grades  or  departments,  are  fellow-servants."  2  Thomp.  Neg. 
1026;  Cooley,  Torts,  544,  note  ;  Wood,  Mast.  &  Serv.  §  433  ; 
Mechem,  Ag.  §  668.  Nor  does  it  make  any  difiference  that 
the  servant  guilty  of  the  negligence  is  a  servant  of  superior 
authority,  unless  such  superior  servant  arises  to  the  grade  of 
the  alter  ego  of  the  principal.  There  are  certain  duties,  how- 
ever, which  belong  to  the  master,  which  cannot  be  delegated 
to  an  agent  or  servant  so  as  to  relieve  himself  of  responsibility  ; 
among  other  things,  the  duty  of  selecting  competent  ser- 
vants, the  providing  of  suitable  machinery  and  appliances, 
and  a  safe  place  to  work.  The  duty  of  providing  a  safe  and 
eflBcient  method  of  moving  trains  upon  these  furnace  cross- 
ings would  come  under  this  head.  The  engine  was  not  pro- 
vided with  a  bell,  but  there  was  a  whistle,  which,  if  used, 
would  be  sufficient  warning  of  its  approach.  The  negligence, 
if  any,  consisted  in  the  obstructing  of  the  crossing,  and  the 
sudden  starting  of  the  cars  without  blowing  the  whistle. 
This  was  the  negligence  of  the  engineer,  who  was  a  servant 
of  defendant,  against  whom  no  charge  of  incompetency  is 
made.  I  am  satisfied  that  the  circuit  judge,  in  nis  ruling 
that  the  engineer  was  a  fellow-servant  of  Root,  followed  the 
settled  law  of  this  state.  Peterson  v,  Chicago  &  N.  W.  R. 
Co.,  ()7  Mich.  102,  109,  31  Am,  &  Eng.  R.  Cas.  292 ;  Michigan 
Cent.  R.  Co.  v.  Dolan,  32  Mich.  510 ;  Smith  v.  Potter,  46  Mich. 
258,  2  Am.  &  Eng.  R.  Cas.  140 ;  Michigan  Cent.  R.  Co.  v. 
Austin,  40  Mich.  247 ;  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34; 
Greenwald  v.  Marquette,  H.  &  O.  R.  Co.,  49  Mich.  197,  8  Am. 
&  Eng.  R.  Cas.  133;  Gardiner  v,  Michigan  Cent  R.  Co.,  58 
Mich.  584,  24  Am.  &  Eng.  R.  Cas.  435 ;  Davis  v,  Detroit  & 
M.  R.  Co.,  20  Mich.  105. 

It  is  suggested  a§  an  independent  proposition  that  the  risk 
ol  injury  at  this  crossing  from  the  management  of  this  train 
of  cars  was  not  one  assumed  by  the  deceased  in  j^^^^  ^^^^^ 
his  employment;  that  there  was  nothing  in  the  pioynrat. 
nature  of  his  employment  to  subject  him  to  such  a 
risk.    This  suggestion  is  not  tenable.     These  cars  were  run- 
ning hourly  and  daily  in  the  business  of  defendant.    Without 
such  running  from  the  main  railway  line  to  the  furnace  Mr. 
Root  could  not  have  operated  the  furnace  over  which  he  had 
control.     He  not  only  relied  upon  these  cars,  but  called  upon 
them  to  furnish  coal,  etc.,  for  the  uses  of  the  furnace.     He 
knew  that  they  must  pass  over  this  crossing  every  few  min- 
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utes,  and  he  also  knew  that  he  must  use  the  crossing  more 
or  less  in  his  employment.  He  therefore  assumed  the  risk 
that  these  cars  might  be  handled  negligently  by  his  fellow- 
servants,  the  persons  employed  in  running  and  managing 
them.     The  judgment  must  therefore  be  affirmed,  with  costs. 

Sherwood,  C.  J.,  and  Long,  J.,  concur. 

Campbell,  J. — I  concur  in  the  result,  on  the  ground  that 
there  was  no  liability  in  the  company  on  any  ground  that  I 
can  conceive. 

Champlin,  J.,  did  not  sit. 

Injuries  to  Employes — Sufficiency  of  Evidence  in  absence  of  Testimony  of 
Eye- Witnesses. — The  evidence  showed  that  plaintiff,  a  brakeman,  was  prop- 
erly on  the  top  of  a  car.  In  order  to  couple  another  car  which  was  de- 
fective, the  draw-bars  and  bumpers  having  been  broken  from  it,  to  the 
train,  he  was  obliged  to  descend  with  his  back  to  the  defective  car.  The 
accident  occurred  when  he  was  so  descending,  or  just  as  he  reached  ihe 
ground.  Held,  that  in  the  absence  of  any  other  evidence,  the  jury  were 
authorized  to  find  that  he  exercised  due  care.  Guthrie  v.  Maine  Cint.  R. 
Co.,  81  Me.  572. 

Same — Coupling  Car  with  Defective  Bumpers. — The  plaintiff  in  an  action 
for  personal  injuries  was  a  brakeman  in  defendant's  employ.  He  was  or- 
dered to  couple  a  car  from  the  end  of  which  the  draw-bar  and  bumpers 
had  been  broken,  to  a  moving  train.  Before  he  executed  the  order  the  ac- 
cident occurred,  and  he  became  unconscious.  There  was  no  direct  evi- 
dence as  to  how  plaintiff  was  injured.  He  testified  that  he  had  done 
something  towards  making  the  coupling  and  there  was  medical  evidence 
as  to  the  nature  of  the  injury.  There  was  no  evidence  to  show  that  the 
injury  was  due  to  any  other  cause  than  the  defective  car.  Held,  that  the 
question  whether  the  injury  was  due  to  that  cause  or  not  was  for  the  jur)'. 
Gruthriev.  Maine  Cent.  R.  Co..  81  Me.  572. 

Same — Bridge- Watchman — Sufficiency  of  Evidence. — The  plaintiff  in  an 
action  for  personal  injuries  was  w^atchman  upon  a  railroad  bridge.  He  was 
injured  by  a  passing  train,  and  the  only  theory  upon  which  a  verdict  in 
his  favor  could  be  sustained,  was  that  he  was  caught  on  the  trestle.  This 
theory  was  only  supported  by  the  testimony  of  three  witnesses  who  visited 
the  scene  of  the  accident  8  or  10  hours  after  it  happened,  and  who  testified 
that  a  spot  of  blood  was  found  at  the  foot  of  the  east  abutment,  from  3010 
50  feet  in  a  direct  line  from  the  top  of  the  trestle.  The  injuries  sustained 
by  plaintiff  rendered  him  unconscious  for  several  weeks,  and  when  he  re- 
gained consciousness  he  had  no  recollection  of  the  details  of  the  accident 
There  was  testimony  on  the  part  of  the  engineer  and  two  passengers  that 
plaintiff  was  struck  at  the  end  of  the  bridge,  probably  while  sitting  close 
to  the  track.  He  did  not  receive  any  wounds,  except  one  on  his  head, 
which  could  have  been  made  by  the  locomotive  bumpers.  Held,  that  a  ver- 
dict in  his  favor  must  be  set  aside.  Pike  v,  Chicago  &  A.  R.  Co..  41  Fed. 
Rep.  95. 

Contributory  Negiigence— Province  of  Jury.— To  refer  to  the  jury  the 
question  of  the  plaintiff's  duty  under  certain  circumstances  detailed  in  the 
evidence  is  only  to  refer  to  them  the  question  of  his  diligence  or  negli- 
gence, and  is  not  error.  Parker  v.  Georgia  Pac.  R.Co.,  Ga,  Sup.  Ct,  Oct. 
28,  1889. 

Same — Switchman  on  Top  of  Load  of  Lumber. — Plaintiff  was  employed  as 
a  switchman.  On  the  occasion  of  the  accident,  he  was  standing  on  the 
last  car  on  the  top  of  lumber  with  which  it  was  loaded,  and  was  at  his 
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proper  px>5ttion.  After  moving  some  distance,  the  train  suddenly  slackened 
speed  without  any  signal  being  given  and  without  warning,  and  plaintiif,. 
t^ing;  unprepared  for  the  jerk,  was  thrown  7  or  8  feet  to  the  ground  upon 
the  track  in  front  of  the  car.  There  was  no  means  by  which  he  could  hold 
on  to  the  lumber,  and  his  duty  required  him  to  stand  up.  While  on  the 
car  his  back  was  to  the  engine,  and  he  was  looking  in  the  direction  the 
train  was  moving.  It  was  the  engineer's  duty  not  to  stop  unless  the  plaint- 
iff gave  him  the  signal,  but  the  yard  master  ordered  him  to  stop  the  train. 
Held,  that  the  question  whether  plaintiff  stationed  himself  too  far  forward 
in  taking  his  position  upon  the  car  loaded  with  lumber,  was  properly  sub- 
mitted to  the  jury.  Central  R.  &  B.  Co.  v,  Dickson,  Ga.  Sup.  Ct.,  April 
8,  1889. 

Same — Coupling  Cars — Instructions — Expression  of  Opinion  on  Facts^ — 
The  court,  in  an  action  for  damages  for  personal  injuries  sustained  by 
plaintiff  while  coupling  cars,  charged  the  jury  that  "  if  you  believe  from 
the  evidence  that  the  plaintiff  was  directed  bv  the  jrard  conductor  to  go  in 
and  make  a  coupling,  and  that  he  signaled  the  engineer  to  stop,  that  the 
engineer  stopped,  and  that  the  plaintiff  in  the  exercise  of  ordinary  care  and 
dihgence  on  his  part  to  avoid  the  injury,  was  proceeding  to  shift  a  coup- 
ling pin  from  a  lower  to  a  higher  bumper  in  order  to  make  a  coupling,  and 
that  the  engineer  without  any  notice  to  him  negligently  came  back,  and 
that  plaintiff's  hand  was  caugnt  and  injured,"  the  plaintiff  would  be  entitled 
to  recover.  Held^  that  the  instruction  left  the  question  of  contributory 
negligence  to  the  jury,  and  was  mereiy  a  statement  of  the  law  applicable  to 
the  case  upon  certain  facts,  if  such  facts  were  found  by  the  jury,  and  was 
not  open  to  the  objection  that  it  was  an  expression  of  opinion  as  to  the 
facts.    Central  R.  Co.  v.  Neighbors,  Ga.  Sup.  Ct.,  Oct.  9,  1889. 

Contributory  Negligence — Gross  Recklessness  of  Conductor  of  Cravef 
Trains — If  a  conductor  in  charge  of  a  gravel  train  was  aware  of  the  peril  of 
a  party  who  was  in  a  position  of  danger,  or  might  by  the  exercise  of  ordi- 
nary care  have  discovered  it  in  time  to  have  avoided  the  injury  to  the 
party  plaintiff,  and  it  appears  that  he  permitted  the  danger  to  be  created ; 
that  he  thereafter,  and  up  to  the  time  of  the  collision,  failed  to  use  the  means 
within  his  power  with  a  proper  degree  of  care  consistent  with  the  safety  of 
those  on  board  the  train  to  avoid  the  infliction  of  such  injury  to  them  as 
would  spring  as  a  probable,  reasonable,  and  natural  consequence  from  the 
act — a  state  of  case  would  be  created  which  would  indicate  such  a  degree  of 
indifference  to  the  rights  of  others  as  to  warrant  the  characterization  of  such 
conduct  as  recklessness  of  such  a  character  as  to  leave  no  place  for  the  doc- 
trine of  contributonr  negligence  in  the  case.  Schumacher  v,  St.  Louis  & 
S.  F.  R.  Co.,  39  Fea.  Rep.  174. 

Same — Brakeman — Forgetfulness  of  Defecti — Plaintiff  was  a  brakemah 
on  a  train  of  freight  cars.  The  rear  car  of  the  train  was  the  caboose  ;  the 
third  car  from  the  caboose  was  an  ordinary  "  house  car ;  "  the  fourth  one 
was  laden  with  lumber.  The  car  upon  which  plaintiff  was  required  to  take 
position  while  the  train  was  in  motion,  was  about  the  eighth  or  tenth  from 
the  caboose.  Some  time  before  the  accident,  plaintiff  while  passing  over 
the  house  car  discovered  that  it  had  one  step  off  the  end  nearest  the  en- 
gine, and  immediately  called  the  attention  of  the  conductor  to  the  fact. 
The  conductor  promised  to  drop  the  car  at  a  certain  coal  yard  or  junction, 
if  upon  looking  at  his  manifests  he  found  that  it  did  not  contain  per- 
ishable freight.  When  the  train  stopped  at  a  station  some  miles  before 
reaching  the  coal  yard  or  junction,  the  plaintiff  went  to  the  caboose  to  eat 
his  breakfast  and  warm  himself.  While  he  was  there,  the  train  moved  on. 
It  was  snowing,  freezing  and  sleeting  at  the  time.  Plaintiff  immediately 
started  for  his  post.  Upon  reaching  the  front  end  of  the  house  car,  he  at- 
tempted to  let  hinself  down  from  it  in  order  to  reach  the  next  car  ahead- 
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of  him  which  was  the  lumber  car,  and  pass  over  the  ladder  to  one  on  which 
he  usually  stood  while  the  train  was  m  motion.  At  the  moment  he  let 
himself  down  from  the  house  car,  he  forgot  that  one  of  its  steps  was  miss- 
ing, and  before  realizing  the  danger  of  his  position  and  not  being  able  to 
help  himself  back  to  the  car,  he  lell  below  upon  the  railroad  track  and  was 
run  over.  Held,  that  the  question  whether  plaintiff  was  guilty  of  contribu- 
tory negligence  should  have  been  submitted  to  the  jury,  and  that  a  direc- 
tion by  the  court  to  return  a  verdict  for  the  defendant  was  erroneous. 
Kane  i/.  Northern  Cent.  R.  Co.,  128  U.  S.  91. 

Harlan,  J.,  who  delivered  the  opinion  of  the  court,  said: — "We  are  of 
opinion  that  the  question  of  contributory  negligence  should  have  been 
submitted  to  the  jury.  It  cannot  be  said  that  the  plaintiff  was  guilty  01 
contributory  negligence  in  staying  upon  the  train,  in  the  capacity  of  brake- 
man,  after  observing  that  a  step  was  missing  from  one  of  the  cars  over 
which  he  might  pass  while  discharging  his  duties.  An  employe  upon  a 
railroad  train,  likely  to  meet  other  trains,  owes  it  to  the  public,  as  well  as 
to  his  employer,  not  to  abandon  his  post  unnecessarily.  Besides,  the  dan- 
ger arising  from  the  defective  car  was  not  so  imminent  as  to  subject  him 
to  the  charge  of  recklessness  in  remaining  at  his  post  under  the  conduct- 
or's assurance  that  the  car  should  be  removed  trom  the  train  when  it 
reached  the  coal  yard  or  junction,  if,  upon  examining  his  manifests,  he 
found  that  it  did  not  contain  perishable  freight  Hough  v.  Texas  &  P.  R. 
Co.,  100  U.  S.  224;  District  of  Columbia  v.  McElligott,  117  U.  S.  621,631. 
But  it  is  said  that  the  efficient,  proximate  cause  of  the  injury  to  the  plaint- 
iff was  his  use  of  the  defective  appliances  at  the  end  of  the  car  from  which 
he  fell,  when  he  knew,  and,  at  the  moment  of  letting  himself  down  from 
that  car,  should  not  have  forgotten,  as  he  said  he  did,  that  one  of  its  steps 
was  missing.  It  is  undoubtedly  the  law  that  an  employe  is  guilty  of  con- 
tributory negligence,  which  will  defeat  his  right  to  recover  for  injuries 
sustained  in  the  course  of  his  employment,  where  such  injuries  substan- 
tially resulted  from  dangers  so  obvious  and  threatening  that  a  reasonably 
prudent  man,  under  similar  circumstances,  would  have  avoided  them  if  in 
his  power  to  do  so.  He  will  be  deemed,  in  such  case,  to  have  assumed 
the  risks  involved  m  such  heedless  exposure  of  himself  to  danger.  Hough 
V.  Texas  &  P.  R.  Co.;  District  of  Columbia  v.  McElligott  and  GoodletT'. 
Louisville  &  N.  R.  Co.  above  cited ;  Northern  Pac.  R.  Co.  v.  Herbert,  116 
U.  S.  642,  24  Am.  &  Eng.  R.  Cas.  407.  But  in  determining  whether  an 
employe  has  recklessly  exposed  himself  to  peril,  or  failed  to  exercise  the 
care  for  his  personal  safety  that  might  reasonably  be  expected,  regard  must 
always  be  had  to  the  exigencies  of  his  position,  mdeeed,  to  all  the  circum- 
stances of  the  particular  occasion.  In  the  case  before  us,  the  jury  mav, 
not  unreasonably,  have  inferred  from  the  evidence,  that  while  the  plaintitt 
was  passing  along  the  tops  of  the  cars,  for  the  purpose  of  reaching  his 
post,  he  was  so  blinded  or  confused  by  the  darkness,  snow,  and  rain,  or  so 
affected  by  the  severe  cold,  that  he  failed  to  observe,  in  time  to  protect 
himself,  that  the  car  from  which  he  attempted  to  let  himself  down  wasthe 
identical  one  which,  during  the  previous  part  of  the  night,  he  had  dis- 
covered to  be  without  its  full  complement  of  steps.  While  a  proper  re- 
gard for  his  own  personal  safety,  and  his  duty  to  his  employer,  required 
that  he  should  bear  in  mind,  while  passing  over  the  cars  to  his  station, 
that  one  of  them  was  defective  in  its  appointments,  it  was  also  his  duty  to 
reach  his  post  at  the  earliest  practical  moment,  for  not  only  might  the 
safety  of  the  moving  train  have  depended  upon  the  brakemexi  being  at  their 
posts,  but  the  engineer  was  entitled  to  know,  as  the  train  moved  off,  by 
signals  from  the  brakeman,  if  necessary,  that  none  of  the  cars  constituting 
the  train  had  become  detatched.  If  it  be  suggested  that  the  plaintiff  oi^t 
not  to  have  left  his  post  and  gone  to  the  caboose  when  the  train  stopped 
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at  Coldfelters,  the  answer,  furnished  by  the  proof,  is,  that  he  was  justified 
in  so  doing,  by  usage  and  by  the  extraordinary  severity  of  the  weather. 
And  if  his  going  back  from  the  caboose  was  characterized  by  such  haste 
as  interfered  with  a  critical  examination  of  the  cars  as  he  passed  over  them, 
that  may,  in  some  measure  at  least,  have  been  due  to  the  fact  that  the 
first  notice  he  had  of  the  necessity  of  immediately  returning  to  his  post, 
was  that  the  train  was  moving  off." 


Union  Pacific  R.  Co 

V. 

BiLLETER. 
{Nebraska  Supreme  Courty  January  7,  1890.) 

Fellow^ervants — Engineer — Employe  of  Independent  Contractort — Plaint- 
iff in  error  was  engaged  in  operating  a  railroad  in  this  state,  and,  for  the 
purpose  of  securing  the  removal  of  his  coal  from  the  coal  pocket  into  the 
tender,  gave  an  independent  contract  to  one  H.  to  place  the  coal  in  the 
proper  pocket  prepared  by  plaintiff  in  error,  and  from  which  to  load  the 
tenders  of  the  locomotives  by  which  the  line  was  operated.  H.  hired  his 
oWn  assistants,  paying  them  out  of  his  own  means.  They  were  employed 
and  discharged  by  him  alone,  and  alone  they  looked  to  him  for  their 
compensation.  Defendant  in  error  was  employed. by  him  to  assist  in  this 
work,  his  duty  being  to  notify  the  engineers  as  to  the  proper  position  in 
which  .their  engines  should  be  placed  for  receiving  the  coal,  and  to  place 
the  coal  in  the  tender  ;  but  in  which  the  engineer  rendered  no  assistance. 
It  was  the  duty  of  the  engineer  to  place  the  engirfe  in  its  proper  place,  leav- 
ing it  stationary  until  the  coal  was  loaded  ;  but  in  the  discharge  of  which 
he  received  no  assistance  from  defendant  in  error.  It  was  held  that  the 
engineer  and  defendant  in  error  were  not  fellow-servants,  under  the  rule 
exempting  the  railroad  company  from  damages  resulting  from  the  negligent 
act  of  fellow-servants. 

Contributory  Neglige  nee—Evidence^— The  evidence  was  examined,  and  it 
was  Aeid  that  the  finding  of  the  trial  jury  that  defendant  in  error  was  not 
guilty  of  contributory  negligence,  and  that  the  engineer  of  plaintiff  in  error 
was  guilty  of  negligence,  was  sustained. 

Error  from  District  Court,  Dodge  County. 
/.  W.  Thurston,  W.  R.  Kelly,  andy. -^.  Shropshire  for  plaint- 
iff in  error. 
E,  F.  Gray  for  defendant  in  error. 

Reese,  C.  J. — This  action  was  instituted  in  the  district 
court  of  Dodge  county,  and  was  for  damages  resulting  from 
personal  injuries  received  by  defendant  m  error 
while  loading  coal  into  the  tender  of  one  of  defend-  ^'•"p***"*- 
ant's  engines  from  a  chute  or  pocket  at  Valley  station,  on  the 
line  of  defendant's  railroad.  In  addition  to  the  usual  aver- 
ments of  the  corporate  capacity  of  plaintiff  in  error,  it  was 
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alleged  in  the  petition  that  plaintiff  in  error  maintained  an 
apparatus  for  receiving  coal,  and  loading  the  same  into  ♦he 
tenders  of  the  locomotives,  called  a  pocket  and  apron,  said 
pocket  being  constructed  and  used  to  receive  coal,  and  said 
apron  being  constructed  so  as  to  carry  the  coal  from  the 
pocket  to  the  tender  of  defendant's  engine ;  the  pocket  and 
apron  being  so  constructed  as  to  allow  the  apron  to  be  let 
down  and  suspended  over  the  tender,  and  by  which  act  the 
door  of  the  pocket  became  automatically  unloosed,  and  the 
coal  was  allowed  to  run  from  the  pocket  to  the  tender  of  the 
engme.     "  That,  at  and  before  the  committing  of  the  wrongs 
and  injuries  hereinafter  mentioned,  one  Thomas  Hunter,  by 
virtue  of  an  independent  contract  with  said  defendant,  had  the 
management  ana  control  of  said  apparatus,  and  of  the  receiv- 
ing of  coal  into  said  pocket,  and  loading  same  into  said  tender, 
by  the  use  of  said  apron ;  and  by  the  terms  of  said  contract 
he  was  paid  for  the  management,  receiving,  and  loading  afore- 
said, by  the  quantity  of  coal  so  handled  by  him  in  and  with 
said  apparatus,  and  was  subject  to  no  control  of  said  defend- 
ant therein ;  and  that,  in  oraer  to  perform  said  contract,  he 
necessarily  employed,  controlled,  and  paid  men  to  do  and  as- 
sist in  doing  the  work  in  the  performance  of  said  contract  on 
his  part.     That,  at  and  before  the  commission  of  the  wrongs 
and  injuries  hereinafter  mentioned,  the  said  plaintiff  was  m 
the  employ  of  said  Hunter,  independent  contractor  as  afore- 
said, and  by  the  duties  of  his  employment  was  required  to 
operate  said  apparatus,  and  load  said  tender  with  coal  from 
said  pocket,  usmg  said  apron  therefor.     That  on  the  22d  day 
of  April,  1888,  the  said  plaintiff,  in  the  employment  aforesaid, 
while  operating  said  apparatus  and  loading  coal  therewith,  in 
the  said  defendant's  tender  of  its  locomotive  then  attached  to 
a  freight  train,  and  stopped  at  said  apparatus  on  the  said  rail- 
road lor  that  purpose,  having  discharged  a  tender  load  of  coal 
into  said  tender  by  said  apparatus,  he  necessarily,  without  any 
negligence,  wrong,  default,  or  want  of  ordinary  care  on  his 
part,  stepped  upon  said  tender  at  the  front  end  thereof,  to  re- 
move from  said  apron  coal  remaining  thereon,  preparatory 
to  swinging  said  apron  into  position,  and  out  01  the  way  of 
passing  trains,  so  that  said  tram  could  move  on  its  way,  when, 
as  said  plaintiff  was  so  upon  said  tender  in  the  act  01  remov- 
ing said  coal  from  the  said  apron,  without  any  negligence, 
wrong,  default,  or  want  of  ordinary  care  on  his  part,  the  said 
defendant,  by  its  engineer  of  said  locomotive  and  train,  neg- 
ligently, wrongfully,  and  without  reasonable  and  ordinary 
care,  suddenly,  and  without  ringing  the  bell,  sounding  the 
whistle,  or  other  notice  or  warning,  started  the  said  locomo. 
tive  backward,  and  thereby  caught  said  plaintiff's  left  leg  be. 
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tween  the  top  of  the  cab  of  the  said  locomotive  and  the  said 
apron,  and  thereby  crushed,  broke,  and  injured  plaintiff's  left 
le^/'  etc.  Plaintiff  in  error  files  its  answer,  by  which  it  ad- 
mitted its  corporate  capacity ;  the  operation  of  the  railway 
as  alleged  in  the  petition ;  the  construction  and  operation  of 
the  apparatus  for  receiving  coal,  and  loadine  the  same  into  its 
locomotive.  That  the  handling  of  said  coal  at  Valley  station 
was  let  by  contract  to  Thomas  Hunter,  who  employed  de- 
fendant in  error,  and  that  defendant  in  error  was  not  in  the 
employ  of  plaintiff  in  error  at  the  time  of  the  accident.  Con- 
tributory negligence  on  the  part  of  defendant  in  error  was  af- 
firmatively alleged,  and  negligence  on  the  part  of  plaintiff  in 
error  was  denied,  as  well  as  the  fact  of  a  permanent  injury 
having  been  suffered  by  defendant  in  error.  The  reply  was 
a  general  denial  of  the  affirmative  allegations  contained  in  the 
answer.  A  jury  trial  was  had,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  defendant  in  error.  The  cause  was 
brought  to  this  court  by  plaintiff  in  error  for  review,  by  pro- 
ceedings in  error. 

The  evidence  submitted  to  the  trial  jury  on  the  question  of 
the  employment  of  defendant  in  error  was  substantially  all  to 
the  effect  that  hfi  was  employed  by  Hunter  alone,  who  was  an 
independent  contractor,  under  plaintiff  in  error;  that  there 
was  no  privity  of  contract  between  plaintiff  in  error  and  de- 
fendant in  error,  his  wages  being  paid  by  Hunter,  and  by 
whom  alone  he  was  employed,  and  liable  to  be  discharged, 
and  to  whom  alone  he  was  responsible  for  the  manner  in  which 
he  performed  the  labor  assigned  to  him. 

Plaintiff  in  error  requested  the  court  to  give  to  the  jury  in- 
struction  No.  i,  which  was  as  follows:  "The  jury  are  in- 
structed,  as  a  matter  of  law,  that,  where  a  servant 
is  injured  in  the  course  of  his  employment  by  the  i»«tnictioM 
negligence  of  a  fellow-servant,  the  master  is  not  JefeBdM*.**^ 
liable  to  the  injured  party  ;  and  it  is  not  necessary, 
in  order  to  come  within  the  rule  respecting  fellow-servants, 
that  the  injured  party  and  the  one  causing  the  injury  should 
be  in  the  service  of  the  same  employer  or  master,  but  they 
may  be,  as  is  shown  in  this  case,  servants  of  different  masters ; 
and  if  they  are  engaged  in  the  same  common  business,  for  a 
common  purpose,  or  for  either  of  the  masters,  they  may  be 
fellow-servants,  and  hence  within  tj;ie  rule.  It  is  conclusively 
shown  by  the  testimony  that,  at  the  time  of  the  injury,  the 
plaintiff  and  the  engineer  were  engaged  in  a  business  for  a 
common  purpose ;  that  is,  for  the  benefit  of  defendant  here  in 
the  prosecution  of  its  business.  That,  while  it  was  the  duty 
of  the  engineer  to  move,  place,  and  operate  his  engine,  it  was 
also  the  duty  of  the  plaintiff  to  direct  the  engineer  how  and 
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when  to  place  his  engine,  that  is,  it  required  the  co-operation 
of  both  in  order  to  coal  the  engine  properly.  It  was  neces- 
sary for  them  to  work  to  a  common  purpose,  and  to  a  common 
end,  in  order  to  transact  the  business  in  which  they  were  en- 
gaged. This  being  so,  they  were,  in  contemplation  of  law, 
fellow-servants,  and  as  such  each  was  bound  to  exercise  a  due 
regard  for  the  safety  of  the  other,  and  neither  employer  would 
be  liable  for  the  injury  of  one  servant  caused  by  the  negligence 
of  the  other.  The  plaintiff  claims  that  his  injuries  resulted 
solely  through  the  negligence  of  the  engineer,  in  permitting 
the  engine  to  back  up  as  described  by  the  testimony.  If  you 
should  so  find,  then  your  verdict  must  be  for  the  clefendant, 
for  the  reason  above  stated."  This  instruction  the  court  re- 
fused to  give,  and  to  which  plaintiff  in  error  excepted. 

The  evidence  shows  that,  in  the  proper  discharge  of  his 
duties,  defendant  in  error  notified  the  engineer  of  plaintiff  in 
error  which  of  the  pockets  containing  the  coal  was 
Ertdeiee.  ^j^^  ^^^  from  which  the  coal  should  be  removed  into 
the  tender.  That  the  engineer  stopped  the  train  at  about  the 
proper  place,  and,  after  it  became  stationary,  defendant  in 
error  proceeded  to  withdraw  the  coal  from  the  pocket  into 
the  tender,  by  the  use  of  the  apron  above  referred  to.  That 
while  he  was  doing  the  work  in  hand  the  engineer  proceeded 
to  oil  his  engine,  and  after  the  coal  had  been  run  from  the 
pocket  to  the  tender,  and  while  defendant  in  error  was  remov. 
mg  from  the  apron,  and  from  the  pocket,  some  pieces  of  coal 
which  had  lodged,  and  which  it  became  necessary  to  remove 
in  order  to  replace  the  apron  so  that  the  engine  could  be  re- 
moved  and  other  trains  could  pass,  the  engineer  reversed  the 
steam  hy  throwing  back  the  reverse  lever,  in  order  that  he 
might  oil  certain  portions  of  the  engine,  and  that  by  reason 
of  the  reverse  lever  being  thrown  back,  the  engine,  without 
warning  or  signal  of  any  kind,  ran  back,  catching  plaintiff's 
limb  between  the  apron  and  the  cab  of  the  engine,  by  which 
the  injury  was  received.  It  was  the  duty  of  the  engineer  to 
place  his  engine  in  a  proper  position,  and  allow  it  to  remain 
stationary  until  the  coal  was  placed  in  the  tender,  the  apron 
thrown  back,  and  word  given  to  him  by  the  usual  and  cus- 
tomary signal,  without  causing  the  engine  to  remove  from 
its  place.  As  we  have  said,  it  was  the  duty  of  defendant  in 
error  to  notify  the  engineer  as  to  the  place  where  the  engine 
could  be  stationed  for  receiving  the  coal ;  that  he  could  then 
place  the  coal  in  the  tender  without  any  assistance  from  the 
engineer;  and  when  his  duties  were  performed,  to  notify  the 
engineer  of  the  fact,  that  he  might  move  on, — the  engineer 
being  in  the  employ  of  plaintiff  in  error,  defendant  in  error 
being  in  the  employ  of  the  contractor.  Hunter.     It  is  insisted 
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that,  under  these  facts,  the  instruction  should  have  been  given. 
We  think  not. 

There  was  no  evidence  anywhere  tending  to  show  that  the 
engineer  and  defendant  in  error  were  in  any  sense  fellow- 
servants  within  the  legal  rule.     Without  citing  any 
of  the  many  authorities  presented  by  counsel  upon  Kairiawr»Bd 
either  side,  we  think  it  is  sufficient  here  to  quote  a  Jjn"^!.^^* 
clear  statement  of  this  rule  in  i  Shear.  &  R.  Neg.  §  TMt*. 
225,  which  is  as  follows :  **  Mere  co-operation  or 
community  of  labor  and  ultimate  purpose  is  not  enough  to 
make    men  fellow-servants.     They  are   not  fellow-servants 
unless  they  are  all  under  the  control  and  direction  of  a  com- 
mon master.     Therefore,  where  a  servant  works  side  by  side 
with  one  employed  by  his  master  as  an  independent  contract- 
or, or  with  a  servant  of  such  contractor,  or  the  servant  of  a 
contractor  works  with  the  servants  of  a  subcontractor,  they 
are  not  fellow-servants,  even  though  they  help  to  do  the  same 
work,  for  the  benefit  of  the  same  ultimate  employer;  and  the 
master  of  the  former  servant  is  therefore  responsible  for  an 
injury  caused  by  the  servant's  negligence  in  such  work,  either 
to  the  contractor  or  to  the  contractor's  servant. "     See,  also, 
Young  V.  New  York  Cent.  R.  Co.,  30  Barb.  (N.  Y.),  229 ;  Ger- 
lach  V.  Edelmeyer,  47  N.  Y.  Super.  Ct.  292.     There  was  no 
error,  therefore,  in  the  refusal  to  give  the  instruction  asked. 
There  is  no  criticism  upon  the  instructions  given  by  the  court 
to  the  jury,  and  they  need  not  be  here  noticed. 

It  is  contended  that  defendant  in  error  was  guilty  of  con- 
tributory negligence  in  stepping  from  the  top  o?  the  cab  onto 
the  tool-box  which  is  placed  upon  the  front  end  of 
the  tender,  for  the  purpose  of  removing  coal  from  ^^^^J"^*^' 
the  apron  and  pocicet  which  had  not  become  en-  ^ugence.*^ 
tirely  disengaged  from  them  prior  to  the  elevation 
of  the  apron.  It  was  sought  upon  the  trial  to  show  that  the 
instruction  of  Mr.  Hunter,  the  contractor,  had  been  to  those 
engaged  in  that  work  to  refrain  from  stepping  upon  the  tool- 
box referred  to.  There  was  no  proof  tnat  anj  instructions 
of  the  kind  had  been  conveyed  to  defendant  m  error;  but, 
upon  the.  contrary,  it  was  shown  that  this  was  the  usual  and 
customary  habit  adopted  for  the  purpose  designated.  Plaint- 
iff in  error  then  called  witnesses  for  the  purpose  of  establish- 
ing the  fact  that  general  instructions  of  the  kind  referred  to 
had  been  issued  by  Huater,  without  reference  to  their  having 
been  brought  to  plaintiff's  knowledge.  This  we  infer  from 
the  questions  propounded  to  the  witnesses.  Objection  was 
made  upon  .the  ground  of  the  immateriality  of  the  evidence 
which  was  sustained,  and  to  which  plaintiff  m  error  excepted, 
but  made  no  offer  of  the  proof  of  any  fact  which  it  proposed 
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to  submit  to  the  consideration  of  the  court  and  jury.  This 
was  necessary,  in  order  to  a  consideration  by  tnis  court  of 
the  question  presented. 

It  is  next  contended  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  that  defendant  in  error  was  ^ilty  of 
contributory  negligence  at  the  time  when  he  received  the 
injury  of  which  complaint  is  made.  The  evidence  submitted 
to  the  jury  was  in  some  sense  contradictory,  yet  we  think  it 
sufficiently  appears  that  the  universal  custom  was  to  allow 
the  engine  to  remain  stationary  during  the  time  that  defend- 
ant in  error  was  filling  the  tender  with  coal,  that  there  was 
no  reason  for  him  to  expect  that  the  engine  would  be  re- 
moved, and  it  is  clearly  shown  that  the  engineer  did  not  con- 
template a  removal  01  the  engine ;  that  it  was  not  only  the 
custorn  of  defendant  in  error,  but  of  other  persons  engaged 
in  that  employment,  to  step  from  the  top  of  the  cab  onto  the 
tool-box,  for  the  purpose  of  removing  the  coal  which  might 
accumulate  either  at  the  mouth  of  the  pocket  or  upon  the 
apron,  in  order  that  the  apron  might  be  thrown  back  to  its 
proper  place ;  that  the  accident  was  caused  solely  by  the  act 
of  tne  engineer  in  reversing  the  lever,  the  movement  of  the 
engine  being  owing  to  the  fact  that  there  was  steam  in  the 
steam-chest  at  the  time  the  lever  was  reversed.  While  it  is 
quite  probable  that  the  engineer  was  not  aware  of  the  pres- 
ence of  the  steam  in  the  chest,  it  is  doubtless  true  that  he  was 
aware  of  the  fact  that,  if  the  steam  was  present  at  the  time  he 
reversed  the  lever,  the  necessary  result  would  be  a  removal 
of  the  engine.  Whether  any  effort  on  his  part  was  made  to 
ascertain  as  to  whether  the  steam  was  in  the  chest  or  not  docs 
not  appear,  or,  at  any  rate,  he  did  not  satisfy  himself  that  it 
was  not  there.  The  lever  was  reversed  without  the  knowl- 
edge of  defendant  in  e;rror,  and  without  his  attention  being 
called  in  any  way  to  the  fact,  or  that  there  was  danger  of  the 
engine  being  moved  backward  by  the  action  of  the  engineer. 
So  far  as  we  are  able  to  see,  he  was  not  in  any  degree  guilty 
of  contributory  negligence,  but  the  action  of  the  engineer, 
without  giving  warning  to  others,  was  competent  for  the  jury 
to  consider  for  the  purpose  of  ascertaining  whether  or  not  the 
accident  was  caused  by  his  want  of  due  and  proper  care.  The 
judgment  of  the  district  court  is  affirmed.  The  other  judges 
concur. 

Express  Messeng^er  and  Employe  of  Railroad  Company  as  FellowServantSi 
— An  express  messenger  in  the  employ  of  an  express  company,  who  is  car- 
ried on  the  train  of  a  railroad  company  without  a  ticket  or  payment  oi 
fare,  but  under  a  contract  between  the  railroad  company  and  the  express 
company,  is  not  in  any  sense  engaged  in  any  common  employment  with 
the  servants  of  the  railroad  company.  Jennings  v.  Grand  Trunk  R.  Oi-* 
1 5  Ont.  App.  Rep.  477. 
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EVANSVILLE  &  TERRE  HaUTE  R.  CO. 

{Indiana  Supreme  Courts  November  21,  1889.) 

Fallow-Servants^Master  Mechanic  and  Machinitt— A  master  mechanic 
who  is  invested  with  full  authority  oyer  those  employed  in  a  shop  under 
his  control,  is  not  fellow-servant  of  a  machinist  who  is  engaged  under  his 
direction  in  disconnecting  the  equalizer  of  a  locomotive,  and  who  is  injured 
in  consequence  of  the  equalizer  being  negligently  pulled  out  of  its  place  by 
the  master  mechanic. 

Appeal  from  Superior  Court,  Vanderburgh  County. 

Action  to  recover  damages  for  personal  injuries.  The 
plaintiff  appeals  from  a  judgment  sustaining  a  demurrer  to 
the  complamt. 

Brownlee  &  Gudgel  for  appellant. 

John  E,  Iglehart  and  Edwin  Taylor  for  appellee. 

Elliott,  C.  J. — The  appellant  was  a  machinist  in  the  service 
of  the  appellee,  engaged  in  work  in  its  shops  in  the  city  of 
Evansville,  under  the  control  of  its  master  mechan-  ^^ 

ic,  John  Torrence.  The  master  mechanic  had  the 
entire  control  of  the  shop,  of  all  the  employes  therein,  and  of 
all  work.  He  had  full  authority  to  employ  and  discharge 
the  machinists  and  workmen,  and  he  had  authority  to  select 
and  to  change  machinery.  On  the  21st  day  of  April,  1884, 
the  appellee  desired  to  mspect  the  head  of  the  equalizer  on 
one  of  Its  locomotives  for  the  purpose  of  ascertaining  whether 
the  key  could  be  changed,  and  its  master  mechanic  ordered 
the  appellant  to  disconnect  the  equalizer,  and  remove  it  from 
its  place,  in  order  to  enable  the  master  mechanic  to  examine 
it.  While  the  appellant  was  engaged  in  the  work  of  remov- 
ing the  key  of  the  equalizer,  under  the  master  mechanic's 
direction,  the  equalizer  was  neg^ligently  pulled  out  of  its  place 
by  the  master  mechanic,  and  it  tell  upon  the  appellant,  and 
very  severely  injured  him.  The  equalizer  was  a  piece  of  iron 
weighing  200  pounds,  and  it  was  caused  to  fall  upon  the  ap- 
pellant by  the  negligence  of  the  master  mechanic,  and  with- 
out any  fault  on  the  appellant's  part. 

It  is  established  law  m  this  jurisdiction  that  the  common 
master  is  not  responsible  to  an  employe  for  an  injury  caused 
by  the  negligence  of  a  co-employe.    From  this  rule,  so  long  set- 
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tied,  we  cannot  depart.  Indiana,  B.  &  W.  R.  Co.  v.  Dailey, 
1 10  Ind.  75 ;  Capper  v,  Louisville,  E.  &  St.  L.  R.  Co., 
NefUffenee  of  103  Ind.  305, 21  Am.  &  Eng.R.  Cas.  525 ;  Indiana  Car 
wlBtr^"  ^^-  ^-  Parker,  100  Ind.  181 ;  Boeard  v,  Louisville, 
E.  &  St.  L.  R.  Co.,  Id,  491 ;  Atlas  Engine  Works 
V.  Randall,  Id,  293.  It  is  also  settled  that  the  fact  that  the  one 
employe  is  the  superior  of  the  other  makes  no  difference,  for 
the  question  is  not  one  of  rank.  The  question  is,  were  they 
fellow-servants?  If  they  were,  there  can  be  no  recovery 
against  the  master  for  injuries  caused  by  the  negligence  of 
the  co-employe.  Drinkout  v.  Eagle  Macnine  Works,  90  Ind. 
423 ;  Brazil  «x  C.Coal  Co.  v,  Cain,  98  Ind.  282;  Indiana  Car 
Co.  V,  Parker,  supra\  Pittsburgh,  C.  &  St.  L.  R.  Co.  v,  Adams, 
105  Ind.  151,  23  Am.  &  Eng.  R.  Cas.  408;  McCosker  v.  Long 
Island  R.  Co.,  84  N.  Y.  yjy  5  Am.  &  Eng.  Corp.  Cas.  564;  Cris- 
pin V,  Babbitt,  81  N.  Y.  516;  Moore  z/.  Wabash,  St.  L.  &  P.  R. 
Co.  (J^Io.),  21  Am  &  Eng.  R.  Cas.  509. 

If  Torrence  was  acting  in  the  capacity  of  a  co-employe  at 
the  time  his  negligence  caused  the  appellant's  injury,  this  ac- 
tion cannot  be  maintained,  although  he  was  the 
dents!*''****  appellant's  superior,  and  had  the  right  to  retain  or 
discharge  him.  An  agent  of  high  rank  may  be,  at 
the  time  an  act  is  done,  the  fellow-servant  of  another  employe, 
occupying  a  subordinate  position.  Hussey  v.  Coger,  112  N. 
Y.  614.  If,  for  instance,  the  general  superintendent  should 
take  hold  of  one  end  of  an  iron  ^rail  to  assist  an  employe  of 
the  company  in  loading  it  on  the  car,  he  would  be,  as  to  that 
single  act,  a  fellow-employe,  although  as  to  other  acts  he 
might  be  the  representative  of  the  master.  Where,  however, 
the  agent  whose  negligence  caused  the  injury  is  at  the  time 
in  the  master  s  place,  then  he  is  not  a  co-employe,  but  a  rep- 
resentative of  the  employer.  His  breach  of  duty  is  then  the 
employer's  wrong,  for  in  such  cases  the  act  of  the  representa- 
tive is  the  act  of  the  principal.  By  whatever  name  the  posi- 
tion which  the  agent  occupies  may  be  called,  he  is  the  repre- 
sentative of  the  master,  if  nis  duties  are  those  of  the  master; 
but,  if  his  duties  are  not  those  of  the  master,  then  he  is  no 
more  than  a  fellow-employe  with  those  engaged  in  the  com- 
mon service,  no  matter  what  may  be  his  nominal  rank.  In- 
diana Car  Co.  V.  Parker,  supra;  Pennsylvania  Co.  v.  Whit- 
comb,  1 1 1  Ind.  212  ;  Krueger  v,  Louisville,  N.  A.  &  C.  R.  Co., 
Ill  Ind.  51 ;  Indianapolis  &  St.  L.  R.  Co.  v.  Watson,  114  Ind. 
20,  33  Am.  &  Eng.  R.  Cas.  334;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Sandford,  117  Ind.  265  ;  Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v, 
Lang,  118  Ind.  579,  38  Am.  &  Eng.  R.  Cas. '25;  Franklin  z'. 
Winona  &  St.  P.  R.  Co.,  37  Minn.  409,  31  Am.  &  Eng.  R.  Cas. 
211 ;  Anderson  v,  Bennett,  16  Or.  515,  38  Am.  &  Eng.  R.  Cas. 
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87 ;  Atchison,  T.  &  S.  F.  R.  Co.  v,  McKee,  37  Kan.  592 ;  Gunter 
V,  Granite ville  Manuf'g  Co.,  18  S.  Car.  262. 

Our  judgment  is  that,  at  the  time  the  appellant  was  injured, 
Torrence,  the  master  mechanic,  was  performing  the  master's 
duty;  and  not  merely  the  duty  of  a  fellow-servant. 
He  was  in  control  o"f  the  shop  where  the  appellant  ^y'^l^lp""' 
was  working.  He  was  the  only  representative  of  eipai. 
the  master  at  that  place.  Men,  machinery,  and 
work  were  under  his  control.  He  gave  the  orders  which  it 
was  the  duty  of  those  under  him  to  obey,  and  he  alone  could 
give  orders  as  the  master's  representative.  He  gave  the 
specific  order  under  which  the  appellant  acted.  He  did  not 
join  the  appellant  as  a  fellow-servant  in  doing  the  work,  but 
ne  commanded  it  to  be  done.  He  was  in  the  position  of  one 
exercising  authoritjj^,  and  not  in  that  of  one  engaged,  in  com- 
mon with  another,  in  the  same  line  of  service.  The  obliga- 
tion to  make  safe  the  working-place  and  the  materials  with 
which  the  work  is  done  rests  on  the  master,  and  he  cannot 
escape  it  by  delegating  his  authority  to  an  agent.  It  is  also 
the  master's  duty  to  do  no  negligent  act  that  will  augment 
the  dangers  of  the  service.  In  this  instance  Torrence  was 
doing  what  the  master  usually  and  properly  does  when  pres- 
ent in  person,  for  he  was  commanding,  and  directing  the  ex- 
ecution of  what  he  had  commanded.  By  his  own  act  he  made 
it  unsafe  to  do  what  he  had  commanded  should  be  done. 
Acts  of  the  master  were  therefore  done  by  one  having  author- 
ity to  perform  them,  and  the  breach  of  duty  was  that  of  one 
who  stood  in  the  master  s  place.  It  is  not  easy  to  conceive 
how  it  can  be  justly  asserted  that  one  who  commands  an  act 
to  be  done,  and  who  possesses  the  authority  to  command  and. 
enforce  obedience  from  all  servants  employed  in  a  distinct 
department,  by  virtue  of  the  power  delegated  to  him  by  the 
master,  is  no  more  than  a  fellow-servant ;  for,  in  the  absence 
of  the  master,  the  command,  if  entitled  to  obedience,  must  be 
that  of  the  master,  conveyed  through  the  medium  of  an  agent. 
Nor  can  it  be  held,  without  infringing  the  principles  of  natural 
justice,  that,  if  he  who  is  authorized  to  give  the  command 
makes  its  execution  unsafe,  the  emplo^-e  whose  duty  it  is  to 
obey  has  no  remedy  for  an  injury  received  while  doing  what 
he  was  commanded  to  do.  Nor  do  the  better  reasoned  author- 
ities justify  such  a  conclusion.  The  decisions  are  conflicting, 
it  is  true,  but  the  decided  weight  of  authority  is  that,  where 
the  act  is  such  as  the  master  should  perform,  he  is  liable,  no 
matter  by  whom  the  duty  is  performed.  **  As  to  such  acts,** 
said  the  court  in  Flike  v,  Boston  &  A.  R.  Co.,  53  N.  Y.  553, 
"  the  agent  occupies  the  place  of  the  corporation,  and  the 
latter  should  be  aeemed  present,  and  consequently  liable  for 
the  manner  in  which  they  are  performed." 
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In  this  instance  Torrence  was  not  a  fellow  servant  while 
engaged  in  commanding  work  to  be  done,  and  directing  the 
execution  of  the  command,  although  if  it  had  appeared  that 
he  was  engaged  with  the  appellant  in  doing  the  work,  within 
the  line  of  the  latter's  services,  it  might  perhaps  be  otherwise. 
"  The  true  test, "  said  the  court  in  Gunter  v.  GraniteviUe 
Manuf.  Co.,  supra,  "  is  whether  the  person  in  question  is  em- 
ployed to  do  any  of  the  duties  of  the  master.  If  so,  then  he 
cannot  be  regarded  as  a  fellow-servant,  *  *  *  but  is  the 
representative  of  the  master,  and  any  negligence  on  his  part 
in  the  performance  of  the  duty  of  the  master  thus  delegated 
to  him  must  be  regarded  as  tne  negligence  of  the  master. " 
The  rule  thus  stated  goes  further  than  we  are  required  to  do 
in  this  instance ;  for  we  need  go  no  further  than  to  hold  that 
while  engaged  in  ordering  the  work  to  be  done,  and  in  super- 
vising its  performance,  the  master  mechanic  represented  his 
principal.  If,  however,  it  had  appeared  that  the  master  me- 
chanic was  not  the  person  in  charge  of  the  men,  and  the  shop 
and  its  equipments,  but  was,  although  a  superior  agent,  en- 
gaged in  domg  the  same  general  work  as  that  for  which  the 
appellant  was  employed,  it  would  be  different.  As  the  facts 
appear  in  the  recofd,  the  master  had  invested  the  masterme- 
cnanic  with  full  authority  over  the  appellant  and  all  others 
employed  in  the  shop  under  his  control ;  thus  bringing  the 
case  within  the  decision  in  the  case  of  Atlas  Engine  Works 
V.  Randall,  100  Ind.  293,  where  it  was  said  :  "  If  the  agent  or 
servant  upon  whom  the  power  to  command  is  given  exer- 
cises the  power,  and  fails  to  discharge  the  obligation,  to  the 
hurt  of  the  servant,  who  is  without  fault,  the  failure  is  that  of 
the  master,  and  he  must  respond.  "  In  the  case  now  at  our 
bar,  the  a^ent  who  had  the  power  to  command,  and  who  exer- 
cised it,  himself  violated  the  duty  which  rested  upon  him  as 
the  representative  of  his  principal,  and  by  his  own  act  of  neg- 
ligence brought  injury  upon  the  employe  engaged  in  doing 
the  work  he  was  ordered  to  do.  Although  the  case  of  Haw- 
kins V.  Johnson,  105  Ind.  29,  belongs  to  a  somewhat  different 
class  from  the  one  to  which  this  class  belongs,  still  what  is 
there  said  as  to  the  right  of  an  employe  to  obey  the  direc- 
tions of  a  superior  is  applicable  here,  and  strongly  tends  to 
support  our  conclusion.  What  we  have  said  of  tJawkins  v. 
•  Johnson  applies  also  to  the  case  of  Rogers  t/.  Overton,  87  Ind. 
410.  Many  of  the  cases  go  much  further  than  we  do  here, 
for  they  assert  that  an  employe  is  justified  in  obeying  the  or- 
ders of^  one  who  has  a  rignt  to  command,  unless  the  danger 
of  obedience  is  so  apparent  that  a  reasonably  prudent  man 
would  not  assume  the  risk.  Stephens  v.  Hannibal  &  St.  J.  R- 
Co.,  96  Mo.  207,  38  Am.  &  Eng.  R.  Cas.  1 10 ;  Huhn  v.  Mis- 
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souri  Pac.  R.  Co.,  92  Mo.  443,  31  Am.  &  Eng.  R,  Cas.  221 ; 
Keegan  v,  Kavanaugh,  62  Mo.  230. 

wHiether  these  decisions  go  beyond  the  true  line  or  not 
we  neither  inquire  nor  decide,  but  we  do  affirm   that  the 
reasoning,  in  so  far  as  it  covers  and  is  limited  to  a  case  such 
as  this,  is  unanswerable ;  for  here  the  master  mechanic  had 
the  right  to  command,  and  he  was  the  only  person  in  the 
shop  who  could  rightfully  command,  the  employes  serving 
under  him.     The  duty  of  the  master  mechanic,  as  it  appears 
from  the  complaint,  was  to  order  what  should  be  done ;  and 
this,  it  has  been  well  decided,  is  intrinsically  the  master's  act, 
and  not  that  of  a  mere  fellow-servant.     Theleman  v,  Moeller, 
73  Iowa,  109;  Braun  v,  Chicago,  R.  I.,  etc.,  R.  Co.,  53  Iowa, 
595.     We  do  not  affirm  that  an  employe,  with  authority  to 
command,  may  not  be  a  fellow-servant.     On  the  contrary, 
we  hold  that  one  having  authority  to  command  may  still  be 
a  fellow-servant ;  but  we  hold,  also,  that  where  the  position 
is  such  as  to  invest  the  employe  with  sole  charge  of  a  branch 
or  department  of  the  employer's  business,  the  employe,  as  to 
that  branch  or  department,  may  be  deemed  a  vice-princi- 
pal, while  engaged  in  giving  orders  or  directing  their  exe- 
cution.    Chicago  &  A.  R.  Co.  v.  Hoyt, '122  111.  369,  3  Am. 
&  Eng.  R.  Cas.  309 ;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Hawk, 
121   111.  259,   31    Am.  &  Eng.   R.  Cas.  306.     "  Where,"  it  is 
said  in  a  well-considered  case,  **  a  master  places  the  entire 
charge  of  his  business,  or  a  distinct  department   of  it,  in 
the  hands  of  an  agent,   exercising   no   discretion   and   no 
oversight  of  his  own,  it  is  manifest  that  the  neglect  of  the 
agent  of  ordinary  care,  in  supplying  and  maintaming  suita- 
ble  instrumentalities  for  the  work  required  to  be  done,  is  a 
breach  of  duty  for  which  the  master  should  be  held  liable. " 
Cooper  V,  Pittsburg,  C,  etc.,  R.  Co.,  24  W.  Va.  37.     Sub- 
stantially the  same  statement  of  the  rule  is  made  in  Mullan 
V.  Philadelphia  &  S.  Mail  Steamship  Co.,  78  Pa.  St.  25.     This 
rule  applies  to  the  case  made  by  the  complaint  before  us, 
and  it  is  that  case,  and  that  alone,  to  which  our  discussion 
is  directed  and  to  which  our  conclusions  apply.     If  it  ap- 
peared  that  the   master  mechanic  worked  with  the  machin- 
ists in  the  shop  as  a  foreman  or  a  like  agent  ordinarily  does, 
we  should  have  a  different  case.     This,  however,  does  not 
appear ;  for,  on  the  contrary,  it  does  appear  that  the  mas^ 
ter  mechanic   was  invested  with  sole  control  of  the  shop, 
and  that  his  duties  were  not  those  of  a  mere  workman,  but 
those  of  one   whose  duty  it  was  to  manage  a  distinct  de- 
partment, and  to  give  orders  to  the  machinists  and  other  em- 
ployes as  to  the  duties  they  should  perform.     We  cannot 
further  comment  upon  the  decisions  on  this  branch  of  the 
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case  which  we  have  examined,  but  refer  without  comment 
to  some-  of  them.  Hough  v,  Texas  &  P.  R.  Co.,  100  U.  S. 
213;  Ford  V,  Fitchburg  R.  Co.,  no  Mass.  240;  Wilson  v. 
Willimantic  Linen  Co.,  50  Conn.  433 ;  Mayhew  v,  Sullivan 
Mining  Co.,  76  Me.  100 ;  Atchison,  T.  &  S.  F.  R.  Co.  v,  Mc- 
Kee,  37  Kan.  592 ;  Missouri  Pac.  R.  Co.  v,  Peregoy,  36  Kan. 
424 ;  Central  Trust  Co.  v.  Texas  &  St.  L.  R.  Co.,  32  Fed. 
Rep.  448. 

It  is  important  to  bear  in  mind  that  the  appellant  was  per- 
forming a  special  duty  enjoined  upon  him  by  a  superior  whom 
it  was  his  duty  to  obey.  Although  the  work  w^as  within  the 
general  scope  of  his  service,  nevertheless  he  was  performing 
it  under  a  special  order.  It  was  therefore  a  wrong  on  the 
part  of  the  agent,  having  the  right  to  order  him  to  do  the 
specific  work,  to  increase  the  peril  of  the  service  by  his  own 
negligence.  The  employe,  acting  under  the  specific  order, 
had  a  right  to  assume,  in  the  absence  of  wammg  or  notice, 
that  his  superior  who  gave  the  order  would  not,  by  his  own 
negligence,  make  the  work  unsafe.  Cincinnati,  I.,  St.  L.  & 
C.  R.'Co.  v.  Lang,  118  Ind.  579,  38  Am.  &  Eng.  R.  Cas.  25; 
Coombs  V,  Cordage  Co.,  102  Mass.  572 ;  Haley  v.  Case,  142 
Mass.  316;  Goodfellow  v,  Boston,  H.  &E.  R.  Co.,  106  Mass. 
461  ;  Crowley  v.  Burlington,  C.  R.  &  N.  R.  Co.,  65  Iowa, 
658,  18  Am.  &  Eng.  R.  Cas.  56 ;  Abel  v.  Delaware  &  H.  Canal 
Co.,  103  N.  Y.  581 ;  Reagan  v.  St.  Louis,  K.,  etc.,  R.  Co.,  93 
Mo.  348  ;  Lewis  v,  Seifert,  1 16  Pa.  St.  628.  We  adhere  firmly 
to  the  rule  declared  in  such  cases  as  Indianapolis  &  St.  L.  R. 
Co.  V.  Watson,  144  Ind.  20,  and  St.  Louis,  N.  A.  &  C.  R.  Co. 
V.  Sanford,  117  Ind.  265,  that  the  employe  assumes  all  the 
risks  incident  to  the  service  he  enters;  but  we  assert  that 
the  rule  does  not  apply  where  a  superior  agent,  representing 
the  master,  orders  the  employe  to  do  a  designated  act,  and, 
while  the  employe  is  engaged  in  doing  what  he  was  specially 
ordered  to  do,  that  superior,  by  an  act  of  negligence,  causes 
the  employe  to  receive  an  injury.  The  employe  in  entering 
the  service  does  not  assume  a  nsk  created  by  the  negligent 
act  of  the  master's  representative  in  making  unsafe  work 
which  he  specifically  orders  the  employe  to  perform.  If  the 
master  mechanic  had  been  no  more  than  a  co-employe  work- 
ing with  the  appellant,  or  if  the  appellant  had  entered  the 
service  knowing  that  the  master  mecnanic  was  to  work  with 
him,  then  he  w-ould  be  held  to  have  assumed  the  risk  arising 
from  the  master  mechanic's  negligence  while  working  or 
acting  merely  in  the  capacity  of  a  fellow-servant  We  hold 
that  the  facts  stated  in  the  complaint  are  sufficient  to  compel 
the  appellee  to  answer.     Judgment  reversed. 

Fellow-Servants — Injuries  to  Laborer  Through   Negligence   of  ForemaRr— 

Where  the  foreman  of  a  gang  in  the  service  of  a  railroad  company  engaged 
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in*  removing  stone  inside  of  a  railroad  caf,  negligently  tells  the  laborers 
under  him  to  use  a  chain  which  is  in  bad  repair,  a  laborer  injured  in  con- 
sequence of  the  breaking  of  silth  chain,  has  no  cause  of  action  a^inst  the 
company  therefor,  the  negligence  being  that  of  the  foreman,  his  fellow- 
servant.     Kinney  v,  Corbm,  Pa.  Sup.  Ct.,  Feb.  17,  1890. 

Same — CarRepairer  and  Foreman. — A  foreman  of  car-repairers  in  the 
shops  of  a  railroad,  who  has  power  to  employ  and  discharge  hands,  is  not 
the  fellow-servant  of  a  car-repairer  working  under  his  orders,  but  is  the 
representative  of  the  company,  and  the  company  is  liable  to  the  car-re- 
pairer for  injuries  caused  by  the  foreman's  negligence.  Missouri  Pac.  R. 
Co.  ^'.  Williams,  Tex.  Sup.  Ct.,  Nov.  5,  1889.  Gaines,  J.,  who  delivered 
the  opinion  of  the  court,  said  :  "  The  evidence  was  sufncient  to  warrant 
the  finding  by  the  jury  that  Holmes  had  the  power  to  employ  and  dis- 
charge hands,  aod  the  verdict  is  conclusive  upon  that  point.  The  ques- 
tion therefore  arises  whether  he  is  to  be  deemed  the  representative  01  the 
company,  or  a  fellow-ser\-ant,  as  to  the  employes  under  his  control.  Upon 
this  question  the  authorities  are  conflicting.  The  courts  of  many  of  the 
states  hold  that  it  is  only  when  an  employe  is  charged  with  a  duty  which, 
by  its  implied  contract,  a  railroad  company  has  undertaken  towards  its 
employe,  such  as  furnishing  a  safe  track  and  machinery,  and  the  employ- 
ment of  careful  and  skillful  servants,  and  the  injury  results  to  another  em- 
ploye from  his  neglect  to  perform  that  duty,  that  he  is  deemed  the  vice- 
principal  of  the  company,  and  not  the  fellow-servant  of  the  injured  party. 
On  the  other  hand,  there  are  numerous  cases  which  hold  that  the  employe 
who  has  charge  of  a  special  department  of  a  company's  business,  with  ■ 
power  to  employ  and  discharge  the  servants  in  his  department,  is  not  to 
be  deemed  the  fellow-servant  of  those  under  his  control.  This  rule  has 
been  recognized  and  followed  by  this  court.  Wall  v.  Railway  Co.,  4  Tex. 
Law  Rev.  37.  A  servant  who  has  the  authority  to  employ  other  servants, 
under  his  immediate  supervision,  exercises  an  important  function  of  his 
master,  and  has  as  full  control  over  them  as  the  master  would  have,  were 
he  present,  acting  in  person.  The  subordinate,  in  such  a  case,  is  as  much 
the  servant  of  the  agent  who  employs  and  controls  him  as  he  would  be  of 
the  master,  were  the  latter  discharging  the  functions  of  his  agent.  It 
seems,  therefore,  that  there  is  as  much  reason  for  holding  that  a  servant 
assumes  the  risk  of  the  master's  negligence  as  for  holding  that  he  assumes 
the  risk  of  the  negligence  of  such  a  superior  employe  of  his  master.  He 
may  be  presumed  to  exercise  an  influence  over  a  co-employe  who  did  not 
employ  and  has  no  power  to  discharge  him,  calculated  to  promote  care 
ana  vigilance  on  part  of  the  latter,  which  he  cannot  or  dare  not  exercise 
towards  one  who  has  the  right  to  terminate  his  employment.  There  is 
reason,  therefore,  for  adhering  to  the  previous  ruling  of  this  court,  and  for 
holding  that  if  the  plaintiff  in  this  case  was  under  the  immediate  control 
of  Holmes,  and  Holmes  had  the  power  to  employ  and  discharge  the  ser- 
var^ts  under  him,  Holmes  is  to  be  treated  as  the  representative  of  the  com- 
pany, and  not  the  fellow-servant  of  the  plaintiff." 

Same — Promise  of  Foreman  to  Keep  Lookout. — The  plaintiff,  a  car-repair- 
er, sued  to  recover  damages  for  injuries  sustained  whilst  repairing  a  car. 
He  testified  thas  he  was  ordered  by  his  foreman  to  go  under  and  repair  a 
car,  which  was  not  on  a  repair  track,  but  upon  a  track  used  by  the  trans- 
portation de{>artment  in  connection  with  the  main  track.  Plaintiff  obeyed 
the  order  and,  while  lying  under  the  car,  it  was  struck  by  another  car, 
and  the  wheel  of  the  car  he  was  repairing  was  driven  upon  his  heel  inflict- 
ing serious  injury.  He  also  testified  that  before  he  went  under  the  car,  the 
foreman  promised  to  watch,  and  to  see  that  he  was  not  injured.  He  also 
asked  two  other  employes  to  watch.  The  defendant  requested  an  instruc- 
tion that  although  tne  foreman  promised  to  watch  for  plaintiff,  yet  if  "  he 
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abandoned  the  watch  with  plaintiff's  knbwledge/' and  plaintiff  then  contin- 
ued to  work,  relying  on  the  promise  of  the  other  employes  to  keep  a  look- 
out and  protect  him,  such  employes  were'  plaintiff's  fellow-servants,  and 
plaintiff  could  not  recover.  The  court  refused  to  give  the  charge  as  re- 
quested, and  added  at  its  own  motion  after  the  word  "knowledge"  the 
following :  "  and  that  plaintiff  knew  or  ought  to  have  known  that  the 
foreman  would  not  by  himself  or  others  protect  him,"  and  then  gave  the 
charge  as  modified.  Held,  that  the  instruction  as  modified  was  not  erro- 
neous, there  being  no  evidence  to  show  that  plaintiff  knew  that  the  foreman 
had  abandoned  the  watch,  although  there  was  evidence  showing  that  he 
had  left  the  car  under  which  plaintiff  was  working,  and  that  plaintiff  knew 
this.     Missouri  Pac.  R.  Co.  7/.  Williams,  Tex.  Sup.  Ct.,  Nov.  5.  1889. 

Same — Contributory  Negligence  of  Fellow-Servantt — Plaintiff,  a  car-re- 
pairer, was  injured  while  at  work  under  a  car.  The  evidence  showed  that 
the  foreman  car-repairer,  and  also  the  yard-master  and  a  switchman,  prom- 
ised to  keep  a  lookout  and  to  protect  nim  from  injury.  Held,  that  an  in- 
struction that  if  plaintiff  when  he  went  to  work  under  the  car  relied  on 
the  assurances  of  protection  made  by  the  yard-master  and  switchman,  and 
if  the  former  was  not  in  a  common  employment  with  the  plaintiff,  but 
promised  to  look  out  for  plaintiff  at  his  request,  then  they  must  find  for 
defendant,  was  properly  refused.  If  the  foreman  promised  to  protect 
plaintiff  while  at  work  under  the  car,  and  if  plaintiff  relied  upon  the  prom- 
ise and  the  foreman  failed  to  protect  hfm,  the  employer  was  not  relieved 
from  liability  by  the  failure  of  the  others  to  keep  a  lookout  as  they  had 
promised.    Missouri  Pac.  R.  Co.  z/.  Williams,  Tex.  Sup.  Ct.,  Nov.  5, 18S9. 


Louisville,  New  Orleans  &  Texas  R.  Co. 

V. 

Petty. 

(Mississippi  Supreme  Courts  March   10,  1890.) 

Fellow-Servants — Brakeman — Employe  Engaged  to  Fill  Sand*boxi — An  em- 
ploye whose  duty  it  is  to  fill  the  sand-box  of  the  engine,  is  the  fellow-ser- 
vant of  a  brakeman  on  the  train,  and  the  latter  cannot  recover  for  injuries 
sustained  in  an  accident  caused  by  negligence  in  failing  to  fill  the  sand- 
box, when  it  does  not  appear  that  the  company  was  at  &ult  as  to  the  se- 
lection or  retention  of  its  servants. 

Appeal  from  Circuit  Court,  Williamson  County. 

Action  to  recover  damages  for  personal  injuries.  Plaintiff, 
a  brakeman,  was  thrown  from  the  train  whilst  it  was  ascend- 
ing a  ^rade,  the  engine  having  jerked  and  slipped  because 
of  an  msufficient  supply  of  sand  in  the  sand-box.  Verdict 
and  judgment  were  rendered  for  the  plaintifif  and  the  defend- 
ant appeals. 

W.  P,  &/.  B.  Harris  for  appellant. 

D,  C,  Bramlett  and  H,  C.  Capell  for  appellee. 

Campbell,  J. — The  evidence  tends  to  show  that  the  injury 
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received  by  the  appellee  was  caused  by  the  want  of  sand  in 
sufficient  quantity  in  the  sand-box  on  the  engine,  but 
there  is  no  evidence  how  it  came  about  that  the  ^^J^'J^*  „ 
supply  of  sand  was  insufficient.     Whether  the  en-  i^neeo/rX 
gine  was  furnished  properly,  in  this  respect,  at  the  low^rrwit. 
start,  and  had  exhausted  the  supply,  or  started  un- 
furnished, does  not  appear.     If  tne  latter  be  true,  it  was  be- 
cause of  the  failure  01  duty  of  that  servant  of  the  company 
whose  duty  it  was  to  fill  the  sand-box  suitably ;  and  for  an 
injury  suffered  by  reason  of  the  negligence  of  such  fellow- 
servant  the  appellee,  a  brakeman  on  the  train,  has  no  claim  on 
the  company ;  it  not  being  made  to  appear  that  it  was  at  fault 
as  to  the  selection  or  retention  of  the  servant,  or  in  any  other 
respect  as  to  this  service. 

No  rule  of  common  law  is  more  universally  affirmed  than 
non-liability  of  the  master  to  one  of  his  servants  for  an  injury 
caused  by  the  negligence  of  a  fellow-servant  engaged  in  the 
common  service ;  and  it  was  distinctly  announced  in  this  state, 
more  than  16  years  ago,  that  all  employes  of  a  railroad  com- 
pany, engaged  in  merely  operative  service  connected  with  the 
carrying  on  of  the  business  of  running  trains,  are  fellow-ser- 
vants, and  that  the  common  employer  is  not  responsible  to  one 
of  these  for  injuries  caused  by  the  negligence  01  another.  Un- 
doubtedly the  "hostler"  or  yard  servant,  charged  with  the 
duty  of  supplying  the  engine  before  starting  it  on  the  road, 
with  fuel,  water,  sand,  or  other  needed  thing,  is  a  mere  servant, 
and  not  the  agent  or  representative  of  the  master,  except  in  that 
qualified  or  subordinate  sense  in  which  every  servant  may  be 
said  to  be:  and  if  it  be  true,  which  has  not  yet  been  affirmed 
in  this  state,  that  certain  employes  of  a  railroad  company  are 
not  fellow-servants  of  the  army  of  employes  employed  in  doing 
the  work  of  carrying  on  the  business,  it  would  yet  be  true  that 
the  appellee  and  the  laborer  whose  default  is  supposed  to  have 
led  to  his  hurt  were  fellow-servants,  and  no  liability  attached 
to  the  common  master.  The  rule  on  this  subject  announced 
in  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hughes,  49  Miss.  258, 
(decided  in  1873,)  and  reaffirmed  with  emphasis  in  Howd  v. 
Mississippi  Cent.  R.  Co.,  50  Miss.  178  (1874,)  has  remained 
undisturbed  by  judicial  or  legislative  enactment,  and  must  be 
regarded  as  the  accepted  doctrine  in  this  state ;  and  we  must 
not  be  expected  to  follow  the  devious  ways  of  those  courts 
which,  in  bending  the  rule,  which  all  acknowledge,  to  effect 
their  ideas  of  justice  in  particular  cases,  have  well  nigh  de- 
stroyed the  rule  itself.  This  rule,  as  held  in  this  state,  and  in 
several  other  states  of  the  United  States,  and  in  England,  is  a 
•  simple  one,  just  in  its  principle,  politic  in  its  application,  be- 
cause conservative  of  life  and  property,  and  easily  understood 
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and  applied,  while  all  efforts  to  vary  and  qualify  it  have  in- 
volved courts  undertaking  it  in  endless  contradictions  and  diffi- 
culties. 

The  writer  of  this  opinion  was  at  the  bar,  and  was  sought 
to  be  employed  to  bring  the  action  of  Railroad  Co.  v.  Hughes, 
cited  above,  and  after  careful  consideration  of  the  case,  with 
the  facts  before  him,  declined  to  act  as  counsel,  on  the  ground 
that  the  law  was  believed  to  be  against  the  right  to  recover 
on  those  facts ;  which  circumstance  is  mentioned  to«how  that, 
before  any  announcement  of  the  law  on  this  subject  in  this 
state,  the  writer  had  reached  the  conclusion  afterwards  an- 
nounced in  the  very  case  which  had  been  offered  him  ascoun- 
sel  and  declined.  This  conclusion  was  based  on  the  law  of 
master  and  servant  as  laid  down  in  books  which  were  accessi- 
ble. The  case  was  not  tried  on  the  principles  announced  in 
this  opinion,  and  a  new  trial  must  be  had. 

Reversed  and  remanded. 

Negligence  of  Feilow-Servants — Failure  to  Light  Headlight. — A  track  re- 
pairer was  injured  by  a  train  running  into  a  handcar  upon  which  he  was 
returning  home  from  work.  The  evidence  showed  that  the  headlight  of 
the  locomotive  was  not  lighted.  Held,  that  the  negligence  of  the  person 
whose  duty  it  was  to  light  the  headlight  was  the  negligence  of  a  fellow-ser- 
vant, and  that  the  plaintiff  could  not  recover.  Collins  v.  St.  Paul  &  S.  C. 
R.  Co.  (Minn.),  8  Am.  &  Eng.  R.  Cas.  150. 

Where,  through  the  fault  of  the  pjersofts  in  charge  of  the  train,  the  head- 
light is  not  exposed  in  front  of  the  engine  during  foggy  weather ^as  express- 
ly required  by  a  rule  of  the  company,  the  company  is  not  responsible  for 
the  negligence  of  such  persons,  to  a  repair  man  who  is  injured  in  conse- 
quence thereof.  Pennsylvania  R.  Co.  v.  Wachter  (Md.),  15  Am.  &  Eng.  R, 
Cas.  187. 


Murray 
St.  Louis  Cable  &  Western  R.  Co. 

{Missouri  Supreme  Courty  November  10,   1889.) 

Fellow-Servants — Cable  Railway — Watchman   and   Qripman   of  Car.— A 

person  employed  by  a  cable  railway  company  to  guard  a  crossing^,  to  pre- 
vent injuries  to  persons  crossing  the  tracks,  and  to  signal  approadiing  cars 
to  stop  and  start  so  that  they  should  not  pass  each  other  upon  a  curve,  is 
a  fellow-servant  of  the  gripman  of  a  car. 

Appeal  from  St.  Louis  Circuit  Court. 
Action  to   recover  damages  for  negligently  causing  the 
death  of  plaintiff's   husband.     A  demurrer  to   the   evidence 
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was  sustained  at  the  close  of  plaintiff's  case,  and  the  plaintiff 
appeals. 

A.  R,  Taylor  for  appellant. 

P.  H.  Kern  for  respondent. 

Black,  J. — This  is  a  personal  damage  suit,  and  the  only 
question  is  whether  the  court  erred  in  sustaining  a  demurrer 
to  the  evidence  at  the  close  of  the  plaintiff's  case.  ^^^^ 

The  defendant  owned  and  operated  a  cable  street 
railroad  in  the  city  of  St  Louis;  and  the  plaintiff's  husband, 
James  Murray,  was  in  the  defendant's  employ  as  a  watchman 
at  the  corner  of  Fourteenth  and  Wash  streets.  The  defend- 
ant's two  tracks  at  that  point  make  a  short  curve.  It  was  the 
duty  of  Murray  to  guara  the  crossing,  and  to  prevent  injuries 
to  persons  crossing  the  tracks,  and  to  signal  tne  approaching 
cars  to  stop  and  start,  so  that  they  would  not  pass  each  other 
upon  the  curve.  Beyond  this,  he  had  nothing  to  do  with  the 
operation  of  the  cars.  The  evidence  tends  to  show  that  in 
the  night-time,  and  while  Murray  was  in  the  discharge  of  his 
duties  at  the  curve,  he  signaled  two  of  defendant's  approach- 
ing cars, — the  one  to  stop  and  the  other  to  move  on  around 
the  curve.  The  car  signaled  to  stop,  through  the  negligence 
of  the  gripman  in  charge  of  it,  failed  to  stop,  and  the  grip- 
man  let  it  go  forward  until  it  run  over  and  killed  Murray. 
Murray  was  exercising  ordinary  care. 

The  only  question  presented  by  this  statement  is  whether 
the  negligent  gripman  and  the  deceased  were  fellow-servants 
within  the  rule  that  exempts  the  master  from  liabil- 
ity for  injuries  occasioned  by  one  servant  to  a  fel-  Peiiow-wr- 
low-servant.  The  defendant  cites  and  relies  alone  ^*»t»- 
upon  the  case  of  Moore  v.  Wabash,  St.  L.  &  P.  R.  ^.d^riTmaii. 
Co.,  85  Mo.  588 ,  21  Am.  &  Eng.  R.  Cas.  500.  In 
that  case  the  plaintiff  was  a  car-repairer,  and  was  injured  by 
the  negligence  of  his  foreman.  The  principle  which  that 
case  turned  upon  was  this :  that,  where  the  master  has  in- 
trusted to  a  foreman  power  to  superintend,  direct,  and  con- 
trol work,  the  foreman,  in  the  exercise  of  such  powers  in- 
trusted to  him,  is  a  representative  of  the  master,  and  for  that 
reason  not  a  fellow-servant.  There  is  no  evidence  in  this 
case  that  the  gripman  occupied  the  position  of  a  vice-princi- 
pal, and  of  course  the  plaintiff  here  cannot  recover  on  any 
such  ground.  The  plaintiff  cites  and  relies  alone  upon  Lewis 
V,  St.  Louis,  etc.,  R.  Co.,  59  Mo.  495  ;  Hall  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  301 ,  8  Am.  &  Eng.  R.  Cas.  106,  and  Sullivan 
V.  Missouri  Pac.  R.  Co.,  97  Mo.  1 14.  In  the  Hall  Case,  the 
plaintiff,  who  was  switchman,  brought  this  suit  to  recover 
damages  for  injuries  received  by  reason  of  a  loose  iron  rail 
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left  upon  the  track  by  the  negligence  of  a  section  foreman. 
It  was  then  said :  "  The  principal  ground  relied  upon  for  a 
reversal  of  the  judgment  which  the  plaintiff  recovered  is  that 
a  switchman  and  a  section  foreman  are  fellow-servants.  Ad- 
judications of  the  courts  of  other  states  of  the  Union  sustain- 
ing the  appellant's  position  are  cited  by  counsel;  and  what- 
ever our  opinion  might  be,  if  it  were  a  question  of  the  first 
impression  in  this  court,  the  contrary  was  held  in  Lewis  v. 
St.  Louis,  etc.,  R.  Co.,  59  Mo.  495  ;  and  the  doctrine  of  that 
case  has  been  adhered  to  by  this  court,  and  we  are  not  in- 
clined to  depart  from  what  must  therefore  be  now  accepted 
as  the  rule  settled  on  that  subject  in  this  state."  The  case  of 
Condon  v,  Missouri  Pac.  R.  Co.,  78  Mo.  567,  17  Am.  &  En^. 
R.  Cas.  583,  which  is  cited  in  the  Sullivan  Case,  was  a  suit 
by  a  brakeman  to  recover  damages  occasioned  by  reason  of 
a  defective  hand-hold  on  the  top  of  a  box-car.  Tne  court  in 
that  case  observed  :  "  The  third  refused  [instruction]  declares 
that  car-inspectors,  at  the  intermediaite  stations,  were  fellow- 
servants  of  plaintiff,  and  that,  if  the  proximate  cause  of  plaint- 
iff's injury  was  attributable  to  any  want  of  care  or  caution 
on  their  part,  defendant  was  not  liable.  Car-inspectors  are 
not  co-employes  with  trainmen.  Long  v.  Pacific  R.  Co.,  65 
Mo.  225."  These  observations  must  be  considered  in  the  light 
of  the  facts  then  before  the  court,  and  of  the  cases  which  are 
there  cited.  When  this  is  done,  it  will  be  seen  that  the  Hall 
and  Condon  Cases  turn  upon  the  principle  of  law  that  it  is 
the  duty  of  the  railroad  company  to  furnish  a  safe  road  and 
cars.  This  duty  requires  the  company  to  use  due  care  in 
keeping  the  road  and  cars  in  repair.  Kthis  duty  is  devolved 
upon  servants,  their  negligence  in  respect  thereto  is  the  neg- 
ligence of  the  company.  The  doctrine  sometimes  asserted, 
that  when  the  company  employs  competent  inspectors  and 
repairers  it  was  not  liable  for  injuries  resulting  to  employes 
through  the  negligence  of  such  inspectors  and  repairers,  is 
denied  in  Long  v.  Railroad  Co.,  supra ;  and  the  doctrine  is 
there  asserted  that  the  carelessness  of  such  persons  in  the 
performance  of  such  duties  is  not  put  upon  the  footing  of  that 
of  a  fellow-servant,  but  such  negligence  is  that  of  a  represen- 
tative of  the  company, — the  negligence  of  the  company  itself. 
And  to  the  same  effect  is  Bowen  v.  Chicago,  B.  &  K.  C.  R. 
Co.,  95  Mo.  273,  and  other  cases. 

There  is  in  the  present  case  no  evidence  or  claim  that  de- 
fendant failed  to  use  proper  care  in  respect  of  any  of  the  ap- 
pliances ;  and  the  cases  cited  by  plaintiff  are  without  applica- 
tion, lest  it  be  the  case  of  Sullivan  v.  Railway  Co.,  supra.  In 
that  case  the  husband  of  the  plaintiff  was  a  track-walker,  and 
was  run  over  and  killed  by  reason  of  the  negligence  of  the 
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eno^ineer  and  fireman  of  a  through  passenger  train.  It  was 
held  in  one  branch  of  the  case  that  tne  engineer  and  fireman 
were  not  fellow-servants,  because  engaged  in  different  de- 
partments of  the  general  business  of  tne  defendant.  But  it 
IS  difficult  to  see  how  that  case  can  help  the  plaintiff  here.  It 
was  the  duty  of  Sullivan  to  walk  back  and  forth  over  a  sec- 
tion of  four  miles,  and  to  see  that  his  section  of  the  road  was 
in  repair.  He  had  nothing  to  do  with  the  operation  of  the 
train,  and  he  and  the  trainmen  were  under  different  directing 
agents  of  the  company.  Here  it  was  the  duty  of  the  deceased 
to  keep  watch  of  the  cars  as  they  approached  the  curve,  and 
to  give  signals  to  the  gripman,  so  tnat  only  one  train  should 
pass  the  curve  at  a  time.  The  negligent  gripman  and  the 
deceased  were  both  employed  in  operating  the  car, — one  from 
the  car,  and  the  other  from  his  station  on  the  ground.  They 
were  engaged  in  the  same  department  of  work,  and  their 
common  business  was  such  that  one  could  exercise  a  preven- 
tative care  over  the  other.  They  were  evidently  servants 
employed  in  the  same  common  employment. 

The  writer  of  this  and  the  opinion  in  the  Sullivan  Case 
feels  in  duty  bound  to  say  that  the  cases  cited  in  that  case, 
when  properly  considered,  do  not  sustain  the  doctrine  there 
announced  ;  namely,  that  the  servants  are  not  in  the  same 
common  employment  when  engaged  in  different  departments 
of  the  general  business  of  the  company.  The  cases  cited 
stand  on  the  ground  that  it  is  the  duty  of  the  master  to  use 
due  care  in  furnishing  the  instrumentalities  with  which  the 
servant  is  to  perform  his  work,  and  that  duty  is  personal  to 
the  master.  It  does  not  follow,  however,  that  the  ruling  in 
the  Sullivan  Case  is  to  be  disturbed.  The  majority  of  the 
courts,  it  is  believed,  hold  that  servants  are  in  a  common  em- 
ployment when  they  are  engaged  under  the  same  master  in 
the  same  general  business.  The  rule  of  exemption  as  de- 
clared in  the  case  of  Farwell  v.  Boston  &  W.  R.  Co.,  4  Mete. . 
(Mass.)  49,  and  followed  in  many  other  cases,  has  been  much 
modified  in  this  state,  in  so  far  as  it  relates  to  servants  occupying 
different  grades,  so  that  the  master  is  liable  for  the  negli- 
gence of  those  who  are  clothed  with  power  to  superintend 
and  direct  subordinates.  Smith  v,  Wabash,  St.  L.  &  P.  R. 
Co.,  92  Mo.  359,  31  Am.  &  Eng.  R.  Cas.  331.  Many  well-con- 
sidered cases  go  still  further,  and  restrict  the  exemption  of 
the  master  from  liability  to  those  cases  where  the  servants 
are  engaged  in  the  same  department  of  the  general  business, 
and  are  m  a  position  to  have  an  influence  over  each  other's 
conduct.  Chicago  &  N.  W.  R.  Co.  v.  Moranda,  93  111.  302. 
Other  cases  in  that  court  are  collected  in  i  Shear.  &  R.  Neg. 
(4th  Ed.)  §  238;  Cooper  v.  Mullins,  30  Ga.  150;  Railroad  Co, 
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V.  Jones,  9  Heisk.  (Tenn)  27 ;  Northern  Pacific  R.  Co.  v. 
O'Brien  (Wash.  T.),  21  Pac.  Rep.  32.     But  under  either  line 
of  authorities  the  plaintiff  in  the  present  case  cannot  recover, 
and  we  say  no  more  upon  the  subject  at  the  present  time.   . 
The  judgment  is  therefore  affirmed. 

Ray,  C.  J.,  absent.     The  other  judges  concur. 

Fellow-Servants — Bridge- Watchman   and    Engineer  and    Conductor! — A 

watchman  upon  a  railroad  bridge  and  the  engineer  and  conductor  of  a  train 
who  work  under  the  immediate  direction  of  different  foremen  and  are  en- 
gaged in  different  departments  of  the  defendant's  service,  are  not  fellow- 
servants,  and  the  watchman  is  entitled  to  recover  damages  for  injuries 
caused  bv  the  negligence  of  the  train  hands.  Pike  v.  Chicago  &  A.  R.  Co., 
41  Fed.  ftep.  95.  Thayer.  J.,  said  :  **  If  the  question  now  under  considera- 
tion was  to  be  determined  solely  with  reference  to  the  rule  of  liability  which 
has  the  sanction  of  the  court  01  last  resort  in  this  state,  there  is  no  doubt 
that  the  court  would  be  compelled  to  hold  that  the  plaintiff  and  the  train- 
men— that  is,  the  engineer  and  conductor  of  the  passenger  train — were  not 
fellow-servants  in  such  sense  as  to  exempt  the  defendant  from  liability  to 
the  plaintiff  for  the  trainmen's  negligence.  In  the  case  of  Sullivan  v.  Mis- 
souri Pac.  R.  Co.,  97  Mo.  114,  a  section  boss  was  run  over  and  killed  in 
consequence  of  the  negligence  of  an  engineer  in  charge  of  a  train.  The 
negligence  of  the  engineer  appears  to  have  consisted  in  the  fact  that  he 
failed  to  keep  a  proper  lookout,  and  failed  to  give  a  proper  warning  of  the 
approach  of  the  train.  It  was  held  that  the  company  was  liable  for  the  neg- 
ligent act  in  question,  as  the  engineer  and  section  boss  did  not  at  the  time 
occupy  the  relation  oif  fellow-servants.  The  decision  in  the  Sullivan  Case 
was  referred  to  and  criticised  in  some  respects  in  a  later  case  decided  by  the 
same  court,  to-wit,  Murray  v.  St.  Louis,  C.  &  W.  R.  Co.,  an/e,  p.  446,  ( not 
yet  officially  reported. )  Though  criticised  in  some  respects.  I  understand 
the  court  to  adhere  to  the  general  doctrine  underlying  the  decision,  that, 
when  working  independently  of  each  other  in  their  respective  departments 
of  the  general  service,  and  under  the  immediate  control  of  the  different 
officers  or  foremen,  trainmen  and  trackmen  are  not  to  be  regarded  as  fel- 
low servants,  within  the  meaning  of  the  rule  exempting  the  company  from 
liability.  A  similar  doctrine  prevails  in  the  state  of  Illinois.  A  foreman 
of  a  party  of  track  repairers  or  sectionmen,  while  engaged  in  the  discharge 
of  his  duties,  was  killed  by  a  large  lump  of  coal  carelessly  dropped  by  a 
fireman  from  the  tender  of  a  passing  train.  It  was  held,  in  an  elaborate 
opinion,  that  the  defendant  company  was  liable  to  the  personal  represen- 
tatives of  the  deceased  for  the  negligent  act  in  question.  Chicago  &  N. 
W.  R.  Co.  V.  Moranda,  93  111.  303.  '  The  decision  in  this  caSe  expressly  holds 
that  persons  employed  in  different  departments  of  the  same  general  service, 
and  under  the  immediate  supervision  of  different  officers  or  foremen,  and 
who  do  not  co-operate  with  each  other  in  such  manner  as  to  bring  them 
together,  so  that  they  can  exercise  a  cautionary  influence  over  each  other, 
are  not  fellow-servants.  In  the  case  of  Garrahy  v,  Kansas  City.  St.  J.  &  C. 
B.  R.  Co.,  25  Fed.  Rep.  258,  Mr.  Justice  Miller  held,  in  this  circuit,  that  a 
laborer  employed  in  the  business  of  track-laying,  under  the  orders  of  a  sec- 
tion foreman  or  boss,  was  not  a  fellow-servant  with  persons  engaged  in 
running  and  managing  a  switch-engme,  that  was  not  being  used  in  con- 
nection with  the  business  of  track-laying,  in  which  the  laborer  was  engaged. 
In  the  case  of  Howard  v.  Delaware  &n.  Can,  Co.,  40  Fed.  Rep.  195,  the 
United  States  circuit  court  for  the  district  of  Vermont  held  that  track-men, 
when  engaged  in  their  own  department  of  the  general  service,  are  not  fellow- 
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servants  with  trainmen  engaged  in  their  department,  in  such  sense  as  to 
exempt  the  master  from  liability  to  the  former,  for  injuries  sustained  by 
reason  of  the  negligence  of  the  latter.  To  the  same  effect  is  the  decision 
in  Northern  Pac.  R.  Co.  v.  O'Brien  ( Wash.Ter.)  21  Pac.  Rep.  32.  So  far  as 
I  am  advised,  the  precise  question  now  under  consideration  has  never  been 
decided  by  the  supreme  court  of  the  United  States.  The  case  of  Randall 
V,  Baltimore  &  O.  R.  Co.,  109  U.  S.  482,  15  Am.  &.  Eng.  R.  Cas.  243,  cited 
by  defendant's  counsel,  merely  holds  that  trainmen  employed  on  one  train 
in  a  railroad  yard,  are  fellow-servants  with  trainmen  on  another  train  of 
the  same  company  that  is  being  operated  in  the  same  yard.  The  case  of 
Chicago,  M.  &.  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  377, 17  Am.  &  Eng.  R.  Cas. 
501,  which  has  sometimes  been  cited  in  support  of  the  proposition  that  per- 
sons employed  in  different  departments  of  a  given  service  are  not  fellow- 
servants,  although  the  general  object  to  be  accomplished  by  the  service  is 
the  same,  and  the  employer  the  same,  in  reality  only  decides  that  the  con- 
ductor of  a  train,  who  has  authority  to  control  its  movements,  stands  in  the 
relation  of  a  vice-principal  to  other  emyloyes  on  the  same  train.  The  case 
appears  to  have  no  immediate  bearing  on  the  question  how  far  the  fact  that 
persons  are  employed  in  different  departments  of  the  same  service,  and 
under  different  foremen,  will  destroy  tne  relation  of  fellow-servant  that  op- 
erates to  relieve  the  master  from  liability  for  their  negligence.  In  some  of 
the  cases  above  cited,  particularly  in  Chicago  &  N.  Vv.  K.  Co.  v.  Moranda 
and  in  Murray  v.  St.  Louis,  C.  &  W.  R.  Co.,  it  is  conceded  that  the  majority 
of  the  cases  in  this  country  aild  in  England  hold,  and  such  is  no  doubt  the 
fact,  that  persons  are  in  the  same  common  employment,  and  hence  are 
fellow-servants,  within  the  meaning  of  the  rule  exempting  the  master  from 
liability  to  a  servant  for  the  negligence  of  a  fellow-servant,  when  they  are 
engaged  in  the  same  general  business,  aiming  at  one  general  result,  and  the 
employer  is  the  same,  although  they  work  in  different  departments  of  the 
general  service.  Shear.  &  R.  Neg.  (4th  Ed. )  §§  235,  239,  and  cases  cited. 
There  is  a  numerous  class  of  cases  to  be  found  in  the  books  where  the 
master  has  been  held  liable  to  an  employe  for  the  negligence  of  a  fellow- 
servant,  on  the  ground  that,  in  the  particular  matter  complained  of,  the 
servant  in  default  was  the  immediate  representative  of  the  master  in  the 
performance  of  some  duty  which  the  master  owed  to  the  injured  employe, 
as  where  servants  deputed  by  the  master  to  supplv  and  keep  in  repair  suit- 
able tools,  machinery,  and  appliances  wherewith  other  employes  are  to 
work,  are  negligent  in  the  performance  of  such  duties.  Northern  Pac  R. 
Co.  V.  Herbert,  116  U.  S.  646,  24  Am.  &  Eng.  R.  Cas.  407,  and  cases 
cited ;  Hough  v.  Texas  &  P.  R.  Co.,  100  U.  S,  213 ;  Davis  v.  Central  Ver- 
mont R.  Co.,  55  Vt.  84,  II  Am.  &  Eng.  R.  Cas.  173;  Holden  v,  Fitchburg 
R.  Co.,  129  Mass.  268,  2  Am.  &  Eng.  R.  Cas.  94  ;  Lewis  v.  St.  Louis,  etc., 
R.  Co.,  59  Mo.  495  ;  Hall  v.  Missouri  Pac.  R.  Co.,  74  Mo.  301,  8  Am.  & 
Eng.  R.  Cas.  106.  The  decisions  in  this  class  of  cases  are  grounded  on  the 
principle,  now  well  settled  in  this  country,  that  an  employer  cannot  escape 
liability,  even  to  an  employe,  for  the  non-performance,  or  negligent  per- 
formance, of  a  duty  that  he  owes  to  an  emplpye,  merely  by  intrusting  its 
performance  to  some  other  servant  or  agent.  Notwithstanding  the  fact 
that  those  cases  really  have  no  bearing  on  the  question  who  are  fellow- 
servants,  within  the  meaning  of  the  rule  exempting  employers  from  liability 
to  servants  for  the  negligence  of  fellow-servants,  yet  it  is  probable,  from  the 
manner  in  which  this  class  of  cases  is  sometimes  cited,  that  they  have  oc- 
casioned some  confusion,  and  it  is  even  possible  that  in  a  few  instances  they 
have  induced  some  courts,  in  opposition  to  the  general  current  of  authority, 
to  hold  a  master  liable  to  a  servant  for  the  negligent  act  of  a  fellow-servant, 
merely  because  they  were  employed  in  different  dep>artments  of  the  same 
general  service,  even  where  the  negligence  complained  of  did  not  consist  in 
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the  neglect  of  some  duty  which  the  law  especially  devolves  on  the  master. 
But.  be  this  as  it  may.  the  decision  in  this  circuit  in  the  case  of  Garrahy  v, 
Kansas  City.  St.  J.  &  C.  B.  R.  Ca ,  supra,  supplemented  as  it  is  by  the  de- 
cision in  Sullivan  v.  Missouri  Pac.  R.  Co.,  supra,  compels  me  to  hold  in 
the  case  at  bar.  that  the  plaintiff  and  the  trainmen,  to  whose  negligent  act 
the  injury  complained  of  is  imputed,  were  not  fellow-servants.  They  were 
engaged  in  different  departments  of  the  defendant's  service,  and  worked 
under  the  immediate  direction  of  different  foremen.  In  the  discharge  of 
their  several  duties,  they  did  not  co-operate  in  such  manner  as  to  exercise 
an  influence  over  each  other's  acts  to  any  ^eater  extent  than  trainmen  and 
trackmen  usuallv  co-operate,  and,  accordmg  to  the  authorities  last  cited, 
cannot  be  regarded  as  fellow-servants.  It  results  from  this  view  that  there 
was  no  error  committed  in  refusing  defendant's  fifth  request.  *' 


.  HUNN 

V. 

Michigan  Central  R.  Co. 

{Michigan  Supreme  Courts  December  28,  1889.) 

Fdllow8«rvants — Train  Dispatcher  and  Fireman.— A  train  dispatcher,  who 
has  control  of  a  railroad  or  division  thereof  so  far  as  the  running  and  op- 
erating of  trains  thereon  ts  concerned,  and  whose  directions  it  is  the  duty 
of  all  employes  on  the  train  to  obey,  is  not  the  fellow-servant  of  a  fireman 
upon  a  train  which  is  being  operated  under  his  direction. 

Same— Contributory  Negligence — Cause  of  Injury. — Where  an  employer 
has  been  guilty  of  negligence,  causing  an  injury  to  one  of  his  servants,  the 
fact  that  the  negligence  of  a  fellow-servant  contributed  to  cause  the  in- 
jury, will  not  bar  a  recovery. 

Negligently  Causing   Death — Expectancy  of   Life — Evidence. — In  an  ac- 
tion to  recover  damages  for  negligently  causing  the  death  of  plaintiff's  in- 
testate, the  mortality  tables  found  in  section  4245,  How.  Mich.  St.,  are  ad- 
missible in  evidence  for  the  purpose  of  proving  the  deceased's  expectanc} 
of  life. 

Same — Evidence — Extent  of  Deceased's  Means. — In  an  action  to  recovei 
damages  for  causing  the  death  of  plaintiff's  intestate,  evidence  of  the  ex- 
tent of  the  means  of  the  deceased  and  his  family  is  not  admissible. 

Excessive  Damages — Review  of  Verdict  on  Writ  of  Error. — Whether  dam- 
ages found  by  a  jury  are  excessive  or  not  is  not  a  question  of  law ,  and  if 
no  improper  testimony  of  the  subject  of  damages  has  been  admitted  and 
the  jury  have  been  properly  instructed,  the  amount  of  the  damages  awarded 
is  beyond  the  reach  of  a  writ  of  error. 

Error  to  Circuit  Court,  Jackson  County.  • 
Action  by  Alice  M.  Hunn,  as  administratrix  of  George 
Hunn,  deceased,  against  the  Michigan  Central  R.  Co.  to  re- 
cover damages  for  negligently  causing  the  death  of  her  in- 
testate. Defendant  brings  error  to  review  a  judgment  for 
the  plaintiff.   • 

Gibson  &  Parkinson  and  H,  M,  Campbell^  {Ashley  Pondy  of 
counsel),  for  appellant. 
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Hammond^  Bartworth  &  Cobb^  (T.  A,  Wilson,  of  counsel),  for 
appellee. 

Champlin,  J. — About  three  o'clock  on  the  morning  of  De- 
cember 30,  1 88  J,  engine  No.  120,  with  a  way-car  under  the 
charge  of  W.  D.  Loomis  as  conductor,  and  Samuel 
Maitiand  as  engineer,  and  George  Hunn  as  fire-  '^***'' 

man,  left  Bay  City,  going  south,  with  orders  to  run  wild  to 
Rives  Junction,  over  the  Jackson,  Lansing  &  Saginaw  Rail- 
road, leased  and  operated  by  the  defendant  company.  On 
the  same  morning  engine  No.   177,  without  any  train,  was 

Kroceeding  north  over  the  same  road,  under  the  charge  of 
[ilson  Napier  as  conductor,  Robert  Mills,  engineer,  and 
Thomas  Looney,  fireman.  Both  engines  were  run  under  or- 
ders by  telegraph  from  one  Kilner,  a  train  dispatcher  of  Bay 
City.  It  was  tne  duty  of  Kilner,  as  train  dispatcher,  to  es- 
tablish a  meeting  point  for  these  two  engines,  under  a  rule 
adopted  by  the  defendant  company  which  reads  as  follows : 
"Rule  133.  When  an  order  is  given  by  telegraph  for  two 
or  more  trains  to  meet  at  a  station,  the  train  dispatcher  must 
first  order  the  green  signal  displayed  at  such  meeting  point 
by  the  operator,  and  receive  assurance  from  him  that  the  sig- 
nal has  been  displayed  before  giving  orders  to  either  train. 
In  ordering  one  train  to  be  held  for  another,  the  dispatcher 
will  order  each  train  held  for  the  other."  Kilner  established 
such  a  meeting  point  at  Saginaw  City,  and  notified  engine  120 
of  that  fact,  but  neglected  to  notify  engine  No.  177,  and  gave 
no  order  to  hold  this  engine  at  thatpoint.  Napier,  the  conduc- 
tor of  No.  177,  reached  Saginaw  City,  and  saw  the  green  sig- 
nal, and  found  the  order  there  to  hold  W.  D.  Loomis,  con- 
ductor of  No.  120,  but  no  order  for  himself.  He  received 
his  clearance,  and  proceeded  north  three  or  four  miles,  and 
met  engine  No!  120  upon  a  curve  at  about  3  deg.  and  20  min. 
The  respective  engines  were  running  at  from  10  to  12  miles 
an  hour.  The  collision  resulted  fatally  to  Hunn.  At  the 
time  a  thick  fog  was  prevailing,  the  nigfit  was  dark,  and  the 
view  at  the  curve  was  obstructed  by  nouses  and  other  ob- 
jects, which  prevented  the  approaching  engines  from  being 
seen  from  each  other  a  distance  of  from  three  to  four  car- 
lengths.  The  accident  occurred  within  the  limits  of  the  Sag- 
inaw yards.  The  time-card  rule,  which  was  well  known  to 
all  employes  of  the  company,  required  "  that  trains  will  run 
carefully,  and  under  full  control,  through  all  yards,  and  ir- 
regular trains  must  keep  sharp  lookout  for  switching  engines." 
The  plaintiff  recoverea  a  judgment  in  the  court  below,  and 
the  aefendant  asks  its  reversal  upon  several  grounds,  the 
principal  of  which  are  the  foUowmg :  "  (i)  The  declaration 
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was  insufficient,  in  not  setting  forth  with  more  particularity 
the  duty  of  the  defendant,  the  breach  of  duty  which  caused 
the  accident,  and  the  cause  of  the  accident.  (2)  The  only 
negligence  proved  upon  the  trial  was  that  of  the  train  dis- 
patcher, ana  no  recovery  can  be  had,  for  the  reason  that  his 
negligence  was  that  of  a  fellow  servant.  (3)  The  testimony 
relative  to  damages,  and  the  charge  of  the  court  in  reference 
thereto,  were  erroneous.** 

The  declaration  was  not  demurred  to.  It  states  a  cause 
of  action,  and  is  sufficient  after  verdict. 

The  second  ground  above  stated,  if  sustained,  prevents  a 
recovery  in  the  action,  and  raises  the  most  important  point 
*  in  the  case.     The  court  long  ago  announced  and 

TotiT'"''  '^^^  steadily  adhered  to  the  doctrine  that  a  mooter  is 
not  liable  to  a  servant  lor  injuries  received  through 
the  negligence  of  a  fellow-servant  while  engaged  in  a  com- 
mon employment.  Michigan  Cent.  R.  Co.  v.  Leahey,  10 
Mich.  193;  Davis  v.  Detroit  &  M.  R.  Co.,  20  Mich.  105; 
Michigan  Cent.  R.  Co.  z\  Dolan,  32  Mich.  510;  Michigan 
Cent.  R.  Co.  v,  Austin,  40  Mich.  247 ;  .Quincy  Mining  Co.  v, 
Kitts,  42  Mich.  34 ;  Day  v.  Toledo,  C.  S.  &  D.  K.  Co.,  42  Mich. 
523,  2  Am.  &  Eng.  R.  Cas.  126;  Michigan  Cent.  R.  Co.  v, 
Smithson,  45  Mich.  212,  i  Am.  &  Eng.  R.  Cas.  loi ;  Michi^n 
Cent.  R.  Co.  v.  Gilbert,  46  Mich.  176,  2  Am.  &  Eng.  R.  Cas. 
230;  Smith  V.  Potter,  46  Mich.  258  ;  Henry  zf.  Lake  Shore  & 
M.  S.  R.  Co.,  49  Mich,  495,8  Am.  &  Eng.  R.  Cas.  1 10;  Green- 
w  aid  V.  Marquette,  H.  &  O.  R.  Co.,  49  Mich,  197,  8  Am.  & 
Eng.  R.  Cas,  133  ;  Ryan  v.  Bagaley,  50  Mich.  179;  Gardner  z'. 
Michigan  Cent.  R.  Co.,  58  Mich.  590, 24  Am.  &  Eng.  R.  Cas.  435. 
The  rule  is  a  salutary  one  in  all  cases  of  fellow-servants  where 
the  master  has  exercised  due  care  in  the  selection  of  compe- 
tent employes,  and  has  become  pretty  generally  recognized 
by  the  courts  of  last  resort  in  this  country.  But  the  question 
of  who  are  fellow-servants  still  perplexes  the  judicial  mind, 
and  gives  rise  to  a  great  diversity  of  opinion.  Some  courts 
go  so  far  as  to  hold  that,  if  the  master  exercises  due  care  in 
selecting  employes,  his  full  duty  towards  his  servants  is  dis- 
charged, even  though  he  selects  one  or  more  agents  to  rep- 
resent him  in  overseeing,  he  controlling  and  carrying  on  the 
business,  however  large  and  extended  it  may  be,  if  he  retains 
the  right  of  employing  and  discharging  his  servants.  Others 
hold  that  so  long  as  they  are  employed  and  paid  by  the  same 
master,  and  are  engaged  in  a  common  enterprise,  they  are 
fellow-servants.  But  this  is  the  extreme,  and  denies  sub- 
stantially all  liability  of  the  master  in  a  vast  majority  of  cases 
where  enterprises  of  any  considerable  magnitude  are  carried 
on.     Perhaps  no  satisfactory  rule  has  yet  been  formulated 
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by  which  it  may  in  all  cases  be  determined  who  are  fellow- 
servants,  in  such  sense  as  to  shield  the  master  for  the  negli- 
gence of  his  servant.  We  ma^  start,  however,  where  the 
rule  is  clear  that  a  master  is  liable  to  his  servant  for  an  in- 
jury caused  by  his  own  negligence.  The  master  may  not 
choose  to  give  his  personal  attention  to  his  business,  and  mav 
desire  to  put  another  in  his  place,  to  manage  and  control  ft 
for  him  as  fully  as  he  might  do  if  personally  present.  Such 
person  is  his  alter  ego,  and  the  master  is  as  responsible  for  his 
acts  of  omission  and  commission,  while  engaged  in  the  busi- 
ness intrusted  to  him,  as  if  he  did  such  acts  nimself.  It  is  the 
duty  of  the  master  to  supervise,  direct,  and  control  the  oper- 
ations and  management  of  his  business,  so  that  no  injury 
shall  ensue  to  his  employes,  through  his  own  carelessness  or 
negligence  in  carrying  it  on,  or  else  to  furnish  some  person 
who  will  do  so,  and  for  whom  he  must  stand  sponsor.  This 
is  true  of  natural  persons,  and  it  is  especially  true  of  corpora- 
tions, who  can  only  act  through  natural  persons.  Whenever 
the  business  conducted  by  the  person  selected  by  the  piaster 
is  such  that  the  person  selected  is  invested  with  full  control 
(subject  to  no  one's  supervision  except  the  master's)  over  the 
action  of  the  employes  engaged  in  carrying  on  a  particular 
branch  of  the  master's  business,  and  acting  upon  his  own  dis- 
cretion,  according  to  general  instructions  laid  down  for  his 
guidance,  it  is  his  province  to  direct,  and  the  duty  of  the  em- 
ployes to  obey,  then  he  stands  in  the  place  of  the  master,  and 
is  not  a  fellow-servant  with  those  whom  he  controls.  In  Quin- 
cy  Mining  Co.  v,  Kitts,  42  Mich..  39,  this  court  said  :  **  This 
duty  of  due  care  in  the  employment  and  retention  of  compe- 
tent servants  is  one  the  master  cannot  relieve  himself  of  by  any 
delegation,  and,  if  it  becomes  necessary  to  intrust  its  per- 
formance to  a  general  manager,  foreman,  or  superintendent, 
such  officer,  wnatever  he  may  be  called,  must   stand  in  the 

Elace  of  his  principal,  and  the  latter  must  assume  the  risks  of 
is  negligence.  The  same  is  true  of  the  general  supervision 
of  his  business.  If  there  is  negligence  in  this,  the  master  is 
responsible  for  it,  whether  the  supervision  be  by  the  master 
in. person,  or  by  some  manager,  superintendent,  or  foreman 
to  whom  he  delegates  it.  In  other  words,  while  the  servant 
assumes  the  risk  of  the  negligence  of  fellow-servants,  he  does 
not  assume  the  risk  of  negligence  in  the  master  himself,  or 
in  any  one  to  whom  the  master  may  see  fit  to  intrust  his  su- 
perintending authority."  It  was  upon  this  principle  that  in 
Kyan  v,  Bagaley,  50  Mich.  179,  this  court  held  the  owner  of 
a  mine  liable  for  the  negligence  of  the  mining  captain.  The 
question  was  made  to  turn  upon  whether  the  mining  captain 
was  intrusted  with  the  management  of  the  mine  without  in- 
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terference.     If  he  was,  in  respect  to  legal  responsibility  his 
negligence  was  the  negligence  of  the  defendant. 

ft  now  becomes  pertinent  to  inquire  what  the  duties  of 
Kinler,  the  train  dispatcher  whose  negligence  caused  the 

death  of  the  fireman,  Hunn,  were.  The  division 
frVii  dh^  superintendent's  name  was  W.  A.  Vaughn.  In  re- 
pateher.  cciving  dispatches  from  the  train  dispatcher,  the 

conductors  and  engineers  never  act  upon  them  un- 
less signed  with  the  initials  "  \V.  A.  V."  Dispatches  delivered 
by  the  operator  so  authenticated  were  considered  author- 
itative, and  were  acted  upon.  Mr.  Hair  was  the  chief 
train  dispatcher  at  Bay  City,  and  he  had  six  train  dis- 
patchers under  his  supervision  in  the  Bay  City  office,  only 
one  of  whom,  however,  was  on  duty  at  a  time.  He  testifieci 
that  the  train  dispatchers  signed  the  initials  "  W.  A.  V.*'  to 
their  dispatches,  and  were  authorized  to  do  so,  and  that  the 
division  superintendent,  Mr.  Vaughn,  never  sees  them  at  all, 
and  knows  nothing  about  them,  and  does  not  even  know  the 
instructions  in  regard  to  train  dispatchers.  He  was  asked : 
**  Quest  1071,  Who  has  the  control  of  trains  on  the  Jackson,  Lans- 
ing &  Saginaw  division,  or  who  did  have  at  the  time  of  this 
accident?  Answer,  Mr.  Kilner  in  regard  to  moving  them 
backwards  and  forwards;  the  entire  charge  at  that  time; 
nobody  else  has  any  right  to  interfere."  He  further  testified 
that  no  more  than  one  person  has  control  of  the  trains  at  any 
one  time,  and  no  other  train  dispatchers  would  have  the  right 
to  interfere,  not  even  the  division  superintendent,  or  the  su- 
perintendent, or  the  president  of  the  company,  unless  they 
wanted  to  relieve  the  train  dispatchers  themselves.  If  they 
Avanted  to  take  his  program,  and  sign  it,  bv  these  orders  they 
could  do  so  ;  they  have  the  authority.  Tfiey  would  have  to 
receipt  for  it,  and  take  upon  themselves  the  dfuties.  Rule  124 
of  the  company  reads  as  follows  :  "  The  general  and  assist- 
ant superintendent,  the  division  superintendent,  and  the  train 
dispatchers  on  duty  are  the  only  persons  authorized  to  move 
trains  by  special  order,  and  but  one  person  on  the  same  cir- 
cuit shall  be  permitted  to  move  trains  by  special  order  at  the 
same  time."  Rule  127  is  as  follows  :  "  The  train  dispatcher 
on  duty  will  have  full  power  to  run  any  train  or  engine  by 
telegram  that  he  may  think  proper.  No  irregular  tram  or  en- 
gine will  be  allowed  to  run  upon  the  road,  either  upon  a  sin- 
gle or  double  track,  without  his  knowledge  and  instructions, 
unless  they  can  follow  a  regular  train-  under  a  red  flag,  and 
then  only  to  a  station  where  they  can  obtain  an  order,"  etc. 
Mr.  Vaughn,  the  division  superintendent  over  the  division  of 
defendant's  road,  testified  as  follows :  "  Question,  Do  you  do 
the  dispatching  or  giving  of  orders  for  the  running  or  trains 
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upon  the  road?  Answer,  I  don't  Q.  In  the  system  of  doing 
business  upon  your  road,  what  persons — I  do  not  refer  to 
their  names — but  what  persons  have  charge  in  telegraph  man- 
agement of  trains — had  at  that  time.  A,  'The  train  dispatcher. 
Q,  When  a  train  dispatcher  is  engaged  in  the  duty  of  dispatch- 
ing trains  upon  the  line,  what  other  persons  have  rights  or 
powers  there,  so  far  as  interfering.     A.  No  other." 

It  is  thus  seen  that  the  train  dispatcher  has  absolute  con- 
trol  over  the  division  of  the  road  from  Rives  Junction  to 
Mackinaw,  so  far  as  the  running  and  operating 
trains  thereon  is  concerned.  It  is  his  province  to  ''''***"  **•• 
direct,  and  it  is  the  duty  of  all  employes  operating  Jfc^p*^J|. 
trains  to  obey.  This  is  the  most  important  branch  pu. 
of  the  railroad  service,  and  is  the  highest  exercise 
of  the  franchise  confei-red  upon  railroad  corporations.  It  is 
the  corporation  who  does  it,  through  the  train  dispatcher. 
This  officer,  by  rule  124  above  quoted,  is  ranked  with  the  gen- 
eral, the  assistant,  and  the  division  superintendents,  and  by 
rule  127  he  is  given  supreme  control.  To  say  that  such  an 
official,  exercising  such  control,  is  a  fellow-servant  with  those 
whom  he  directs,  ignores  all  distinctions  between  master  and 
servant.  If  his  act  is  not  the  act  of  the  master,  then  no  rail- 
road corporation  ever  ran  and  operated  a  railroad.  In  Dar- 
rigan  z/.  New  York  &  N.  E.  R.  Co.,  52  Conn  285,  23  Am.  & 
Eng.  R.  Cas.  438,  there  Were  two  irregular  trains,  going  in 
opposite  directions,  on  the  western  division  of  defendant's 
road,  which  were  run  as  directed  by  the  telegram  from  the 
train  dispatcher  in  the  division  superintendent's  office  at  Hart- 
ford. He  ordered  the  east  bound  train  to  run  to  Waterbury 
until  6  o'clock.  Soon  after  he  was  relieved,  in  the  regular 
course  of  business,  by  an  assistant,  who,  a  little  before  5 
o'clock,  sent  an  order  to  the  west  bound '  train  at  Waterbury 
to  run  to  Brewster's.  In  obeying  this  order  the  trains  colli- 
ded, and  the  plaintiff  was  injured.  The  negligence  of  the 
train  dispatcher  was  admitted,  but  it  was  claimed  by  the  de- 
fendant that  such  negligence  was  the  negligence  of  a  fellow- 
servant.  In  deciding  this  question,  the  court  said  :  "  It  is  im- 
material that  these  men  are  hired  and  paid  by  a  common  em- 
ployer, and  that  their  employment  is  designed  to  accomplish 
one  common  result.  That  argument,  if  pressed  to  its  logical 
conclusion,  would  obliterate  all  distinctions  among  those  en- 
gaged in  railroad  business  from  the  president  down  to  the 
humblest  servant,  and  would  practically  exempt  the  company 
from  all  duty  and  all  liability  to  those  in  its  service."  And 
the  court  further  said  :  ■*  Cases  are  constantly  arising,  espe- 
cially in  the  operation  of  railroads,  which  no  general  rule  can 
provide  for,  in  which  the  master  must  be  regarded  as  con- 
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structively  present,  and  in  which  some  one  must  be  invested 
with  a  discretion  and  a  right  to  speak  and  command  in  his 
name  and  bv  his  authority.  Such  a  right  carries  with  it  the 
correspondfng  duty  of  obedience — ^some  one  must  hear  and 
obey.  *  *  *  It  must  also  devise  some  suitable  and  safe 
method  by  which  to  run  special  and  irregular  trains,  and  reg- 
ular trains  when  off  their  regular  time.  *  *  *  Emergencies 
will  arise  which  no  system  of  rules  can  anticipate  and  provide 
for,  in  which  the  company  must  act,  and  act  promptly  and 
efficiently.  In  this  case  "the  scheme  devised  was  to  have 
these  trains  controlled  by  one  who  knew  the  position  and 
movement  of  every  train  on  the  road  liable  to  be  affected  bv 
them — a  train  dispatcher  acting  in  the  name  and  by  the  au- 
thority of  the  superintendent.  Is  there  not  a  wide  and  man- 
ifest difference  between  the  duty  of  such  an  agent  and  the 
duty  of  a  locomotive  engineer  ?  The  duty  of  the  former  per- 
tains to  management  and  direction;  that  of  the  latter  to  obe- 
dience." The  case  of  Smith  v.  Wabash,  St.  L.  &  P.  R.  Co.,  92 
Mo.  359,  31  Am.  &  Eng.  R.  Cas.  331,  was  very  similar  to  the 
one  under  consideration,  and  the  supreme  court  of  Missouri 
held,  after  a  consideration  of  authorities,  that  this  railroad 
company  was  liable  for  the  negligence  of  its  train  dispatcher 
which  resulted  in  the  death  of  one  of  the  servants  of  the  cora- 
pany.  The  following  cases  are  to  the  same  effect:  Sheehan 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  91  N.  Y.  332,  12  Am.  & 
Eng.  R.  Cas.  235  ;  Booth  v.  Boston  &  A.  R.  Co.,  73  N.  Y.  38; 
Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Henderson,  37  Ohio  St  552, 

5  Am  &  Eng.  R.  Cas.  529;  Washburn  v.  Nashville  &  C.  R. 
Co.,  3  Head  (Tenn.),  638 ;  Chicago,  B.  &  Q.  R.  Co.  v.  McLal- 
len,  84  111.  109;  Missouri  Pac.  K.  Co.  v.  Dwyer,  36  Kan. 
58;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  377» 
17  Am.  &  Eng.  R.  Cas.  501  ;  Phillips  v.  Chicago,  M.&St. 
P.  R.  Co.,  64  Wis.  475,  23  Am.  &  En^.  R.  Cas.  453  ;  St.  Joseph 
R.  Co.  V,  Kanaley,  39  Kan.  i ;  McKmne  v,  California  So.  R. 
Co.  (Cal.),  21  Am.  &  Eng,  R.  Cas.  539;  Gravellez/.  Minneapo- 
lis &  St.  L.  R.  Co.  10  Fed.  Rep.  711  ;  Gilmore  z/.  Northern 
Pac.  R.  Co.,  18  Fed.  Rep.  866,  15  Am.  &  Eng.  R.  Cas.  304; 
State  V.  Malster,  57  Md.  287 ;  Murphy  v.  Smith,  19  C.  B.  (N. 
S.),  361 ;  Malone  v.  Hathaway,  64  N.  Y.  5;  Moran's  Case,  44 
xMd.  2^3;  Flike  v.  Boston  &  A.  R.  Co.,  53  N.  Y.  549;  Dobbin 
V.  Richmond,  etc.  R.  Co.,  81  N.  Car.  446 ;  Cowles  v.  Richmond 

6  D.  R.  Co.,  84  N.  Car.  309,  2  Am.  &  Eng.  R.  Cas.  90 ;  Dowl- 
incr  7;.  Allen,  74  Mo.  13 ;  Slater  v.  Jewett,  85  N.  Y.  61. 

In  holdihg  that  the  train  dispatcher  is  not  a  fellow-servant 
with  the  fireman,  I  do  not  consider  that  I  run  counter  to  the 
doctrine,  so  often  recognized  by  this  and  other  courts,  in  re- 
lation to  fellow-servants,  in  which,  broadly  stated,  it  is  said: 
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"  It  is  sufficient  if  they  are  in  the  employment  of  the  same 
master,  engaged  in  the  same  common  work,  and  performing 
duties  and  services  for  the  same  general  purposes.  The  rule 
is  the  same,  though  the  one  injured  may  be  inferior  in  grade, 
and  is  subject  to  the  control  and  direction  of  the  superior 
whose  act  caused  the  injury,  provided  they  are  both  co-oper- 
ating to  effect  the  same  common  object."  This  cannot  be  ap- 
plied when  the  superior  causing  the  injury  represents  the 
master,  and  it  is  always  a  subject  of  inquiry  to  ascertain  the 
nature  and  extent  of  tne  authority  of  the  superior  whose  neg- 
ligence  caused  the  injury.  If  his  authority  and  duties  are 
such  as  the  master  must  necessarily,  either  personally  or  by 
another  exercise  and  discharge,  th^n  the  above  rule  does  not 
apply.  There  are  some  authorities  which  hold  that  a* train 
dispatcher,  and  those  operating  trains  under  his  control,  are 
fellow-servants.  It  seems  to  me,  however,  that  those  author- 
ities do  not  give  sufficient  prominence  to  the  position  which 
the  train  dispatcher  occupies  in  operating  a  railroad.  He  is 
the  corporation  for  the  time  being,  and  exercises  powers  which 
neither  the  superintendent,  nor  the  president,  nor  any  other 
officer  or  agent  of  the  corporation,  can  interfere  with. 

The  defendant  requested  a  charge  to  the  effect  that,  al- 
though the  jury  might  find  theMefendant  guilty  of  negligence, 
yet  if  the  fellow-servant  of  deceased  contributed  to 

Produce  his  death  the  plaintiff  could  not  recover.  coEtrfbntonr 
his  request  was  rightly  refused.  The  correct  Jlj^j^o^*,''^.**' 
rule,  and  the  reason  for  it,  is  stated  in  Paulmier  v.  tml 
Erie  R.  Co.,  34  N.  J.  Law  151,  as  follows:  "The 
servant  does  not  agree  to  take  the  chance  of  any  negligence 
on  the  part  of  his  employer,  and  no  case  has  gone  so  far  as  to 
hold  that  where  such  negligence  contributes  to  the  injury 
the  servant  may  not  recover.  It  would  be  both  unjust  and 
impolitic  to  suffer  the  master  to  evade  the  penalty  for  his  mis- 
conduct in  neglecting  to  provide  properly  for  the  security  of 
his  servant.  Contributory  negligence,  to  defeat  a  right  of 
action,  must  be  that  of  the  party  injured."  Grand  Trunk  R. 
Co.  V.  Cummings,  106  U.  S.  700;  Keegan  v.  Western  R.  Co., 
8  N.  Y.  175  ;  Chicago  &  N.  W.  R.  Co.  v,  Swett,  45  III.  197;  2 
Thorap.  Neg.  981;  Perry  v,  Lansing,  17  Hun  (N.  Y.),  34; 
Busch  V.  Buffalo  Creek  Co.,  29  Hun  (N.  Y.),  112;  Gray  v. 
Philadelphia  R.  Co.,  24  Fed.  Rep.  168,  22  Am.  &  Eng.  R.  Cas. 
351.  The  second  count  of  the  declaration  was  based  upon 
the  negligence  of  defendant  in  employing  an  incompetent 
train  dispatcher,  and  quite  an  amount  of  testimony  was  in- 
troduced in  the  case  in  the  effort  to  prove  that  fact.  But  this 
count,  upon  an  intimation  of  the  court,  was  practically  aban- 
doned.    The  defendant  insists  that  the  testimony  introduced 
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under  that  count  remained  in  the  case,  and  was  prejudicial 
to  it.  We  do  not  see  anything  in  the  testimony  upon  this 
branch  of  the  case  that  could  have  possibly  prejudiced  the 
jury.  The  testimony  introduced  tended  to  show  the  capabil- 
ity  of  Kilner,  and  the  care  and  caution  exercised  by  defend- 
ant in  selecting  him  for  the  position.  Its  tendency  was  favor- 
able to  the  defendant. 

Under  defendant's  claim  of  contributory  negligence  of  a 
fellow-servant's  running  the  trains,  in  violation  01  the  rules  of 
the  company  as  to  speed,  testimony  was  admitted  by  the 
court  tending  to  show  that  a  strict  compliance  with  the  rules 
was  impracticable,  and  that  they  were  lived  up  to  as  nearly 
as  they  could  be,  and  tho  trains  run  on  the  time  allowed  by 
the  schedule  prepared  by  the  company.  We  think  it  was 
competent  to  show  what  was  usually  and  habitually  done  iti 
the  running  of  trains,  because,  if  the  company  permitted  or 
had  so  framed  the  rules  as  to  require  the  employes  to  exercise 
some  discretion  in  the  matter  of  strict  obedience,  it  ought 
not  to  be  permitted  to  hold  its  employes  to  the  very  letter  of 
the  rule  in  order  to  shield  the  company  from  liability  for 
what  it  had  tacitly  permitted.  But  the  admission  of  such 
testimony  could  not  harm  defendant,  if  it  was  the  company's 
negligence  that  was  the  proximate  cause  of  the  injurj\  al- 
though a  concurring  cause  was  the  negligence  of  a  fellow- 
servant  in  running  at  a  greater  rate  of  speed  than  the  rules 
allowed.  The  court  gave  full  effect  to  the  rules  in  his  charge 
to  the  jury,  so  far  as  they  were  material,  by  instructing  the 
jury  that  "  if  you  find,  as  a  matter  of  fact,  that  the  colfision 
resulted  entirely  from  the  negligence  of  one  or  both  of  the 
engineers  of  engines  No.  120  and  177,  the  defendant  is  not 
chargeable  with  the  consequence  of  that  negligence." 

There  was  testimony  introduced  tending  to  show  that  the 
deceased  was  earning  $900  a  year  at  the  time  of  his  death, 
and  was  27  years  of  age.  A  witness  was  then  in- 
ExpectaMcy  troduccd,  and  he  was  permitted  to  testify  that  he 
of  life.  had  made  a  computationof  the  present  value  of  an 

annuity  based  upon  the  expectancy  of  life  of  a 
man  of  the  age  of  27  years  on  an  income  of  $900,  and  that 
its  present  value  was  $10,725.30.  The  court  also,  against  de- 
fendant's objections,  permitted  the  mortality  tables  found  in 
section  4245,  How.  St.,  to  be  admitted  in  evidence,  and  the 
Northampton  tables  for  showing  the  present  value  of  a  dower 
interest  or  of  an  annuity,  found  upon  page  142  of  Cheever's 
Probate  Law.  Mrs.  Hunn  also  testified  that  her  husband's  earn- 
ings were  her  only  means  of  support ;  that  he  owned  a  place 
at  the  time  worth  about  $2,000.  She  was  also  permitted  to 
testify,  against  defendant's  objections,  that  there  was  an  in- 
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cumbrance  upon  the  place  of  $1,100,  or  $1,200.     There  was 
also  considerable  testimony  introduced  as  to  his    physical 
health,  and  as  to  his  being  afflicted  with  varicose  veins,  and 
varicose  tumors,  and  how  such  diseases  would  impair  his  health 
or  affect  the  probable  duration  of  his  life.     Upon  the  question 
of  damages  the  court,  among  other  things,  instructed  the 
jury  as  follows:     "Now,  in  estimating  her  pecuniary  loss, 
ou  should  consider  the  personal  character  of  her  deceased 
usband,  as  shown  by  the  evidence;  his  mental  and  physical 
capacity ;  his  habits  as  to  industry,  economy,  or  otherwise ; 
his  health, — whether  at  the  time  of  his  death  he  was  afflicted 
with  any  disease,  or  physical  infirmity,  as  varicose  veins, 
which  would  be  likely  to  reduce  his  earning  power  in  the 
future,  or  shorten  his  life;  consider  his  capability,  disposition, 
to  earn  money,  as  shown  by  the  evidence ;  the  salary  he  was 
then  earning,  and  the  amount,  whether  greater  or  less,  which, 
under  the  testimony,  you  think  he  would,  with  reasonable 
probability,  be  likely  to  earn  in  the  future;  the  probable 
length  of  time  he  would  continue  to  live  and  earn  money, 
and  furnish  his  wife  with  support,  or  other  pecuniary  advan- 
tages ;  and  for  this  purpose  you  may.  consider  the  evidence  of 
the  mortuary  tables,  or  expectancy  of  life,  given  you  from 
the  statute  by  Mr.  Birney,  considering,. in  the  same  connec- 
tion, how  much  that  natural  expectancy  for  the  life  of  a  man 
might  be  reduced  by  the  circumstances  of  his  physical  infirm- 
ity of  varicose  veins,  as  shown  by  the  evidence.     But  you 
must  not  consider  Mr.  Birney's  computation,  based  upon  the 
annuity  tables,  of  how  much  money  it  would  take  to  purchase 
an  annuity,  as  testified  to  by  him.     That  evidence  I  under- 
stand to  have  been  withdrawn  from  your  consideration.     At 
all  events,  gentlemen,  you  will  give  it  no  weight  in  determin- 
ing your  verdict.     These,  and  all  other  facts,  conditions,  and 
circumstances  appear  in  the  evidence,  which  tend  to  throw 
light  upon  or  aid  you  in  reaching  a  fair  and  just  conclusion  as 
to  the  amount  of  her  pecuniary  loss,  you  may  and  should  con- 
sider in  making  up  your  verdict.     Now,  the  pecuniary  bene- 
fits which  Alice  M.  Hunn  would,  with  reasonable  probability, 
have  realized,  by  being  his  wife  during  the  length  of  time 
that  relation  would  have  continued  if  he  had  lived,  she  has 
lost  by  his  death ;  and  these  benefits,  fairly  and  justly  esti- 
mated by  you  with  reference  to  their  pecuniary  value,  under 
all  the  evidence  in  the  case  and  the  instructions  I  have  given 
you,  will  furnish  the  measure  of  her  pecuniary  injury  in  this 
case.    The  question  is  not  what  he  might  have  earned  or 
saved  if  he  had  lived,  but  it  is  what  she,  as  his  wife,  would 
have  realized  if  his  death  had  not  occurred  from  the  collision." 
The  mortuary  tables  contained  in  Howell's  Statutes  were 
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properly  admitted  in  evidence,  as  some  testimony  tending  to 
show  riunn*s  expectancy  of  life  at  the  age  of  27.  Balch  v. 
Grand  Rapids  &  I.  R.  Co.,  67  Mich.  394.  Such  tables  are  not 
conclusive.  They  show  the  probable  age  which  a  healthy  per- 
son may  expect  to  reach,  whose  age  is  given.  But  when  that 
is  before  the  jury,  and  the  physical  condition  of  the  person 
at  the  time  of  his  death,  and  all  testimony  which  may  reason- 
ably affect  his  duration  of  life,  the  jury  must  deteraiine  from 
the  testimony  before  them  the  probable  duration  of  the  de- 
cedent's life  had  he  not  died  as  a  result  of  his  injury.  The 
testimony  of  Birney  was  properly  excluded,  and  the  jury  told 
not  to  regard  it.  His  figures  showed  the  vajue  of  Hunn's 
life  to  be  $10,725.30.  The  jury  found  the  plaintiff's  damages 
to  be  §7,500,  and  this  sum  the  defendant's  counsel  insists  is 
excessive.  Whether  damages  found  Uy  a  jury  are  excessive 
or  not  does  not  present  a  question  of  law.  If  no  improper 
testimony  affecting  the  subject  of  damages  has  been  admitted, 
and  the  court  has  given  to  the  jury  proper  instructions  to 
guide  them  in  reaching  a  conclusion,  tne  amount  of  the  dam- 
ages awarded  is  beyond  the  reach  of  a  writ  of  error. 

The  court  erred  in  admitting  testimony  showing  the  extent 
of  their  means,  and  the  incumbrance  upon  the  land.    When 

the  question  was  objected  to,  the  court  said  he 
ETideBM-  would  admit  it  as  showing  the  extent  of  their  means. 
puuur.  In  Chicago  &  N.  W.  R.  Co.,  v,  Bavfield,  37  Mich. 
means.  214,  Mr.  Justicc  CoOLEV  said:     "What  the  family 

would  lose  by  the  death  Avould  be,  what  it  was  ac- 
customed to  receive,  or  had  reasonable  expectation  of  re- 
ceiving, in  his  life  time ;  and  to  show  that  the  family  was  poor 
has  no  tendency  towards  showing  whether  this  was  or  was 
likely  to  be,  large  or  small.  One  man  contributes  liberally 
in  ai(i  of  his  poor  relations,  another  delights  in  contributing 
luxuries  where  comforts  are  already  abundant,  but  when  the 
contribution  is  cut  off  in  either  case  the  extent  df  the  loss  is 
not  measured  by  the  wealth  or  poverty  of  the  recipient,  but 
by  the  contribution  itself.  A  dollar  lost,  whether  by  a  poor 
man  or  rich  man,  is  neither  more  nor  less  than  a  dollar,  and  a 
reasonable  expectation  of  benefit  to  a  certain  amount  must, 
when  lost,  be  compensated  to  the  same  extent,  whether  the 
loser  be  rich  or  poor."  We  cannot  say  that  this  testimony 
did  not  influence  the  jury.  It  was  admitted  as  having  some 
bearing  upon  the  measure  of  damages,  and  it  must  be  pre- 
sumed  that  it  formed  an  element  in  the  estimation  of  damages 
by  the  jury.  The  instruction  to  allow  merely  nominal  dam- 
ages, so  far  as  the  brother  and  sisters  were  concerned,  was 
correct.  Chicago  &  A.  R.  Co.  v.  Shannon,  43  III.  338  ;  Chicago 
&  N.  W.  R.  Co.  V,  Swett,  45  111.  205.     For  the  error  pointed 
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out  the  judgment  must  be  reversed,  and  a  new  trial  granted. 

Sherwood,  C.  J.,  and  Campbell  and  Morse,  JJ.,  concurred 
with  CiiAMPLiN,  J.,  Long,  J.,  did  not  sit. 

Evidence — Expectancy  of  Life — Scientific  Woric. — Where  a  witness  who 
"  had  something  to  do  with  "  a  book  which  is  offered  in  evidence,  identifies 
it  as  '*  a  standard  and  scientific  work,  "  it  is  admissible  for  the  purpose  of 
showing  the  expectancy  of  life.  Gorman  v^  Minneapolis  &  St.  L.  K.  Co., 
Iowa  Sup.  Ct.,  Oct.  16,  1889. 

Who  are  Fellow-Servants  of  Train  Dispatchers. — See  Phillips  v,  Chicago, 
M.  &  St.  P.  R.  Co.  (Wis.),  23  Am.  &  Eng.  R.  Cas.  453 ;  Darrigan  v.  New 
York  &  N.  E.  R.  Co.  (Conn.),  23  Id.  438 ;  Smith  v.  Wabash,  St.  L.  &  P.  R, 
Co.  (Mo.),  21  Id,  331.  McKune  v,  California  S.  R.  Co.  (Cal.),  17  Id,  589,  note 
591 ;  Blessing  v.  St.  Louis,  K.  C.  &  N.  R.  Co.  (Mo.),  15  Id.  298,  note  300; 
Robertson  v.  Terre  Haute  &  L  R.  Co.  (Ind.),  8  Id.  175 ;  Chicago,  St.  L.  & 
N.  O.  R.  Co.  V.  Doyle  (Miss.),  8  Id.  171 ;  McLeod  v.  Ginther  (Ky.),  8  Id. 
162  ;  note  33  Id.  260.  « 


Chigago,  Burlington  &  Quincy  R.  Co. 

V. 

J 

Sullivan. 

{Nebraska  Supreme  Courts  October  22,  1889.)' 

Negligently  Causing  Death — Instructions— Distinction  between  Acts  of 
Vice-Principal  and  Fellow-Servant. — In  an  action  by  an  administratrix  to  re- 
cover damages  for  the  death  of  the  decedent,  a  charge  that  "  the  jury  are 
instructed  that,  if  they  believe  from  the  evidence  that  the  deceased  came 
to  his  death  through  the  wrongful  act,  default,  or  negligence  of  defendant, 
or  its  servants  or  employes,  and  not  through  his  own  wrongful  act  or  neg- 
ligence, then  they  will  find  for  plaintiff,  and  assess  her  damages  at  such  sum 
as  they  believe  from  the  evidence  she  should  recover  not  exceeding  the 
sum  claimed  in  her  petition, "  is  too  broad  and  indefinite,  and  fails  to  dis- 
tinguish between  the  acts  of  a  vice-principal  and  fellowservant. 

Vice-Principals — Persons  Having  Control  of  Department. — A  person  who 
is  clothed  by  a  corporation  with  the  control  and  management  of  a  distinct 
department,  in  which  his  duty  is  that  of  direction  and  superintendence,  is 
a  vice- principal. 

Same — Persons  Qiving  Instruction  to  Inexperienced  Employes. — Where  a 
car-repairer  has  given  notice  to  the  company  that  he  intends  to  leave  its 
employment  at  a  future  date,  and  he  is  reouested  to  give  such  instruction  to 
his  successor  as  he  can  to  enable  him  to  lulfill  the  duties  of  a  car-repairer, 
and  his  successor  is  directed  to  work  under  his  orders,  such  car-  repairer  is 
not  the  fellow-servant  of  his  successor,  but  is  vice-principal  of  the  com- 
pany. 

Reese,  C.  J.,  dissents. 

Error  from  District  Court,  Richardson  County* 
Marquett  &  Deweese  for  plaintiff  in  error. 
Frank  Martin  for  defendant  in  error. 
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Maxwell,  J. — This  action  was  brought  by  the  defendant  in 
error  in  the  district  court  of  Richardson  county,  to  recover 
damag^es  for  the  death  of  James  Sullivan,  who  was 
killed  by  the  cars  of  the  plaintiff  in  error,  through 
the  alleged  negligence  of  the  railway  company.  On  the  trial 
of  tlie  cause  the  jury  returned  a  verdict  in  favor  of  the  plaint- 
iff below  (defendant  in  error)  for  the  sum  of  $1,500,  upon 
which  judgment  was  rendered.  It  appears  from  the  testimony 
that  early  in  March,  1888,  one  James  Sullivan  entered  into  the 
employment  of  the  plaintiff  in  error  as  a  car-repairer  at  Falls 
City.  It  also  appears  that  Sullivan  was  inexperienced  in  that 
business,  and  tnat  be  was  placed  by  the  master  workman 
under  the  care  of  one  McCarty,  to  learn  his  duties,  as  McCarty 
had  given  the  company  notice  that  he  intended  to  quit  on 
April  I  St,  and  Sullivan  was  to  take  his  place.  The  direct  ex- 
amination of  McCarty  is  as  follows :  "  Question,  Do  you  re- 
member the  time  of  his  [Sullivan's]  death  ?  Answer.  Yes,  sir. 
Q.  Do  you  know  the  cause  of  his  death?  A.  Yes^  sir.  Q. 
Tell  the  jury.  A.  Well,  he  was  killed  by  the  cars.  He  was 
crushed  between  two  cars.  Q,  Whereabouts?  A.  On  the 
east  end  of  the  stock  track.  Q,  How  many  railroad  tracks 
are  there  at  the  place  you  speak  of?  A,  There  are  five  or 
six;  Idon't  just  remember  which.  Q.  Beginning  at  the  south 
side  of  the. railroad  tracks,  which  one  was  it  he  was  injured 
on?  A,  The  second  one.  Q.  The  second  one  from  the  south? 
A,  Yes,  sir.  Q,  Tell  the  jury  where  he  was,  and  what  he 
was  doing,  when  he  was  hurt.  A-.  He  was  working  between 
two  cars.  The  cars  were  apart  probably  three  feet  on  the 
east  end  of  the  stock  track,  and  the  train  came  in  on  the  pas- 
senger track,  and  pulled  up  and  set  the  cars  in  from  the  west 
end  on  the  stock  track.  1  here  were  several  spaces  along  on 
the  track  between  the  cars, — I  don't  remember  just  now 
many  ;  and  they  struck  them  at  that  end,  and  run  the  cars 
down,  and  he  was  at  work  in  between  the  cars,  and  it  caught 
him  right  in  across  here  somewhere,  [witness  indicates].  Q- 
Were  you  along  in  there  between  the  cars  when  he  was  hurt? 
A,  No,  sir ;  I  was  standing  up.  Q.  How  far  apart  were  the 
cars, — the  one  he  was  working  at,  and  the  one  next  him?  A, 
About  three  feet.  Q,  What  was  his  business?  A.  Car-re- 
pairer. Q.  How  long  had  he  been  engaged  at  that?  A.  10, 
12,  or  14  days;  I  don't  know  just  how  long.  Q.  What  was 
he  required  to  do  ?  A.  He  was  required  to  do  anything  there 
was  to  do.  Q.  Was  he  the  judge  of  what  was  to  be  done,  or 
what  was  his  situation  ?  A.  No,  sir ;  he  was  under  my  orders 
as  long  as  I  was  there.  I  intended  to  quit  the  first  of  the 
month,  and  the  foreman  told  me  to  learn  him  all  I  could,  so 
he  could  take  my  place.     Q.  Had  he  any  experience  on  rail- 
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roads  before  that  ?  A.  Not  to  my  knowledge.  Q.  When  he 
was  fixing  the  car  where  he  was  hurt,  who  had  told  him  what 
to  do, — who  had  put  him  there  ?  A.  I  had  told  him.  Q.  Now 
what  was  the  condition  of  the  cars  on  that  track  west  of  where 
you  were  at  work,  so  far  as  having  brakes  set?  A,  I  think 
the  first  car  west  of  us, — there  were  5  or  6  west  of  us,  and 
then  a  space  of  5  or  6  feet ;  and  I  think  the  cars  didn't  have 
any  of  tne  brakes  set,  and  I  know  the  first  car  on  the  east  end 
didn't  have  the  brakes  set,  because  I  set  the  brakes  myself. 
(2-  When  you  and  he  went  to  work  there,  was  there  any  con- 
nection between  the  track  you  were  working  on  and  any 
other  track  so  a  car  could  get  in?  A,  No,  sir;  because  the 
old  main  line  was  blocked.  There  was  a  train  standing  on 
it,  as  there  wasn't  room  in  the  yard  to  put  it  on  the  side  track. 
Q,  What  do  you  know  about  the  cars  being  set  in  on  that 
track  that  caused  the  other  cars  to  move?  A,  They  struck 
them  at  the  west  end  with  the  engine.  Q.  How  did  they  set 
them  in?  A.  The  train  came  from  Atchison  from  the  east,  and 
pulled  up  over  the  Pacific  track,  and  backed  the  train  right 
in.  Q.  Did  they  have  to  open  any  tracks?  A.  Yes  they  had 
to  open  one  switch.  Q,  How  far  was  it  from  where  you  were 
at  work?  A.  A  half  mile,  I  guess.  Q.  What  do  you  know 
about  them  setting  the  cars  in  on  that  track.  A,  I  don't  know, 
only  they  struck  the  cars  at  that  end,  and  the  cars,  not  having 
the  brakes  set,  run  down  the  track,  and  struck  the  cars  next 
us,  and  they  didn't  have  the  brakes  on.  Q.  Do  you  know 
whether  there  was  any  one  on  the  cars  that  were  set  in  at 
that  time  to  set  the  brakes  or  stop  the  cars?  A.  No,  sir;  I 
think  not.  When  I  got  him  out  and  laid  him  down  by  the 
cars,  I  ran  up  along  the  track,  and  I  met  a  brakeman,  but  he 
was  on  the  ground.  Q.  Which  brakeman  was  it  ?  A.  I  don't 
know  which  one.  Q,  Where  did  he  come  from?  A,  He 
was  on  that  train.  Q.  A  brakeman  on  the  train  that  set  the 
cars  in  on  the  track?  A.  Yes,  sir;  and  he  afterwards  said  he 
never  would  set  cars  in  again  without  setting  brakes.  Q,  How 
long  was  it  after  he  was  injured  till  he  died?  A.  He  got 
hurt  somewhere  between  one  and  two  o'clock,  and  he  died 
the  next  morning  between  eight  and  nine,  I  believe.  Q,  Do 
you  know  about  his  condition  before  that, — whether  he  was  a 
reasonably  stout,  hearty  young  man?  A.  He  was,  as  far  as 
I  know,  and  I  knew  him  for  several  years.  Q,  Had  you  been 
therewith  him  all  that  night?  A.  Yes,  sir.  Q.  What  had  he  to 
do  when  you  were  there,  in  regard  to  any  of  the  work,  or  any- 
thing to  be  done  ?  A.  He  was  to  help  do  all  the  work  that 
was  to  be  done.  Q.  Under  whose  directions?  A,  The  fore- 
man's. (2- Who  was  the  foreman  ?  -^.  Culperwas.  Q- Was 
he  there  at  night?    A.   No;   he  was  unoer  my  charge  at 
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night.  Mr.  Culper  told  him  to  do  whatever  I  would  tell  him, 
because  I  was  to  quit  at  the  end  of  the  month,  and  he  was  to 
take  my  place. " 

In  the  case  of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross.  112  U. 
S.  377,  17  Am.  &  Eng.  K.  Cas.  501,  the  question  as  to  a  vice- 
principal  of  a  railway  company  was  involved,  and, 
Tire.priBci-  m  a  carcfully  prepared  and  elaborate  opinion,  it 
pau-PfnoM  ^yj^g  held,  in  effect,  that  one  who  was  clothed  by 
tro\  of  depart-  ^^^  Corporation  with  the  control  and  management 
■eat.  of  a  distinct  department,  in  which  his  duty  is  that 

of  direction  and  superintendence,  is  a  vice-princi- 
pal. Justice  Field,  in  his  opinion  in  that  case,  said :  "  There 
IS,  in  our  judgment,  a  clear  distinction  to  be  made  in  their 
relation  to  their  common  principal  between  servants  of  a  cor- 
poration exercising  no  supervision  over  others  engaged  with 
them  in  the  same  employment,  and  agents  of  the  corporation 
clothed  with  the  control  and  management  of  a  distinct  de- 
partment, in  which  their  duty  is  entirely  that  of  direction 
and  superintendence.  A  conductor,  having  the  entire  con- 
trol and  management  of  a  railway  train,  occupies  a  very  dif- 
ferent position  from  the  brakeman,  the  porters,  and  other 
subordinates  employed.  He  is  in  fact  and  should  be  treated 
as,  the  personal  representative  of  the  corporation,  for  whose 
negligence  it  is  responsible  to  subordinate  servants.  This 
view  of  his  relation  to  the  corporation  seems  to  us  a  reason- 
able and  just  one,  and  it  will  insure  more  care  in  the  selection 
of  such  agents,  and  thus  give  greater  security  to  the  servants 
engaged  under  him,  in  an  employment  requiring  the  utmost 
vigilance  on  their  part,  and  prompt  and  unhesitating  obedi- 
ence to  his  orders.  The  rule  which  applies  to  such  agents 
of  one  railway  corporation  must  apply  to  all,  and  many  cor- 
porations operate  every  day  several  trains  over  hundreds  of 
miles,  at  great  distances  apart,  each  being  under  the  control 
and  direction  of  a  conductor  specially  appointed  for  its  man- 
agement. We  know  from  the  manner  in  which  railways  are 
operated  that,  subject  to  the  general  rules  and  orders  of  the 
directors  of  the  companies,  the  conductor  has  entire  control 
and  management  of  the  train  to  which  he  is  aligned.  He 
directs  when  it  shall  start ;  at  what  speed  it  shall  run ;  at  what 
stations  it  shall  stop,  and  for  what  length  of  time,  and  every- 
thing essential  to  its  successful  movements;  and  all  persons 
employed  on  it  are  subject  to  his  orders.  In  no  proper  sense 
of  the  terms  is  he  a  fellow-servant  with  the  fireman,  the  brake- 
man,  the  porters,  and  the  engineer.  The  latter  are  fellow- 
servants  in  the  running  of  the  train  under  his  direction,  who, 
as  to  them  and  the  train,  stands  in  the  place  of,  and  repre- 
sents, the  corporation.     As  observed  by   Mr.   Wharton,  in 
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his  valuable  treatise  on  the  Law  of  Negligence  :  *  It  has  some- 
times been  said  that  a  corporation  is  obliged  to  act  always  by 
servants,  and  that  it  is  unjust  to  impute  to  it  personal  negli- 
gence in  cases  where  it  is  impossible  for  it  to  be  negligent 
f)ersonally.  But,  if  this  be  true,  it  would  relieve  corporations 
rom  all  liability  to  servants.  The  true  view  is  that,  as  cor- 
porations can  act  only  through  superintending  officers,  the 
negligences  of  those  officers,  with  respect  to  other  servants, 
are  the  negligences  of  the  corporation.     Section  £32^.'  " 

The  above  case  is  reported  in  17  Am.  &  Eng.  R.  Cas.  501, 
and  in  a  note  it  is  said :  "  No  rule  has  yet  been  laid  down  which 
can  be  applied  with  entirely  satisfactory  results.  Whether 
or  not  a  foreman  or  superintendent  has  the  power  to  employ 
and  discharge  those  acting  under  him  has  been  in  some  cases 
proposed  as  the  crucial  test  of  whether  he  is  a  vice-principal  or 
not."  Chapman  v.  Erie  R.  Co.,  55  N.  Y.  579;  Kansas  Pac. 
R.  Co.  V,  Little,  19  Kan.  267 ;  Stoddard  v.  St.  Louis,  etc.,  R. 
Co.,  65  Mo.  514;  Hofnagle  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  55  N.  Y.  608 ;  Cook  v.  Hannibal,  etc.,  R.  Co.,  63  Mo.  397 ; 
Huntingdon  &  B.  T.  Mt.  R.  &  C.  Co.  v.  Decker,  82  Pa.  St. 
119;  Railroad  Co.  v.  State,  44  Md.  283;  Kansas  Pac.  R.  Co. 
V,  Salmon,  11  Kan.  83 ;  Chicago  &  A.  R.  Co.  v.  May  (111.),  15 
Am.  &  Eng.  R.  Cas.  320.  But  this  test  is  unsatisfactory.  It 
is,  we  believe,  true  that  in  every  case  where  the  power  to 
employ  and  discharge  exists,  the  relation  establishea  has  been 
held  to  be,  not  that  of  a  fellow-servant,  but  of  vice-principal. 
The  correlative  of  this  proposition  does  not,  however,  obtain. 
There  are  cases  where  the  right  to  employ  and  discharge  is 
absent,  in  which,  notwithstanding,  the  relation  of  vice-prin- 
cipal has  been  held  to  be  established,  and  liability  has  been 
imposed  upon  the  company  accordingly.  It  is  in  some  cases 
held  that  servants,  who  are  engaged  in  entirely  different 
branches  of  railroad  employment,  are  not  to  be  regarded  as 
fellow-servants,  within  the  meaning  of  the  law.  According- 
ly some  authorities  are  to  the  effect  that  a  company  is  liable 
for  injuries  to  train  hands,  occasioned  by  the  negligence  of  a 
repair-man  upon  the  track,  and  vice  versa.  Railroad  Co.  v. 
Jones,  9  Heisk.  (Tenn.),  27 ;  Ryan  v.  Chicago  &  N.  W.  R. 
Co.,  60  111.  171  ;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Powers, 
74  III  341  ;  Toledo,  W.  &  W.  R.  Co.  v.  O'Connor,  77  111.  391 ; 
Dick  v.  Indianapolis,  C.  &  L.  R.  Co.  (Ohio),  8  Am.  &  Eng.  R. 
Cas.  loi. 

The  cases  relating  to  the  subject  of  vice-principal  and  fel- 
low-servant are  involved  in  great  conflict  and  confusion,  and 
it  is  impossible  to  harmonize  them.  Some  of  these  cases  seem 
to  make  distinctions  without  an  essential  difference  in  the 
facts.    The  subject  is  very  fully  discussed  in  7  Am.  &  Eng. 
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Encyc.  of  Law,  838-844 ;  and  the  general  rule  to  be  deduced 
from  the  later  decisions  is  that  it  is  not  the  rank  of  the  em- 
ploye, but  the  nature  of  the  duty  with  which  he  is  clothed, 
that  is  decisive,  and  in  our  view  the  classification  made  by 
the  supreme.court  of  the  United  States  is  correct,  and  in  con- 
sonance with  our  own  decisions.  The  above  testimony  of 
McCarty,  therefore,  if  true,  (and  that  is  a  question  for  the 
jury,)  is  sufficient  to  constitute  him  a  vice-principal  as  to  Sul- 
livan, under  the  rule  stated  by  this  court  in  Chicago,  St.  P., 
M.  &  O.  R.  Co.  V.  Lundstrona,  16  Neb.  254,  21  Am.  &  Eng. 
R.  Cas.  528 ;  Sioux  City  &  P.  R.  Co.  v.  Smith,  22  Neb.  780; 
Burlington  &  M.  R.  Co.  v,  Crockett,  19  Neb.  145,  24  Am.  & 
Eng.  R.  Cas.  390. 

The  court,  however,  at  the  request  of  the  attorney  for  the 
defendant  in  error,  gave  the  following  instruction:  "The 
jury  are  instructed  that  if  they  believe  from  the 
-Sror****''  evidence  that  the  deceased,  James  Sullivan,  came 
to  his  death  through  the  wrongful  act,  default,  or 
negligence  of  defendant,  or  its  servants  or  employes,  and  not 
through  his  own  wrongful  act  or  negligence,  then  they  will 
find  for  plaintiff,  and  assess  her  damages  at  such  sum  as  they 
believe  from  the  evidence  she  should  recover,  not  exceeding 
the  sum  claimed  .in  her  petition."  This  was  duly  excepted 
to,  and  is  now  assigned  for  error. 

It  will  beobserved,  that  the  instruction  is  entirely  too  broad 
and  general  in  its  terms,  and  fails  to  distinguish  the  acts  of  a 
vice-principal  from  those  of  a  fellow-servant,  and  was  well 
calculated  to  mislead  the  jury,  and  fails  to  state  the  law  cor- 
rectly. The  other  questions  in  the  case  are  questions  of  fact, 
upon  which,  to  some  extent,  there  is  a  conflict  of  testimony, 
and,  as  there  must  be  a  new  trial,  they  will  not  be  discussed. 
The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reese,  C.  J.,  (dissenting) — I  do  not  agree  to  the  conclusion 
reached  by  my  associates,  that  the  giving  of  the  instruction 

quoted  in  the  opinion  of  the  majority  was  neces- 
ll^^^l^u    sarily  prejudicial  error,  and  will  briefly  state  my 

reasons  for  such  dissent.  I  think  it  is  true  that  the 
instruction,  if  taken  alone,  and  without  qualification,  would 
be  insufficient,  as  not  fully  stating  the  rule  of  nefflie^ence  as 
applicable  to  cases  of  thislcind.  It  must  be  conceaed  that  the 
negligence  of  the  **  servants  and  employes  "  of  the  defendant 
would  be  its  own  negligence,  for  it  acts  only  through  its  ser- 
vants and  employes.  It  can  act  in  no  other  way.  In  addi- 
tion to  the  instruction  above  referred  to,  the  court,  upon  the 
request  of  defendant  in  error,  gave  instruction  number  4  and 
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instruction  number  2,  eiven  upon  its  own  motion,  both  of 
which  we  here  copy :  "(4)  You  are  instructed  that  the  negli- 
gence of  the  defendant  that  would  make  it  liable  must  be  the 
negligence  of  the  company  itself,  or  some  superior  agent  who 
stood  in  place  of  the  conipany,  as  between  it  and  the  deceased, 
Sullivan.  And  if  you  find  that  a  car  repairer,  as  a  fellow 
laborer,  working  with  Sullivan,  who  had  more  experience, 
and  on  that  account  was  showing  Sullivan  how  to  do  the 
work,  was  negligent,  and  this  negligence  caused  or  contrib- 
uted to  the  injury,  the  defendant  would  not  be  liable.  (2) 
The  law  of  negligence,  as  applied  to  this  case,  is  given,  in  the 
instruction  given  at  the  request  of  the  parties,  to  such  an  ex- 
tent that  but  little  need  be  added.  The  defendant  railroad 
company  is  liable  for  the  negligence  of  its  servants,  superior 
in  employment  to  the  deceased  at  the  time  of  his  death,  if 
the  negligence  of  such  superior  servant  caused  the  injury 
complained  of,  and  there  was  no  contributory  negligence  on 
the  partjof  deceased.  But  the  defendant  would  not  be  liable 
for  negligence  of  a  fellow-servant  of  deceased.  A  fellow-ser- 
vant, witnin  the  meaning  of  this  proposition,  means  an  asso- 
ciate employe  with  the  deceased,  in  the  same  line  of  employ- 
ment with  the  deceased,  and  without  authority  over  the 
deceased  more  than  the  deceased  had  over  such  fellow-servant 
in  the  work  in  which  deceased  was  engaged  at  the  time  of 
the  injury.  The  authority  of  a  fellow-servant  to  instruct 
Another  fellow-servant,  less  experienced  as  to  the  duties  and 
dangers  of  the  employment,  01  itself  does  not  prevent  their 
being  fellow-servants,  within  the  meaning  of  the  rule  of  law 
above  mentioned." 

It  is  a  well  established  rule  of  law,  and  one  which  has  been 
repeatedly  recognized  in  this  state,  that  the  whole  of  the  in- 
structions given  to  a  trial  jury  must  be  considered  together, 
and  if  none  of  them  mistake  tne  law  as  applicable  to  the  case 
on  trial,  and  they  are  susceptible  of  being  harmonized  when 
so  considered,  triey  could  not  mislead  the  jury,  and  a  new 
trial  will  not  be  granted.  Stated  differently,  if  an  instruction 
only  partially  states  the  rule  to  be  applied,  it  will  not  be  held 
to  constitute  reversible  error,  if  the  rule  is  fully  and  correct- 
ly stated  in  another  portion  of  the  charge,  and  the  whole  in- 
struction, when  thus  considered  together,  presents  a  correct 
and  consistent  statement  of  the  law.  Parish  v.  State,  14  Neb. 
67;  Sioux  City  &  P.  R.  Co.  v.  Finlayson,  16  Neb.  584,  18  Am. 
&  Eng.  R.  Cas.  68;  Gray  v.  Farmer,  19  Neb.  71.  Applying 
this  well  recognized  rule  to  this  case,  I  can  see  no  difficulty 
growing  out  of  the  instructions.  The  first  one  instructed  the 
jury  that  if  they  found  that  the  injury  was  caused  by  the 
negligence  of  defendant,  its  servants  or  employes,  and  not  by 
that  of  the  deceased,  the  plaintiff  in  the  action  should  recover; 
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and  by  the  others  they  were  informed  what  servants  and  em- 
ployes were  referred  to,  and  that  all  others  should  be  ex- 
cluded.    I  think  this  could  work  no  prejudice. 

Follow-Servantt — Nog;1igenco  of  Instructor  Furnished  by  Eniployef.--Cer- 
tain  storekeepers  ordered  the  porter  in  their  store  to  run  an  elevator,  and 
as  he  had  never  run  one  before,  furnished  an  instructor  to  teach  him  how 
to  do  so.  Held,  that  the  instructor  was  not  a  fellow-servant  of  the  porter, 
but  was  the  representative  of  the  master,  and  that  the  storekeepers  were 
liable  to  the  porter  for  injuries  sustained  in  the  use  of  the  elevator  through 
the  incompetencv  or  negligence  of  the  instructor.  Brennan  z/.  Gordon.  13 
Daly  (N.  Y.),  208. 


Louisville  &  Nashville  R.  Co. 

V, 

Sheets, 

{Kentucky  Court  of  Appeals^  March  13,  1890.) 

Follow-Sarvants — Locomotive  Engineer  and  Yard  Switchman. — A  locomo- 
tive engineer  is  not  the  fellow-servant  of  a  yard  switchman,  and  the  em- 
ployer IS  responsible  for  injuries  caused  to  the  latter  by  the  n^igence  of 
the  former. 

Appeal  from  Court  of  Common  Pleas,  Franklin  County. 

Ira  Julian  for  appellant. 

Thos.  H,  HineSy  A.  Duvall  and  Scott  &  Violett  for  appellee. 

Pryor,  J. — The  appellee,  Lee  Sheets,  instituted  this  action 
below  to  recover  for  a  personal  injury  resulting  in  the  loss  of 
one  of  his  hands,  caused,  as  is  alleged,  }yy  the  neg-  ^^ 

licence  of  the  employes  of  the  appellant  in  charge 
of  its  engine.  The  appellee  had  oeen  in  the  employ  of  the  ap- 
pellant, the  Louisville  &  Nashville  Railroad  Company,  for  a 
number  of  years,  engaged  at  its  switch  yard  in  Frankfort,  in 
switching  and  shifting  cars.  George  W  ilder  was  the  yard- 
master,  Ed.  Grant  the  engineer,  and  Sanders  the  fireman. 
Cars  was  standing  on  the  side  track,  and  the  appellee,  who 
was  the  switchman,  was  ordered  by  the  yard-master  to  couple 
the  cars,  so  as  to  bring  them  out.  The  ground  of  recovery 
was  that  the  engineer,  although  signaled,  failed  to  check  the 
speed  of  the  engme,  but  movedup  with  such  rapidity  and  force 
as  to  catch  the  hand  of  the  appellee  between  the  bumpers  be- 
fore he  had  time  to  finish  the  coupling  and  leave  the  cars. 
There  was  evidence  conducing  to  show  that  the  engineer 
failed  to  reverse  the  engine,  and  also  to  show  that  the  engine 
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was  moving  faster  than  was  usual  in  such  cases.  While  the 
engineer  testifies  that  he  did  reverse  the  engine,  and  there  is 
testimony  showing  that  the  engine  was  moving  at  the  usual 
speed,  the  testimony  for  the  plaintiff  shows  a  different  state 
of  facts,  and  it  was  with  the  jury,  and  not  with  this  court,  to 
determine  the  effect  and  weight  of  the  testimony.  John  Loyd, 
another  switchman,  says  that  the  engine  was  not  reversed, 
and  was  moving  at  the  rate  of  three  or  four  miles  an  hour,  and 
that  from  one  to  one  and  a  half  miles  an  hour  was  fast  enough. 
Sanders  says  that  he  saw  the  signal,  and  repeated  it  to  the 
engineer,  and  they  were  moving  up  slowly  at  the  time ;  that 
the  signal  was  not  given  until  they  were  almost  a  car  length 
from  the  still  cars.  The  engineer  states  that  he  did  not  see 
Sheets  when  he  went  in  to  couple  the  cars,  or  when  he  was 
injured,  and  was  obeying  signals  from  the  fireman,  and  did  not 
check  the  engine  until  it  was  very  close  to  the  still  cars.  The 
appellee  had  been  ordered  to  couple  the  cars.  The  yard- 
master,  engineer,  and  fireman  were  present  for  that  j)urpose ; 
and  that  the  sudden  and  rapid  movement  of  the  train  or  en- 

fine  against  the  still  cars  caused  the  injury  is  a  fact  believed 
y  the  jury,  and  upon  which  they  based  their  verdict.     We 
cannot  disturb  the  finding  on  the  facts. 

The  engineer  is  required  to  have  superior  skill  in  his  em- 
ployment to  that  of  the  mere  brakeman  or  switchman,  who 
may  be  a  common  laborer,  and  still  suited  to  the 
employment ;  as  it  requires  but  little,  if  any,  skill  *■»*■••'•■* 
to  discharge  such  a  duty.     The  yard-master  and  en-  BoUeiio" 
gineer  would  be  both  responsible  for  the  movements  lerTuita. 
of  the  train  in  many  instances,  and  each  is  superior 
to  the  brakeman,  and  to  such  an  extent  as  to  make  the  com- 
pany responsible  for  the  injury  to  the  brakeman  caused  by 
the  gross  neglect  of  either  the  one  or  the  other.    The  cases 
of  Louisville  &  N.  R.  Co.  v,  Collins,  2  Duv.  (Ky.\  114;  Same 
V,  Robinson,  4  Bush.  (Ky .),  507 ;  Same  v,  Filbern,  o  Bush.  (Ky .), 
574;  Same  v,  Moore,  83  Ky.  675,  24  Am.  &  Eng.  R.  Cas.  443, 
are  decisive  of  the  right  of  recovery  by  the  switchman,  where 
the  injury  results  from  the  neglect  of  the  engineer  or  con- 
ductor. 

The  instruction  given  by  the  court  below,  defining  "  gross 
negligence,"  is  taken  from  the  opinion  of  this  court  in  the  case 
of  Louisville  &  N.  R.  Co.  v.  McCoy,  81  Ky.  403,  15 
Am.  &  Eng.  R.  Cas.  277,  and,  if  not  a  correct  defi-  l^^*^^*'^. 
nition,  was  more  favorable  to  the  defendant  than  to  geacT*  "**  ' 
the  plaintiff.  The  jury  was  told'that  it  is  the  failure 
to  exercise  such  skill  as  one  of  careful  habits  would  observe, 
to  avoid  danger,  under  similar  circumstances.  Gross  neglect 
is  the  absence  of  ordinary  care,  and  if  the  jury  believed  the 
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testimony  of  the  appellant's  witnesses  in  this  case,  and  this 
they  seem  to  have  done,  the  verdict  was  proper.  There  was 
no  instruction  asked  by  the  defense  on  the  question  of  con- 
tributory neglect,  and  for  the  reason  that  no  such  neglect  ap- 
pears. The  jury  was  told  that  "  the  plaintiff  accepted  the 
employment,  assuming  all  the  risks  usually  incident  to  the 
discharge  of  his  duties ;  that  the  railroad  was  not  an  insurer 
of  plaintiff  against  accidents  or  injuries  suffered  by  reason  of 
the  liazardous  nature  of  his  duties  in  the  ordinary  course  of 
his  employment."  This  instruction  covered  the  entire  ground 
of  the  defense,  and  the  jury  could  not  have  failed  to  under- 
stand its  meaning. 

While  the  verdict  is  for  a  considerable  sum,  we  are  not  dis- 
posed to  adjudge  that  the  loss  of  a  hand,  under  such  circum- 
stances, is  more  than  compensated  by  such  a  verdict 
4UM9M.*  Numerous  affidavits  were  filed  for  a  new  trial,  all 
of  which  were  deemed  insufficient  by  the  court  be- 
low, and  in  this  we  concur.  The  only  question  lor  the  defense 
in  this  case  arises  from  th?  fact  of  the  appellee  being  an  em- 
ploye in  the  same  service  with  the  engineer,  and,  while  coun- 
sel  has  referred  us  to  many  authorities  outside  of  the  state 
sustaining  such  a  character  of  defense,  the  point  is  now  so  well 
settled  by  this  court  as  scarcely  to  admit  of  discussion.  Judg- 
ment affirmed. 

* 
ft 

Feilow-Servants — Engineers  and  Switchmen. — ^The^greater  number  of  the 
courts  have  held  that  the  engineer  of  a  locomotive  and  a  switchman  are 
fellow-servants,  and  that  the  company  is  not  responsible  for  injuries  to  the 
lattei  caused  by  the  negligence  of  the  former.  Naylor  v.  New  York  C.  & 
H.  R.  R.  Co.,  33  Fed.  Rep.  8oi ;  Smith  v.  Memphis  &  L.  R.  Co..  i8  Fed. 
Rep.  304;  Randall  v.  Baltimore  &  O.  R.  Co.  (U.  S.),  15  Am.  &  Eng.  R. 
Cas.  243 ;  Brown  v.  Central  Pac.  R.  Co.,  68  Cal.  171 ;  Columbus,  C  &  I.  R» 
Co.  V.  Troesch.  68  111.  545 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Henry,  7  111.  App. 
222;  Satterly  z/.  Morgan,  35  La.  Ann.  1166;  Farwell  v.  Boston  &  W.  R. 
Co.,  4  Met.  (Mass.),  49,  38  Am.  Dec.  339 ;  East  Tennesse^  V.  &  G.  R.  Co. 
v.  Gurley,  12  Lea  (Tenn.),  46,  X^  Am.  &  Eng.  R.  Cas.  568;  Fowler  v.  Chi- 
cago &  N.  W.  R.  Co.,  61  Wis.  159,  17  Am.  4  Eng.  R.  Cas.  536.  But  when 
an  engineer  employed  by  a  company  owning  and  running  trains  is  injured 
by  the  negligence  of  a  switchman  employed  by  a  different  company  which 
owns  and  leases  the  road,  the  engineer  is  not  a  fellow-servant  of  such 
switchman.    Smith  z/.  New  York  &  H.  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec. 

305- 
The  courts  of  Tennessee  and  Kentucky,  however,  regard  the  engineer  as 

the  superior  servant  of  brakemen,  switchmen,  etc.,  and  hold  the  company 

responsible  for  injuries  caused  to  them  through  his  negligence.    Louisville 

&  N.  R.  Co.  V,  Brooks,  83  Ky,  129;  East  Tennessee  &  W.  N.  C.  R.  Co.  v, 

Collins,  85  Tenn.  227 ;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Wheless,  10  Lea 

fTenn.),  741.  15  Am.  &  Eng.  R.  Cas.  315.    See,  also,  Cowles  v,  Richmond 

&  D.  R.  Co.  (N.  Car.),  2  Am.  &  Eng.  R.  Cas.  90. 
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Howard 

V. 

Delaware  &  Hudson  Canal  Co. 

(U.  S.  Circuit  Court,  D,  Vermont,  October  26,  1889.) 

Injuries  to  Employes — Trackman — Failure  of  Train  Hands  to  Keep  Look* 
out. — Plaintiff's  intestate,  a  tracicman,  was  Icilled  while  operating  a  hand- 
car. The  section  boss  had  sent  a  si^al  flag  by  one  of  the  trackmen  to 
meet  an  approaching  train.  The  train  hands,  having  failed  to  keep  a  look- 
out, ran  into  the  hand-car  before  the  trackmen  could  get  out  of  the  way, 
and  intestate  was  killed.  Held,  that  the  death  of  the  mtestate  was  caused 
by  the  nqeligence  of  those  in  charge  of  the  train. 

Fellow-Servants — Train  Hands  and  Trackmen. — Persons  in  charge  of  and 
operating  trains  are  not  fellow-servants  of  trackmen,  and  the  latter  are  en- 
titled to  recover  for  injuries  sustained  through  the  negligence  of  the 
former. 

Wrongful  Death — Damages — Action  for  Benefit  of  Collateral  Kindred. — 
Under  a  statute  which  provides  that,  when  the  death  of  a  person  is  caused 
by  a  wrongful  act,  which  would,  if  death  had  not  ensued,  have  entitled  the 
injured  person  to  maintain  an  action  therefor,  the  person  or  corporation 
causing  the  injury  shall  be  liable  to  an  action  in  the  name  of  the  personal 
representative  for  the  benefit  of  the  wife  and  next  of  kin,  and  such  dam- 
ages mav  be  given  as  are  just  with  reference  to  the  pecuniary  injury  re- 
sulting from  such  death  to  them,  when  the  deceased  was,  at  the  time  of 
his  death,  past  middle  age  and  had  accumulated  no  means,  only  nominal 
damages  can  be  recoveredi  in  an  action  for  the  benefit  of  collateral  kindred 
whom  the  deceased  was  under  no  obligation  to  support. 

Same — Pleading — Rights  of  Distributees. — When  an  action  is  brought  by 
the  personal  representative  to  recover  damages  for  the  death  of  his  intes- 
tate for  the  benefit  of  the  deceased's  next  of  kin,  the  declaration  is  suffi- 
cient if  it  sets  forth  the  right  of  the  plaintiff  to  recover  without  alleging 
specifically  the  rights  of  the  respective  distributees. 

Action  at  law  to  recover  damages  for  negligently  causing 
the  death  of  plaintiff's  intestate. 
David  E.  Nickolson  and  Joel  C.  Baker  for  plaintiff. 
John  Prout  and  Henry  Ballard  for  defendant. 

Wheeler,  J. — Clary,  the  plaintiff's  intestate,  was  about 
thirty-seven  years  old  ;  had  three  brothers  and  two  sisters, 
no  wife,  children,  or  parents;   and  had  accumu-  ^.^^^^ 

lated  no  property.  He  was  employed  as  a  track- 
man by  a  section  boss  of  the  defendant's  road  ;  and,  with  four 
others,  under  direction  of  the  boss,  was  running  a  hand-car 
over  a  part  of  their  section  towards  a  train  commg  from  the 
other  way,  to  which  the  boss  had  sent  their  signal  flag  by  one 
of  the  trackmen,  to  warn  those  in  charge  of  the  train  of  the 
approach  of  the  hand-car.     Neither  the  engineer  nor  any  one 
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in  charge  of  or  on  the  train  was  keeping  any  lookout  ahead 
as  it  appoached  the  hand-car,  and  no  one  on  the  train  saw  it 
till  within  two  or  three  rods  of  it.  The  trackmen  supposed 
the  train  would  slow  up  as  it  approached  them,  in  obeoience 
to  the  warning,  and  came  so  near  it  before  stopj)ing  to  take 
the  hand-car  from  the  track  that  the  boss  saw  it  would  be 
struck  by  the  train  before  they  could  get  it  oflF,  and  told  the 
men  to  run  it  the  other  way.  They  tried  to  do  so,  but  could 
not  move  it  fast  enough  to  get  away  from  the  train,  and  he 
directed  them  to  abandon  it.  In  jumping  from  it,  Clary  was 
thrown  under  it,  the  engine  struck  it,  and  he  was  instantly 
killed. 

The  statutes  of  the  state  provide  that  when  the  death  of  a 
person  is  caused  by  such  wrongful  act,  neglect,  or  default  as 
would,  if  death  had  not  ensuecH  have  entitled  the  party  in- 
jured to  maintain  an  action  therefor,  the  person  or  corpora- 
tion that  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  in  the  name  of  the  personal  representa- 
tive for  the  benefit  of  the  wife  and  next  of  kin,  and  that  such 
damages  may  be  given  as  are  just,  with  reference  to  the  pe- 
cuniary injury  resulting  from  such  death  to  them.  R.  L.  Vt. 
§§  2138,  2139.  This  action  is  brought  upon  this  statute,  for 
the  benefit  of  the  brothers  and  sisters,  as  next  of  kin,  and  has 
been  tried  by  the  court  upon  waiver  in  writing  of  a  trial  by 

juiT. 

The  defendant  claims  that  Clary  was  negligent  in  remain- 
ing so  long  upon  the  car,  and  in  jumping  from  it,  and  there- 
by contributed  to  the  injury  ;  that  the  collision  was  caused 
by  the  negligence  of  the  flagman,  a  fellow-servant  with  Clary, 
in  giving  wrong  information  to  the  trainmen  about  where 
the  hand-car  would  be  met ;  and  that,  if  it  was  caused  by 
negligence  of  the  trainmen,  all  were  so  fellow-workmen  with 
Clary  that  the  defendant  is  not  liable  to  his  representative 
for  it.  Clary  could  see  the  train  coming,  and  could  have  got 
out  of  its  way;  but,  with  the  others,  he  relied  upon  due  re- 
spect  of  the  trainmen  to  the  flag,  and  to  the  directions  of  the 
boss,  for  safety ;  and,  in  view  01  what  he  had  a  right  to  rely 
upon  in  those  respects,  he  does  not  appear  to  have  been  neg- 
ligent of  duty  to  himself  or  others  in  staying  at  his  place  on  the 
car  as  he  did.  He  was  moving  backwards  with  the  car,  work- 
ing it,  with  the  others,  to  his  utmost  strength,  when  directed 
to  abandon  it ;  and  appears  to  have  been  thrown  before  it  by 
a  misstep,  caused  by  naste  in  turning  and  jumping,  made  nec- 
essary by  the  nearness  of  the  train,  and  ledges  01  rock  which 
prevented  jumping  off  from  the  side  of  the  car  on  which  he 
was.  Natural  instinct  would  impel  him  to  do  what  he  could 
to  save  himself,  and  nothing  shows  that  he  did  not  obey  it. 
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The  testimony  is  conflicting  as  to  what  the  man  who  car- 
ried the  flag  told  those  in  charge  of  the  train  about  where 
the  trackmen  and  hand-car  would  be.  Whatever 
that  was,  the  flag  of  the  sectionmen  itself  was  JlSlI^hiu^' 
a  warning  that  they  were  on  the  track  somewhere 
near,  and  were  to  Be  approached  with  caution ;  and  it  would 
be  in  force  from  the  time  when  the  fla^  was  observed  until 
they  should  be  passed.  To  run  the  tram  towards  them,  after 
that  warning,  without  keeping  any  lookout  ahead  for  them, 
was  a  neglect  of  duty  required  for  their  safety  as  well  as  for 
that  of  the  train.  This  negligence  appears  to  have  caused 
the  collision,  and  the  injury  to  Clary,  without  any  contribut- 
ing neglect  of  duty  on  his  part.  If  the  flagman  contributed 
to  the  happening  of  the  collision  by  giving  wrone  informa- 
tion, it  would  not  have  happened  but  for  the  negligence  of 
those  in  charge  of  the  train ;  and  whoever  is  chargeable  for 
that  is  liable  For  its  consequences  to  Clary.  Illinois  Cent.  R. 
Co.  V.  Barron,  5  Wall.  (U.  S.),  90.  ♦ 

The  question  of  law  whether  the  defendant  is  liable  to  its 
trackmen  for  injuries  done  to  them  by  negligence  of  those 
in  charge  of  its  trains  is  presented  by  these  facts. 
If  this  question  was  to  be  determined  by  the  de-  ''»«*■»« 
cisions  of  the  court  of  last  resort  of  the  state,  that  h*Bdin*ot foi- 
in  Davis  v.  Central  Vermont  R.  Co.  appears  to  be  low-MrTuti. 
the  latest  and  most  apt.  55  Vt.  84,  n  Am.&Eng. 
R.  Cas.  173.  It  appears  to  hold,  in  effect,  that  a  railroad 
company  in  the  state  is  liable  to  its  trainmen  for  the  negli- 
gence of  those  it  has  placed  in  charge  of  its  tracks.  It  over, 
rules,  in  view  of  intervening  decisions  of  other  courts,  Hard 
V.  Vermont,  etc.,  R.  Co.  32  Vt.  473,  which  classed  all  per- 
sons employed  in  maintaining  the  track  and  machinery  of 
railroads  and  operating  their  trains  as  fellow-servants,  for  in- 
juries to  whom  by  negligence  of  each  other  the  companies 
were  not  liable.  If  the  company  is  responsible  to  trainmen 
for  the  negligence  of  those  in  charge  of  the  track,  that  it 
should  be  held  responsible  to  trackmen  for  the  negligence  of 
those  in  charge  of  its  trains  would  seem  to  directly  follow. 
But  the  courts  of  the  United  States  are  not  bound  by  the 
decisions  of  the  courts  of  the  states  upon  questions  of  general 
law  like  this,  although  they  are  entitled  to  and  receive  the 
highest  respect.  Boyce  v,  Tabb,  18  Wall.  (U.  S.),  546;  Chi- 
cago V.  Robbins,  2  Black  (U.  S.),  418.  This  court  is,  how- 
ever, in  duty  bound  to  follow  the  decisions  of  the  supreme 
court  of  the  United  States  upon  all  such  questions.  That 
court  has  held  that  a  railroad  company  is  liable  to  its  train- 
men of  one  train  for  the  negligence  of  those  whom  it  has 
placed  in  charge  of  another  train,  and  of  the  same  train. 
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Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  1 12  U.  S.  377,  17  Am.  & 
Eng.  R.  Cas.  501.  This  decision  appears  to  have  been  made 
by  a  bare  majority  of  the  court,  but  it  stands  unreversed  and 
unshaken,  and  is  equally  binding  here  with  those  that  are 
unanimous.  Trackmen  are  no  more  co-laborers  with  train- 
men than  the  trainmen  of  one  train  are  with  those  of  another 
train  on  the  same  road,  and  not  so  much  so  as  trainmen  of 
the  same  train  are.  Those  in  charge  of  this  train  were  placed 
there,  and  clothed  with  that  authority,  by  the  defendant. 
They  acted  for  the  defendant  in  the  exercise  of  the  control 

f^iven  them  over  the  movements  of  the  train  :  and  their  neg- 
igence  in  that  behalf  appears,  according  to  this  decision  of 
the  supreme  court  of  the  United  States,  to  be  the  negligence 
of  the  defendant.  The  principles  of  this  decision  lead  to  the 
same  conclusion  as  those  of  the  latest  decision  on  this  sub- 

1'ect  of  the  highest  court  of  the  state,  as  cited.  In  Randall  v. 
3altimore  &  O.  R.  Co.,  109  U.  S.  478,  15  Am.  &  Eng.  R.  Cas. 
243,  a  brakeman  of  one  train  appears  to  have  been  held  to  be 
so  the  fellow-servant  of  the  engmeer  of  another  train  of  the 
same  company  as  not  to  be  entitled  to  recover  of  the  com- 
pany for  injuries  occasioned  by  his  negligence.  That  engin- 
eer does  not  appear  to  have  been  clothed  with  any  of  the 
authority  of  the  company  about  the  moving  of  the  engine  or 
train ;  and  in  that  respect  it  differs  from  the  later  case.  In 
the  case  under  consideration  the  flag  was  brought  to  the  no- 
tice of  the  conductor,  who  had  control  of  the  train  as  to 
where  it  should  undertake  to  pass  the  hand-car.*  In  this  re- 
spect it  is  like  the  later  case,  rather  than  the  former.  Upon 
all  of  these  cases  Clary  would  have  been  entitled  to  recover 
damages  of  the  defendant  if  he  had  not  been  killed,  and  by 
force  of  the  statute  the  plaintiff  appears  to  be  entitled  to 
recover  now.  As  the  plaintiff  is  entitled  to  recover,  he  is 
entitled  to  nominal  damages  at  least ,  and  to  such  further 
sum  as  is-proved  within  the  meaning  of  the  statute. 

No  casQ  has  been  cited  or  observed  from  the  courts  of  the 
state  in  which  the  right  of  recovery,  or  measure  of  damages, 

in  actions  upon  this  statute  for  the  benefit  of  col- 
■eMuraof  lateral  kindred  has  been  considered.  In  Illinois 
Se*rri  Cent.  R.  Co.  v.  Barron,  5  Wall.  (U.  S.),  96,  the 
kUdred.         actiou  was  upou  a  statute  of  Illinois,  almost  like 

this  in  words,  and  prcy:isely  in  meaning,  as  to  giv- 
ing a  right  of  recovery  to  the  wife  and  next  of  kin,  and 
authorizing  such  damages  as  are  just  with  reference  to  the 

{)ecuniary  mjury  resulting  from  such  death  to  them,  and  was 
or  the  beneht  of  brothers  artd  sisters.  The  defendant  there, 
as  here,  asked  the  circuit  court  to  hold  that  no  recovery 
could  be  had  lor  the  benefit  of  any  but  those  who  had  a  legal 
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right  to  support  from  the  deceased.  The  court  ruled  that 
the  action  was  given  for  the  benefit  of  those  named  in  the 
statute,  whether  they  had  such  right  to  support  or  not ;  and 
instructed  the  jury  that  they  could  not  take  into  considera- 
tion the  wounded  feelings  of  the  surviving  relatives,  but 
mi^ht  the  amount  of  property  of  the  deceased,  the  character 
of  his  business,  and  the  prospective  increase  in  wealth  likely 
to  accrue  to  a  man  of  his  age,  with  the  business  and  means 
which  he  had.  These  rulings  were  approved,  and  Mr.  Jus- 
tice Nelson,  in  the  opinion  ofthe.  supreme  court  said :  "  If  the 
deceased  had  lived  they  may  not  have  been  benefited,  and,  if 
not,  then  no  pecuniary  injury  could  have  resulted  to  them 
from  his  death.  If  the  person  injured  had  survived  and  re- 
covered, he  would  have  added  so  much  to  his  personal  estate, 
which  the  law  on  his  death,  if  intestate,  woufd  have  passed 
to  his  wife  and  next  of  kin.  In  case  of  his  death  by  the  in- 
jury, the  equivalent  is  given  by  a  suit  in  the  name  of  his  rep- 
resentative." This  shows  that  the  pecuniary  injury  resulting 
from  the  death  is  the  loss  of  what  the  deceased  would  probably 
have  accumulated  afterwards  if  he  had  lived.  In  this  case  the 
deceased  had  accumulated  nothing  for  any  one  up  to  the  time 
of  his  death  in  middle  life.  He  was  no  more  likely  to  accumu- 
late property  from  then  forward  than  before.  The  deprivation 
of  his  society,  affection,  or  counsel  is  not  to  be  considered. 
The  actual  probable  pecuniary  loss  is  all  that  the  statute 
covers  and  can  be  allowed  for.  Upon  the  evidence,  consid- 
ering all  the  probabilities  of  his  future,  no  just  ground  for 
finding  that  he  would  ever  accumulated  any  property  for  his 
brothers  and  sisters  is  apparent. 

Question  is  made  as  to  the  sufficiency  of  the  allegations  of 
the  declaration  for  supporting  a  recovery  for  the  benefit  of 
the  brothers  and  sisters.  If  the  action  was  given 
directly  to  those  suffering  the  injury,  the  declara-  J^"  «tion?' 
tion  would  need  to  set  forth  the  facts  constituting 
the  right  of  recovery  of  those  who  should  bring  suit.  But 
the  action  is  given  to  the  personal  representative  ;  and  the 
right  is  the  same  for  whosever  benefit  the  suit  may  be 
brought.  The  recovery  is  to  go  to  the  widow  and  next  of 
kin,  as  the  personal  estate  would,  exclusive  of  creditors  and 
legatees.  Illinois  Cent.  R.  Co.  v,  Barron,  5  Wall.  (U.  S.),  96. 
The  questions  as  to  who  are  beneficiaries  are  left  until  cfis- 
tribution.  A  declaration  which  sets  forth  adequately  the 
riglit  of  the  personal  representative  to  recover,  would  seem 
to  be  sufficient,  without  alleging  specifically  the  rights  of  the 
respective  distributees.  Let  judgment  be  entered  for  the 
plaintiff  for  one  dollar  damages. 

Trackmen  are  Fellow-Servants  of  Train  Hands  Where  the  Negligence  of 
the  Latter  Causes  Injury  to  the  Formen — The  decision  in  the  principal  case 
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is  wronjr.  The  error  of  the  court  is  clearly  apparent,  for  the  decision  is 
not  only  in  conflict  with  a  long  and  almost  unbroken  series  of  authorities 
holding  that  trackmen  injured  through  the  negligence  of  train  hands  are 
the  co-servants  of  the  latter,  but  it  has  not  the  least  foundation  in  princi- 
ple. 

The  cases  are  numerous  as  well  as  unanimous.  In  each  of  the  following 
cases  the  employe  injured  was  a  servant  employed  about  the  company's 
track  as  section  hand,  repairer,  walker,  etc.,  while  the  offending  employe 
whose  negligence  caused  the  injury  was  employed  on  or  about  the  company's 
trains.  And  in  every  instance  the  court  held  that  the  two  employes  stood 
in  the  relation  of  fellow-ser\'ants.  Collins  v,  St.  Paul  &  S.  C.  R'  Co.,  30 
Minn.  31,  8  Am.  &  Eng.  R.  Cas.  150;  Pennsylvania  R.  Co.  v.  Wachter,  60 
Md.  395,  15  Am.  &  Eng.  R.  Cas.  187  ;  Blake  v,  Maine  Cent.  R.  Co..  70  Me. 
60,  35  Am.  Rep.  297 ;  Gormley  v.  Ohio  &  M.  R.  Co.,  72  Ind.  31,  5  Am.  & 
Eng.  R.  Cas.  581  ;  Corbett  v.  St.  Louis,  L  M.  &  S.  R.  Co.,  26  Mo.  App.621; 
Schultz  V.  Chicago  &  N.  W.  R.  Co.,  67  Wis. 616.  58  Am.  Rep.  881,  28  Am. 
&  Eng.  R.  Cas.  404 ;  Clifford  v.  Old  Colony  R.  Co.,  141  Mass.  564 ;  Houston 
&  T.  C.  R.  Co.  V.  Rider,  62  Tex.  267  ;  O'Connell  7'.  Baltimore  &  O.  R.  Co., 
20  Md.  212.  83  Am.  Dec.  549;  Ryan  v.  Cumberland  Valley  R.  Co.,  23  Pa. 
St.  384 ;  Baltimore  &  O.  R.  Co.  v.  State,  41  Md.  227 ;  Van  Wickle  v.  Man- 
hattan R.  Co.  32  Fed.  Rep.  278 ;  Ohio  &  M.  R.  Co.  v.  Tindall,  13  Ind.  366, 
74  Am.  Dec.  259 ;  Whaalan  2/.  Mad  River  L.  E.  R.  Co..  8  Ohio  St.  249; 
Coon  V.  Syracuse  &  U.  R.  Co.,  5  N.  Y.  492 ;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Shackleford,  42  Ark,  417  ;  Sullivan  v,  Mississippi  &  M.  R.  Co..  11  Iowa 
421  ;  Connolly  v.  Minneapolis  E.  R.  Co.,  38  Minn.  80 ;  East  Tennessee,  V. 
&  G.  R.  Co.  V,  Rush,  15  Lea  (Tenn.),  145,  25  Am.  &  Eng.  R.  Cas.  502. 
Compare  Toledo,  W.  &  W.  R.  Co.  v.  O'Connor,  'J^  111.  391  ;  Chicago  &  A 
R.  Co.  V.  Kclley  (111.  1889.),  21  N.  E.  Rep.  203.  Such  a  decided  unanimity 
of  opinion  by  so  many  different  courts  is  certainly  an  argument  worthy  of 
consideration,  yet  Judge  Wheeler,  in  the  principal  case  silently  ignores 
them. 

The  substance  of  the  court's  argument  is  found  in  the  sentence,  "If  the 
company  is  responsible  to  trainmen  for  the  negligence  of  those  in  charge 
of  the  track,  that  it  should  be  held  responsible  to  trackmen  for  the  negli- 
gence of  those  in  charge  of  its  trains  would  seem  to  directly  follow."  \Vith 
all  due  respect  to  the  eminent  and  learned  judge,  we  beg  to  say  that  it  does 
not  follow  at  all,  and  this  for  reasons  perfectly  sound.  A  railroad  com- 
pany is  held  responsible  for  injuries  to  trainmen  caused  by  the  negligence 
of  track  hands  in  failing  to  keep  the  track  and  roadbed  in  a  suitable  condi- 
tion for  the  reason  that  the  law  implies  a  contract  on  the  part  of  the  mas- 
ter to  provide  the  servant  with  machinery  and  appliances  adequately  safe 
for  use.  The  track  and  roadbed  of  a  railroad  are  among  such  appliances. 
Therefore,  when  the  company  delegates  the  duty  of  seemg  that  these  are 
kept  in  safe  and  suitable  condition  to  section  men,  track  walkers^  etc..  they 
become  the  representatives  of  the  company,  its  vice-principals.  McKin- 
ney  on  Fellow-Servants,  §  29,  139.  But  this  rule  has  not  the  least  applica- 
tion when  the  conditions  are  reversed.  The  employes  running  the  train 
do  not  exercise  any  of  the  personal  functions  of  the  master,  and  they  have 
delegated  to  them  none  of  the  duties  which  the  company  contracts  with 
its  servants  to  perform  with  reasonable  care.  The  engineer's  duty  to  keep 
a  lookout,  to  run  at  a  proper  rate  of  speed,  and  to  give  proper  signals  so  ' 
as  to  avoid  injuring  track  hands  is  not  different  in  its  character  from  any 
of  the  ordinary  duties  imposed  upon  railroad  servants.  If  the  company 
is  held  liable  for  their  negligent  performance,  the  fellow-servant  rule  '\& 
nullified. 

But  the  court  pinsjits  faith  to  the  case  of  Chicago,  M.  &  St.  P.  R.Co.v. 
Ross,  112  U.  S.  yn,  17  Am.  &  Eng.  R.  Cas.  501.    That  decision  has  been 
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made  to  do  duty  ever  since  it  was  decided  in  the  way  of  supporting  falla> 
cious  arguments  on  this  question  of  co-service.  It  is  not  surprising  then 
that  the  court  in  the  present  instance  attempts  to  find  some  support  in  it. 
The  only  point  decided  in  the  "  Ross  Case  "  was,  that  the  negligence  of 
the  conductor  of  a  railway  train,  is,  as  re^rds  other  train  hands,  the  neg- 
ligence of  the  company.  Field,  J.,  in  his  opinion  especially  limited  the 
decision  to  this  narrow  point.  Tne  deduction  from  this  case  of  what  he 
considers  support  is  accomplished  by  Judge  Wheeler,  in  these  words: 
"  Trackmen  are  no  more  co-laborers  with  trainmen  than  the  trainmen  of 
one  train  are  with  those  of  another  train  on  the  same  road,  and  not  so 
much  so  as  trainmen  of  the  same  train  are.  Those  in  charge  of  this  train 
were  placed  there,  and  clothed  with  that  authority,  by  the  defendant. 
They  acted  for  the  defendant  in  the  exercise  of  the  control  given  them 
over  the  movements  of  the  train  ;  and  their  negligence  in  that  behalf  ap- 
pears, according  to  this  decision  of  the  supreme  court  of  the  United  States, 
to  be  the  negligence  of  the  defendant."  No  one  questions  the  assertion 
that  the  trainmen  control  the  movements  of  the  train  and  that  they  are 
placed  on  the  train  for  that  purpose.  But  does  the  eminent  judge  intend 
to  assert  as  a  principle  of  law  that  any  employe  who  controls  the  operation 
of  any  machinery  or  appliance  which  the  master  places  in  his  hands,  is  a 
vice-principal  as  regards  any  other  employe  who  may  be  injured  by  his 
negligence  ?  If  the  principle  applies  to  train  hands  it  applies  to  all  other 
employes  controlling  appliances  of  the  master.  As  an  illustration,  if,  in 
the  shops  of  a  railroad  company,  a  servant  employed  at  an  anvil  should 
n^ligently  strike  a  co-laborer  with  his  hammer,  they  could  not  be  consid- 
ered fellow-servants  under  the  common-law  rule,  for  the  wieldcr  of  that 
hammer  was  "  placed  "  at  that  anvil,  and  "  clothed  with  authority  "  to  swing 
his  hammer  by  the  company.  He  acts  for  the  company  "  in  the  exercise 
of  the  control  given  him  over  the  movements  of  the  "  hammer,  and  "  his 
negligence  in  uiat  behalf  "  would  equally  appear,  under  this  argument, 
"  according  to  the  supreme  court  of  the  United  States,  to  be  the  negli- 
gence of  the  "  company.  But,  in  truth,  the  decision  of  the  national  su- 
preme court,  however  erroneous  it  may  be,  was  never  intended  to  sanc- 
tion any  such  absurd  doctrine.  It  does  not  furnish  the  least  support  for 
the  decision  in  the  principal  case,  which  must  be  ranked  as  another  of 
those  efforts  to  soften  the  so-called  rigor  of  the  law  at  the  expense  of  an 
accurate  judgment. 


Pennsylvania  R.  Co. 

V, 

O'Shaughnessy. 

•  {Indiana  Supreme  Court y  January  31,  1890.) 

Contributory  Negligence— Pleading — General  and  Particular  Averments. — 
A  complaint  averred  that  the  intestate  was  directed  to  assist  in  making 
up  a  train  in  defendant's  yard :  that  as  part  of  his  duty  he  was  proceeding 
carefully  and  diligently  along  the  track  to  a  switch  to  which  it  was  his 
duty  to  go  ;  that  an  incompetent  employe  in  charge  of  the  train  caused  it 
to  be  run  at  a  s(>eed  of  40  miles  an  hour  without  giving  any  signals  or  warn-, 
ing,  and  that  intestate  was  run  over  and  killed.    It  also  contained  a  gen- 
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eral  averment  that  there  was  no  fault  or  negligence  whatever  on  the  part 
of  the  intestate.  Held,  that  the  allegations  of  the  complaint  did  not  show 
contributory  negligence  on  the  part  of  the  intestate  so  as  to  break  the 
force  of  the  general  averment  that  he  exercised  due  care. 

Same — Switching — Walking  upon  Track  Unnecessarily. — A  bralceman 
engaged  in  switching,  Who  unnecessarily  walks  upon  the  track  and  who 
gives  no  heed  to  the  approach  of  a  train  which  he  knows  must  follow  him, 
is  guilty  of  contributory  negligence  which  precludes  a  recovery  for  his 
death. 

Appeal  from  Superior  Court,  Allen  County. 

Brackenridge  &  Carey  for  appellant. 

Bell  &  Morris  and  L,  M,  Ninde  for  appellee. 

Elliott,  J. — The  appellee  seeks  a  recovery  against  the 
appellant  for  wrongfully  causing  the  death  of  his  intestate, 
Aloert  O'Shaughnessy.  It  is  unnecessary  to  do  more  than 
outline  the  allegations  of  the  complaint  respecting  the  negli- . 
gence  of  the  appellant,  as  the  single  objection  urged  as^ainst 
It  is  that  it  shows  that  the  intestate  was  guilty  01  such  con- 
tributory negligence  as  bars  a  recovery.  Shortly  stated,  the 
allegations  of  the  complaint  concerning  the  negh- 
Aiiefattou  orence  of  the  appellant  are  that  it  knowindy  em- 
ployed,  and  knowmgly  kept  m  its  employ,  an  in- 
competent employe ;  that  this  incompetent  employe  negli- 
gently ran  a  train  upon  the  intestate  while  he  was  engaged 
m  the  line  of  his  duty  as  a  brakeman;  that  this  incompetent 
employe  ran  the  train  in  disregard  of  the  established  rules 
of  the  company,  and  in  a  mode,  and  at  a  rate  of  speed,  (or- 
bidden  by  the  ordinances  of  the  city  of  Fort  Wayne.  The 
specific  allegations  of  the  complaint,  in  so  far  as  they  bear 
upon  the  question  of  contributory  negligence,  are  in  substance 
these :  The  intestate  was  directed  by  his  superior  to  assist  in 
making  up  a  train  in  the  appellant's  yard.  Pursuant  to  this 
order,  and  as  a  part  of  his  duty,  he  was  proceeding  carefully 
and  diligently  along  the  track  to  a  switch  to  which  it  was 
his  duty  to  go.  The  incompetent  employe  in  charge  of  the 
train  caused  it  to  be  run  at  tne  speed  01  40  miles  an  hour,  and 
gave  no  signals  or  warnings  01  any  kind.  The  intestate, 
while  passing  along  the  track  to  the  switch  to  which  he  was 
directed  to  go,  was  run  over  by  the  train,  and  killed. 

The  complaint  contains  the  general  averment  that  there 
was  no  fault  or  negligence  whatever  on  the  part  of  the  intes- 
tate. As  the  complaint  contains  the  general  aver-. 
contribvtory  ment  that  the  intestate  was  without  contributory 
piTldiM'^  fault,  it  is  sufficiently  strong  to  repel  the  attack 
made  upon  it  unless  the  specific  allegations  clearly 
show  that  the  intestate  was  guilty  of  contributory  negligence. 
It  has  long  been  the  rule  in  this  court  that  the  generalaver- 
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ment  makes  the  complaint  good  unless  its  force  is  clearly 
broken  by  the  specific  allegations  of  the  pleading.  Ohio  & 
M.  R.  Co.  V.  Walker,  113  Ind.  196,  32  Am.  &  Eng.  K.  Cas.  121, 
and  cases  cited  ;  Evansville  &  T.  H.  R.  Co.  v,  Crist,  116  Ind. 
446;  Louisville,  N.  A.  &  C.  R.  Co.  v,  Sanford,  117  Ind.  265. 
The  specific  averments  in  the  complaint  before  us  do  not 
overthrow  the  general  averment  that  the  intestate  was  with- 
out fault.  These  specific  allegations  do  not  establish  the  fact, 
as  counsel  assume,  that  he  was  wrongfully  on  the  track.  So 
far  are  they  from  doing  this  that  they  in  truth  strongly 
fortify  the  general  averment,  by  showing  that  he  was  where 
it  was  his  duty  to  be,  and  where  he  was  ordered  to  be  by 
those  placed  over  him  by  the  master.  An  employe  who  does 
what  he  is  ordered  to  do  is  not  at  fault,  but  is  protected,  to 
a  reasonable  extent,  by  the  order,  while  engaged  in  perform- 
ing the  special  duty  enjoined  upon  him.  Taylor  v.  Evans- 
viUe  &  T.H.  R.  Co.,  ante,  p.  437,  (Nov.  21,  1889;)  Cincinnati^ 
I.,  St.  L.  &  C.  R.  Co.  V,  Lang,  118  Ind.  579,  38  Am.  &  Eng.  R. 
Cas.  25  ;  Coombs  v.  Cordage  Co.,  102  Mass  572 ;  Goodfellow 
V,  Boston,  H.  &  E.  R.  Co.,  106  Mass.  461 ;  Haley  v.  Case,  142 
Mass.  316 ;  Crowley  v,  Burlington,  C.  R.  &  N.  R.  Co.,  65  Iowa, 
658,  18  Am.  &  Eng.  R.  Cas.  50  ;  Abel  v,  Delaware  &  H.  Canal 
Co.,  103  N.  Y.  581 ;  Reagan  v,  St.  Louis,  K.,  etc.  R.  Co.,  93  Mo. 
348;  Lewis  V,  Seifert,  116  Pa.  St.  628.  But,  if  the  intestate 
had  not  been  acting  under  a  special  order,  he  was  neverthe- 
less entitled  to  assume  that  ordinary  care  would  be  exercised 
for  his  safety  ;  for  he  was,  as  the  complaint  shows,  where  his 
general  duty  required  him  to  be,  and  of  this  the  master  was 
bound  to  have  knowledge ;  and  this  knowledge  imposed  up- 
on it  the  general  obligation  to  exercise  reasonable  care  to 
prevent  his  exposure  to  extraordinary  peril.  Cincinnati,  I., 
St.  L.  &  C.  R.  Co.  V,  Long,  112  Ind.  166,  31  Am.  &  Eng.  R. 
Cas.  138;  Goodfellow  v,  Boston,  H.  &  E.  R.  Co.  106  Mass. 
461 ;  Quirk  v.  Holt,  99  Mass.  164;  Mark  v.  St.  Paul,  M.  &  M. 
R.  Co.,  33  Minn.  208.  It  is,  of  course,  incumbent  upon  an 
employe,  whether  acting  under  orders  or  not,  engaged  in 
the  line  of  his  duty,  to  use  ordinary  care  to  avoid  injury  ; 
but  he  is  not  to  be  deemed  negligent  while  so  acting  from 
the  mere  fact  that  he  remains  upon  the  track,  or  passes  along 
it.  It  is  sufficiently  evident  from  what  we  have  said  that  the 
intestate  was  not  a  trespasser,  and  that  such  cases  as  Evans- 
ville &  T.  H.  R.  Co.  V,  Griffin,  100  Ind.  221,  and  Mulherrin 
V,  Delaware,  L.  &  W.  R.  Co.,  81  Pa.  St.  366,  are  wholly  irrel- 
evant to  the  point  in  issue.  To  give  force  to  those  decisions, 
the  facts  must  be  such  as  to  show  that  the  railroad  company 
was  not  under  'any  duty  to  the  person  injured  by  the  negli- 
gence of  its  employes.     This  cannot  be  true  of  an  employe 
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engaged  in  the  line  of   his  duty,  and  acting  under  a  special 
order  from  his  superior. 

The  answers  of  the  jury  to  the  special  interrogatories  pro- 
pounded to  them  by  the  plaintiff  show  that  the  intestate  was 
in  the  appellant's  service  as  a  brakeman  at  the  time 
j«ry/"**  *  ^^  ^^^  killed  ;  that  he  was  ordered  to  open  a  switch 
to  let  the  train  out  of  the  yard  ;  that  he  obeyed 
the  order  ;  that  at  the  time  he  was  struck  by  the  engine  he 
was  endeavoring  to  get  out  the  way  of  the  train ;  that  the 
train  was  run  at  a  speed  of  from  18  to  30  miles  an  hour;  that 
no  signals  or  warnings  were  given ;  that  if  it  had  been  run 
at  a  less  rate  of  speed  the  intestate  Would  have  escaped  in- 
jury ;  that  the  engineer  in  charge  had  injured  other  employes 
by  his  recklessness,  and  that  his  reputation  was  that  of  a 
careless  and  reckless  enginer ;  that  the  company's  officers 
might  have  acquired  knowledge  of  his  reputation  by  the  ex- 
ercise of  ordinary  diligence.  The  answers  to  the  interroga- 
tories propounded  by  the  defendant  state,  in  substance,  these 
facts  :  The  intestate  was  struck  while  walking  westward  on 
the  track.  The  engine  which  struck  him  was  backing.  There 
was  an  open  space  of  eight  feet  between  the  track  on  which 
the  intestate  was  walking  and  the  track  running  parallel  with 
it.  He  had  been  in  the  service  of  the  company  for  four 
years  before  his  injury.  The  intestate  got  off  the  engine, 
when  directed  to  throw  the  switch,  on  the  space  between 
the  tracks,  and  then  stepped  back  on  the  tract.  The  space 
between  the  tracks  was  clear  and  unobstructed.  This  space 
was  prepared  and  maintained  for  the  purpose  of  providing  a 
safe  path  for  the  employes  of  the  company.  The  intestate 
did  not  look  eastward,  to  see  whether  the  train  was  approach- 
ing, after  he  stepped  upon  the  track  upon  which  the  train 
was  moving.  He  could  have  seen  the  train,  had  he  looked, 
and  he  had  walked  along  the  track  about  60  feet  before  he 
was  struck. 

We  are  strongly  inclined  to  the  opinion  that  the  appellant 
was  entitled  to  judgment  on  the  facts  stated  in  the  special 
answers  of  the  jury  ;  but,  as  the  evidence  makes 
contribaiory  the  casc  much  Stronger  in  the  appellant's  favor, 
aegUfreiice-  ^y^  ^ju  place  our  dccision  upon  that,  and  not  upon 
tl^Mk^unnee-  ^^^  answcrs  of  the  jury.  The  evidence  clearly 
ewarHy.  shows  that  the  intcstatc  was  unnecessarily  walk- 
ing upon  the  track,  and  that  he  gave  no  heed  to 
the  approach  of  the  train  which  he  knew  must  follow  him. 
If  the  m testate  had  gone  upon  the  track  because  his  duty  re- 
quired him  to  go  there,  or  because  he  could  not  perform  his 
duty  without  walking  along  it,  the  action  might  perhaps  be 
maintained  ;  but  it  was  not  necessary  for  him  to  walk  upon 
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the  track,  for  he  could  with  equal  convenience  hiave  walked 
along  the  space  between  the  tracks  which  the  company  had 
set  apart  for  the  use  of  its  employes.  Two  ways  of^gomg  to 
the  switch  were  open  to  him, — one  entirely  safe,  the  other 
very  perilous ;  and  he  voluntarily  chose  the  perilous  one. 
He  left  the  safe  way  after  having  gone  upon  it,  and  took  the 
dangerous  one  ;  and,  although  he  knew  the  danger  to  which 
he  exposed  himself,  he  took  no  precautions  to  avert  it.  While 
walking  along  the  track,  he  was  not  engaged  in  a  duty  which 
required  and  absorbed  his  whole  attention,  so  that  the  case 
cannot  be  broug^ht  within  the  rule  that  absolves  an  employe 
who  is  engrossed  in  duty  on  the  track  from  the  exercise  ot 
a  high  degree  of  care.  It  was  the  duty  of  the  intestate  to 
use  due  care  to  avoid  injury,  and  to  constitute  due  care  it  is 
essential  that  the  precaution  exercised  should  be  proportion- 
ate to  the  danger  which  the  person  upon  whom  tnis  duty 
rests  knows  that  he  incurs.  Cincinnati,  I.,  St.  L.  &  C.  R. 
Co.  V.  Long,  112  Ind.  166,  31  Am.  &  Eng.  R.  Cas.  138 ;  Tut- 
tlez;.  Detroit,  G.  H.  &  M.  R.  Co.,  122  U.  S.  189,  31  Am.  & 
Eng.  R.  Cas.  216;  Bresnahan  v.  Michigan  Cent.  R.  Co.,  49 
Mich,  410.  An  element  is  here  present  which  is  conspicuous 
and  important,  and  that  is  this :  The  intestate  had  been  in 
the  service  of  the  company  for  four  years,  and  was  familiar 
with  the  mode  of  making  up  trains.  He  was  bound  to  act 
upon  the  knowledge  thus  acquired,  and  to  act  with  prudence 
and  care,  to  avoid  the  peril  which  this  knowledge  informed 
him  he  was  exposed  to  in  making  up  the  trains  in  the  com- 

?)any's  yard.  The  authorities  go  very  far  upon  this  subject, 
or  they  hold  that  where  an  employe  has  knowledge  of  dan- 
ger, and  remains  in  the  service,  he  assumes  the  increased 
risk.  Indianapolis  &  St.  L.  R.  Co.  v.  Watson,  1 14  Ind.  20, 
33  Am.  &  Eng,  R.  Cas.  334;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Sanford.  117  Ind.  265,  and  cases  cited;  Philadelphia  &  R.  R. 
Co.  V,  Hughes,  119  Pa.  St.  301,  33  Am.  &  Eng.  R.  Cas.  348; 
New  York,  L.  E.  &  N.  R.  Co.  v.  Lyons,  119  Pa.  St.  324;  Wil- 
son V.  Winona  &  St.  P.  R.  Co.,  37  Minn.  326,  31  Am.  & 
En^.  R.  Cas.  244;  Gaffney  v.  New  York  &  N.  E.  R.  Co.,  15 
R.  I.  456,  31  Am.  &  Eng.  K.  Cas.  265.  But  we  need  not  carrj 
these  decisions  to  their  logical  result  in  this  instance  ;  for  it 
is  enough  to  adjudge  that  there  can  be  no  recovery,  for  the 
reason  that  there  was  a  lack  of  care  on  the  part  of  the  in- 
testate which  proximately  contributed  to  his  injury.  We  do 
not,  therefore,  do  more  than  decide  that  there  was  such  con- 
tributory negligence  as  bars  a  recovery,  thus  leaving  other 
questions  undecided.  Judgment  reversed,  with  instructions 
to  award  a  new  trial. 

Pleading — Alleging  Specific  Acts  of  Negligence. — A  petition  in  an  action 
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to  recover  damages  for  negligently  causing  the  death  of  plaintiff's  intestate, 
set  out  the  circumstances  as  a  matter  of  mducement  to  the  extent  of  stat- 
ing the  names  of  the  conductor  and  engineer  in  charge  of  the  train.  It 
stated  that  the  deceased  was  run  over  and  killed  bv  a  designated  train. 
and  that  his  death  was  occasioned  by  the  negligence  of  the  defendants'  ser- 
vants while  running,  conducting  and  managing  the  locomotive  and  train  of 
cars.  NM,  that  as  the  petition  was  sufficient  on  demurrer,  it  was  not  open 
to  an  objection  made  by  way  of  an  objection  to  the  introduction  of  evi- 
dence, that  it  did  not  state  any  specific  act  of  negligence.  Sullivan  v. 
Missouri  Pac.  R.  Co.,«97  Mo.  113. 

Same — Instructions — Averment  of  Negligence — Plaintiff  brought  an  ac- 
tion to  recover  damages  for  personal  injuries  sustained  while  making  a 
coupling.  The  petition  averred  that  plaintiff  stepped  between  a  moving 
car  and  the  engine  to  uncouple  the  same ;  that  this  might  have  been  done 
safely  if  those  m  charge  of  the  engine  whose  duty  it  was  to  be  watchful  of  • 

f)laintiff,  had  exercised  due  care  and  promptly  obeyed  his  signals :  that  his 
eg  was  caught  under  the  pilot,  and  that  he  gave  a  signal  to  stop  the  en- 
gine which  was  not  heeded,  and  the  engme  was  not  stopped  until  after 
he  had  sustained  the  injury  for  which  damages  were  sought.  HM,  that  an 
instruction  that  plaintiff  could  not  recover  on  the  ground  that  the  fireman 
failed  to  observe  that  he  went  between  the  engine  and  the  car,  because 

Slaintiff  did  not  allege  any  negligence  in  that  respect,  was  properly  refused, 
leville  z/.  Chicago  &  N.  W.  R.  Co.,  Iowa  Sup.  Cft.,  Jan.  31  1890. 
Same — Sufficiency  of  Allegations — Evidence. — In  an  action  to  recover 
damages  for  negligence,  the  plaintiff  must  allege  in  his  complaint  the  acts 
or  omissions  of  the  defendant  upon  which  he  bases  his  right  to  recovery, 
and  show  that  they  occurred  through  or  by  the  negligence  of  the  defendant. 
The  plaintiff  must  state  the  facts  constituting  his  cause  of  action.  He 
cannot  state  one  and  prove  another.  Nor,  if  he  states  one,  can  he  supply 
the  defects  in  his  complaint  by  evidence  at  the  trial.  In  such  action  the 
evidence  on  the  part  of  the  plaintiff  must  be  directed  to  the  proof  of  the 
facts,  alleged,  and  the  instructions  of  the  court  must  be  confined  to  the  al- 
legations and  proofs.  It  is  the  law  arising  upon  those  allegations,  and  upon 
the  evidence  offered  to  sustain  them,  which  the  court  is  to  give  to  the  jury. 
It  is  the  facts  thus  ascertained,  and  the  law  applicable  to  them,  which  wfll 
authorize  a  verdict.  .Woodward  v.  Oregon  R.  &  Nav.  Co.,  Or.  Sup.  Ct.,  Jan. 
6,  1890.  Strahan,  J.,  who  delivered  the  opinion  of  the  court,  said: 
Instructions  numbered  3  and  5  present  somewhat  analagous  questions,  and 
may  be  considered  together.  The  point  of  obligation  to  these  instructions 
is  that  they  submit  to  the  jury  questions  entirely  outside  of  and  beyond  the 
allegations  of  the  plaintiffs  complaint,  and  apparently  leave  it  to  the  jury 
to  find  as  they  may  think  proper,  regardless  of  the  particular  acts  of  neg- 
ligence charged  in  the  complaint ;  and  this  leads  us  to  the  inquiry  whether 
or  not  the  plaintiff  must  allege  the  particular  acts  of  n^ligence  constitut- 
ing his  cause  of  action,  and  then  confine  "his  proof  to  those  specific  allega- 
tions. Our  Code,  §  66,  requires  the  complaint  to  contain  a  plain  and 
concise  statement  of  the  facts  constitutmg  the  plaintiff's  cause  of  action ; 
and  one  of  the  great  objects  to  be  attained  by  this  enactment  was  to  compel 
the  plaintiff  to  place  upon  the  record  the  specific  and  particular  facts  which 
he  claims  entitle  him  to  recover.  The  field  of  inquiry  is  thus  narrowed, 
and  the  defendant  is  enabled  to  come  into  court  advised  beforehand  of  the 
particular  facts  he  must  come  prepared  to  contest.  Does  this  rule  apply 
to  an  action  of  negligence  7  In  Heilner  z/.  Union  County,  7  Or.  84,  this 
court  held,  in  an  action  for  negligence  in  allowing  a  bridge  to  be  and  re- 
main out  of  repair,  that  the  facts  constituting  the  negligence  should  be 
averred.  So  it  was  held,  in  Lakin  v,  Oregon  Pac.  R.  Co.,  15  Or.,  220,  34 
Am.  &  Eng.  R.  Cas.  500,  that  a  defect  of  a  car  or  an  engine  could  not  be 
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shown  in  an  action  where  the  damage  was  alleged  to  have  occurred  through 
the  negligence  of  the  employes^and  the  defects  of  the  engine  or  machinery 
were  not  relied  upon  as  a  cause  of  action.  Waldhier  v,  Hannibal  &  St.  j . 
R.  Co.,  71  Mo.  514,  is  more  directly  in  point.  It  was  there  held  that  where 
the  allegation  in  a  petition  against  a  railroad  company  is  that  the  plaintiff 
received  the  injuries  complained  of  through  the  negligence  of  the  com- 
pany in  having  and  using  defective  machinery,  and  the  running  and  man- 
aging its  railroad  and  cars,  and  the  proof  was  that  the  injury  was  occasioned 
by  a  broken  frog,  the  plaintiff  could  not  recover.  To  the  same  effect  is 
Meyer  v,  Atlantic,  etc.,  R.  Co.,  64  Mo.  542.  In  thai  case  the  court  said  : 
'  It  is  only  bystatutory  enactment  that  defendant  is  required  to  sound  the 
whistle  or  ring  a  bell  eighty  rods  distant  from  a  point  where  the  railroad 
crosses  a  pubic  road  ;  and,  if  defendant  was  intended  to  be  made  liable  on 
account  of  this  neglect,  such  intention  should  in  some  manner  have  been 
expressed  in  the  petition,  either  by  statement  of  the  facts  which,  under 
the  statute,  created  the  liability,  or  by  some  appropriate  reference  to  the 
statute  itself.'  So,  in  Edens  v,  Hannibal  &  bt.  J.  R.  Co.,  72  Mo.  212,  5 
Am.  &  Eng.  R.  Cas.  459,  it  was  held  that  whatever  was  the  real  ground 
of  complaint  should  be  stated  in  the  petition.  Hence  in  an  action  against 
a  railroad  company  to  recover  for  injuries  alleged  to  have  been  sustained 
through  the  company's  negligence,  if  the  negligence  consisted  in  having 
a  defective  sand-box  on  the  engine,  and  in  keeping  a  defective  frog  in 
the  track,  the  petition  should  not  charge  negligence  in  running  the  cars. 
So,  in  Field  v.  Chicago,  R.  I.  &  P.  R.  Co.,  76  Mo.  614,  the  court  said  :  'The 
plaintiff  must  state  the  facts  which  constitute  his  cause  of  action.  He  can- 
not state  one  and  prove  another ;  nor,  if  he  states  none,  can  he  supply  the 
defects  in  his  petition  by  evidence  at  the  trial. '  So,  also,  jn  Chicago,  B. 
&  p.  R.  Co.  V,  Harwood,  90  111.  425,  it  was  held,  in  an  action  against  a 
railway  company  to  recover  damages  for  the  killing  of  the  plaintiffs  intes-  \\ 

tate,  through  negligence  and  carelessness  in  the  managing  and  running  of 
a  train  of  cars,  the  declaration  should  show  in  what  such  negligence  and 
carelessness  consisted,  and  not  charge  the  same  in  general  terms,  without 
disclosing  any  specific  acts  or  omissions  ;  and  Thomas  v.  Georgia. »R.  &  B. 
Co.,  40  Ga.  231,  holds  that  a  plaintiff  must  recover  on  the  particular  acts 
of  negligence  charged  in  the  complaint,  and  that  other  acts  of  negligence 
not  alleged,  cannot  be  made  the  basis  of  a  recovery.  So,  in  Long  v,  Doxey, 
50  Ind.  385,  it  was  held  that  a  right  to  recover  on  a  complaint  charging 
negligence  in  the  use  of  defective  machinery  could  not  be  supported  by 
proof  of  negligence  in  employing  unskillful  men  to  run  the  machinery. 
So,  also,  in  Ohio  &  M.  R.  Co.  v,  ^Iby,  47  Ind.  471,  in  an  action  for  negli-  ' 

gence,  it  was  held  that  an  act  the  doing  of  which  was  complained  of,  and 
that  such  act  was  negligently  done,  must  be  alleged ;  also,  that  when  the 
act  complained  of  was  sufficiently  stated  it  was  only  necessary  to  avier  that 
such  act  was  negligently  done,  without  setting  out  in  detail  the  particulars 
of  the  negligence.  It  is  true,  in  some  jurisdictions,  it  seems  to  be  held  suf- 
ficient to  allege  generally  that  the  injury  complainnd  of  was  carelessly  and 
negligently  inflicted  upon  the  plaintiff,  or  that,  by  reason  of  the  carelessness 
and  negligence  of  the  defendant,  the  plaintiff  was  injured ;  but  this  mode 
of  statement  has  never  been  sanctioned  or  approved  in  this  state,  is  at  va- 
riance with  the  plain  requirments  of  the  Code,  and  would  give  the  defend- 
ant no  notice  of  the  acts  claimed  to  be  negligent,  so  that  he  might  come 
prepared  to  meet  them." 
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McMaster 

V. 

Illinois  Central  R.  Co. 

(65  Miss.  264.) 

Fellow-Servants— -Brakeman  of  Freight  and  Employes  Operating  Passenger 
Train. — ^The  brakeman  of  a  freight  train  is  the  fellow-servant  of  the  conduc- 
tor, and  other  employes  in  charge  of  and  operating  a  passenger  train  of 
the  same  company,  and  cannot  recover  for  injuries  caused  by  the  n^li- 
gence  of  the  train  hands  on  the  passenger  train. 

Wrongful  Death — ^Conflict  of  Laws — Lex  Loci.— Where  an  action  is  brought 
for  damages  for  personal  injuries,  or  for  negligently  causing  death,  and 
the  injury  complained  of  occurred  in  another  state,  the  rights  and  liabilities 
of  the  parties  in  relation  to  it  are  governed  by  the  laws  of  the  state  where 
the  injury  occurred. 

Appeal  from  Circuit  Court,  Copiah  County. 

Action  to  recover  damages  for  the  killing  of  plaintifiPs  son, 
a  brakeman  in  the  employ  of  the  defendant.  The  accident 
occurred  in*the  state  of  Louisiana,  and  the  declaration  alleged 
that  it  was  caused  by  th'fe  negligence  of  the  conductor  and 
other  employes  of  a  passenger  train  who  were  informed  that 

Elaintiff  had  probably  fallen  from  the  freight  train  upon  which 
e  was  employed,  and  were  warned  to  run  cautiously  and 
keep  a*  lookout  for  him,  but  who  recklessly  and  willfully  pro- 
ceeded at  the  usual  speed,  and  ran  over  and  killed  him. 
Plaintiff  appeals  from  a  judgment  sustaining  a  demurrer  to 
the  complaint. 

Z.  B,  Harris  for  the  appellant. 

W,  P.  and  /.  B,  Harris  for  the  appellee. 

Arnold,  J. — If  a  brakeman  on  one  train  of  a  railroad  com- 
pany is  a  fellow-servant  of  the  employes  in  charg^e  of  or 
operating  another  train  of  the  same  company  on  the  same 
road,  the  declaration  was  demurrable. 

There  is  some  diversity  of  authority  as  to  who  are  fellow- 
servants  within  the  meaning  of 'the  rule  which  exempts  the 

master  or  employer  from  liability  to  those  engaged 
■•rric©.*^       in  his  employment,  for  injuries  suffered  by  them, 

as  the  result  of  the  negligence  or  misconduct  of 
other  servants  employed  by  him  and  engaged  in  the  same 
common  business  ;  but  subjection  to  control  and  direction  by 
the  same  common  master  in  the  same  common  pursuit  fur- 
nishes the  true  test  of  co-service.  When  servants  are  em- 
ployed and  paid  by  the  same  master,  and  their  duties  are 
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such  as  to  bring  them  into  such  a  relation  that  the  negligence 
of  the  one  in  doing  his  work  may  injure  the  other  in  the  per- 
formance of  his,  then  they  are  engaged  in  the  same  common 
business ;  and  being  subject  to  the  control  of  the  same  master, 
they  are  fellow-servants,  within  the  generally  accepted  mean- 
ing of  the  rule,  no  matter  how  different  the  grades  of  service 
or  compensation  may  be,  or  how  diverse  or  distinct  their 
duties  may  be.  3  wood's  Railway  Law,  1494  et  seq.  And 
when  the  relation  of  fellow-servants  is  established,  there  can 
be  no  recovery  from  the  common  master  or  employer  by  one 
of  them  for  an  injury  occasioned  to  him  through  the  negli- 
gence or  misconduct  of  his  co-employe. 

In  order  to  render  the  master  liable  in  such  case,  it  would 
be  necessary  to  show  that  the  negligent  servant  was  incom- 
petent, and  that  he  was  selected  without  reason- 
able care  and  prudence,  or  that  he  was  continued    w»wmyof 
in  the  employment  after  notice  to  the  master  of    J"cJl^!^[/nY 
his  unfitness,  or  that  the  master  had  failed  to  fur-    Mrvaau. 
nish  adequate  means  and  materials  for  the  work. 
Such  is  the  law  of  this  state,  and  such  is  the  law  as  it  has 
generally  prevailed,  in  America  and  England  for  many  years. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v,  Hughes,  49  Miss.  258  ;  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  V.  Doyle,  60  Miss.  977,  8  Am.  & 
Eng.  R.  Cas.  171  ;  Louisville,  N.  O.  &  T.  R.  Co.  v.  Conroy,  63 
Miss.  562  ;  56  Am.  Rep.  835;  Randall  v,  Baltimore  &  O.  R. 
Co.,  109  U.  S.  478,  15  Am.  &  Eng.  R.  Cas.  243;  Murray  v. 
South  Carolina  R.  Co.,  i  McMuU.  (S.  Car.),  385  ;  36  Am.  Dec. 
268,  and  note  ;   3Wood's  Railway  Law,  1494,  et  seq.     For  the 
purposes  of  this  case,  it  is  not  necessary  to  collect  more  of 
the  numerous  decisions,  English  and  American,  on  the  sub- 
ject ;  that  is  well  done  in  the  three  authorities  last  above 
cited. 

The  doctrine  in  question  was  first  asserted  by  the  supreme 
court  of  South  Carolina  in  1841,  in  Murray  v.  South  Caro- 
lina R.  Co ,  I  McMull.  (S.  Car.),  385,  36  Am.  Dec.  268.  It 
may  will  be  termed  the  South  Carolina  doctrine.  Chicago, 
M.  &  St.  P.  R.  Co.  V,  Ross,  112  U.  S.  377,  17  Am.  &  Eng.  R. 
Cas.  501  ;  Murray  v.  South  Carolina  R.  Co.,  i  McMull.  (S. 
Car.),  385,  36  Am.  Dec,  268,  and  note. 

The  reason  upon  which  it  is  based  cannot  be  better  stated 
than  by  quotings  from  the  opinion  of  the  supreme  court  of 
Massachusetts  in  Farwell  v,  boston  &.  W.  R.  Co., 
4  Met.  (Mass.),  49,  38  Am.  Dec.  339,  which  has  long     g**?*""^^ 
been  considered  a  leading  case  both  in  this  country     nJ^'^o? 
and  England.    Chief  Justice  Shaw,  in  delivering 
the  judgment  of  the  court,  said  :  "  The  general  rule  resulting 
from  considerations  as  well  of  justice  as  of  policy,  is,  that  he 
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who  engages  in  the  employment  of  another  for  the  perform- 
ance of  specified  duties  and  services  for  compensation  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident 
to  the  performance  of  such  services,  and  in  legal  presump- 
tion the  compensation  is  adjusted  accordingly.  And  we  are 
not  aware  of  any  principle  which  should  except  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who 
are  in  the  same  employment.  These  are  perils  which  the 
servant  is  as  likely  to  know,  and  against  which  he  can  as  ef- 
fectually guard,  as  the  master.  They  are  perils  incident  to 
the  service,  and  which  can  be  as  distinctly  foreseen  and  pnv- 
vided  for  in  the  rate  of  compensation  as  any  others.  To  sav 
that  the  master  shall  be  responsible  because  the  damage  is 
caused  by  his  agents  is  assuming  the  very  point  which  re- 
mains to  be  proved.  They  are  his  agents  to  some  extent  and 
for  some  purpbses  ;  but  whether  he  is  responsible,  in  a  partic- 
ular case,  for  their  negligence  is  not  decided  by  the.  single 
fact  that  they  are  for  some  purposes  his  agents.  In  consid- 
ering the  rights  and  obligations  arisinjg  out  of  particular  re- 
lations, it  is  competent  for  courts  of  justice  to  regard  consid- 
erations of  policy  and  general  convenience,  and  to  draw  from 
them  such  rules  as  will,  in  their  practical  application,  best 
promote  the  safety  and  security  01  all  parties  concerned.  We 
arc  of  opinion  that  these  considerations  apply  strongly  to  the 
case  in  question.  Where  several  persons  are  employed  in 
the  conduct  of  one  common  enterprise  or  undertaking,  and 
the  safety  of  each  depends  much  on  the  care  and  skill  with 
which  each  other  shall  perform  his  appropriate  duty,  each  is 
an  observer  of  the  conduct  of  the  others,  can  give  notice  of 
any  misconduct,  incapacity,  or  neglect  of  duty,  and  leave  the 
service,  if  the  common  employer  will  not  take  such  precau- 
tions and  employ  such  agents  as  the  safety  of  the  whole  party 
may  require.  By  these  means  the  safety  of  each  will  be 
much  more  effectually  secured  than  could  be  done  by  a  re- 
sort to  the  common  employer  for  indemnity  in  case  of  loss 
by  the  negligence  of  each  other.  Regarding  it  in  this  light, 
it  is  the  ordinary  case  of  one  sustaining  an  injury  in  the  course 
of  his  own  employment,  in  which  he  must  bear  the  loss  him- 
self, or  seek  his  remedy,  if  he  have  any,  against  the  actual 
wrong-doer.     *    *     *    * 

"  It  was  strongly  pressed  in  the  argument  that  although 
this  might  be  so  where  two  or  more  servants  are  employed 
in  the  same  department  of  duty,  where  each -can  exert  some 
influence  over  the  conduct  of  the  other,  and  thus  to  someex- 
tent  provide  for  his  own  security ;  yet  that  it  could  not  ap- 
ply where  two  or  more  are  employed  in  different  depart- 
ments of  duty,  at  a  distance  from  each  other,  and  where  one 
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can  in  no  degree  control  or  influence  the  conduct  of  another. 
But  we  thinK  this  is  founded  upon  a  supposed  distinction  on 
which  it  would  be  extremely  difficult  to  establish  a  practical 
rule.  When  the  object  to  be  accomplished  is  one  and  the 
same,  when  the  employers  are  the  same,  and  the  several  per- 
sons employed  derive  their  authority  and  their  compensation 
from  the  same  source,  it  would  be  extremely  difficult  to  dis- 
tinguish what  constitutes  one  department  and  what  a  distinct 
department  of  duty.  It  would  vary  with  the  circumstances 
of  every  case.  If  it  were  made  to  depend  upon  the  nearness 
or  distance  of  the  persons  from  each  other,  the  question  would 
immediately  arise,  how  near  or  how  distant  must  they  be  to 
be  in  the  same  or  different  departments?     *     *     *     * 

"  Besides,  it  appears  to  us  that  the  argument  rests  upon  an 
assumed  principle  of  responsibility  which  does  not  exist.  The 
master  in  the  case  supposed  is  not  exempt  from  liability  be- 
cause the  servant  has  better  means  of  providing  for  his  safety, 
when  he  is  employed  in  immediate  connection  with  those 
from  whose  negligence  he  might  suSer,  but  because  the  im- 
plied contract  of  the  master  does  not  extend  to  indemnify  the 
servant  against  the  negligence  of  anyone  but  himself;  and 
he  is  not  liable  in  tort  as  for  the  negligence  of  h'is  servant  be- 
cause the  person  suffering  docs  not  stand  toward  him  in  the 
relation  of  a  stranger,  but  is  one  whose  rights  are  regulated 
by  contract,  express  or  implied.  The  exemption  of  the  master, 
therefore,  from  liability  for  the  negligence  of  a  fellow-servant 
does  not  depend  exclusively  upon  the  consideration  that  the 
servant  has  better  means  to  provide  for  his  own  safety,  but 
upon  other  grounds.  Hence  the  separation  of  the  employ- 
ment int2  different  departments  cannot  create  that  liability 
when  it  does  not  arise  from  express  or  implied  contract,  or 
from  a  responsibility  created  by  law  to  third  persons  and 
strangers  for  the  negligence  of  a  servant." 

But  the  injury  complained  of  in  this  case  having  occurred 
in  Louisiana,  the  rights  and  liabilities  of  the  parties  in  rela- 
tion to  it  are  governed  by  the  laws  of  that  state. 
Chicago,  St.  L„  etc.,  R.  Co.  v.  Doyle,  60  Miss.  977,  ^;"'"  "' 
8  Am.  &  Eng.  R.  Cas.  171.  We  find  that  the  law  of 
Louisiana  on  the  subject  is  different  from  that  of  Mississippi 
and  most  of  the  other  states  ot  our  Union.  In  Towns  v. 
Vicksburg,  S.  &P.  R.  Co.,  37  La.  An.  630,  55  Am.  Rep.  508. 
and  in  Van  Amburg  v.  Vicksburg,  S.  &  P.  R.  Co.,  37  La.  An. 
650,  55  Am.  Rep.  517,  the  supreme  court  of  that  state  ap- 
proves and  adopts  the  doctrine  announced  by  the  supreme 
court  of  the  United  States  in  Chicago,  M.&  St.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377,  17  Am.  &  Eng.  R.  Cas.  501.  But  this 
does  not  change  the  legal  aspects  of  .the  case  at  bar.     Four 
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of  the  judges  of  the  supreme  court  of  the  United  States  dis- 
sented in  the  case  referred  to,  and  the  decision  of  the  majority 
is  contrary  to  the  general  course  of  judicial  opinion  in  this 
country  and  in  England  ;  and  it  does  not  go  further  than  to 
hold  that  the  conductor  of  a  railway  train  who  commands  its 
movements,  and  controls  the  employes  upon  it,  is  not  the  fel- 
low-servant of  the  other  employes  on  that  train,  but  is  the  vice- 
principal  representing  the  company,  and  that  the  company 
would  be  liable  for  a  negligent  act  of  his  which  re- 
KaipioyMOB  suited  in  injury  to  another  employe  on  the  train. 
tniBs  are  fei-  ^^  ^^^  authority  of  that  case,  the  conductor,  while 
low-Miraata.  not  the  fcUow-scrvant  of  other  employes  on  the 
train  subject  to  his  direction  and  authority,  might 
well  be,  and  under  the  law  as  it  is  generally  understood  and 
interpreted  would  be,  the  fellow-servant  of  other  employes 
of  the  company  in  the  same  common  business  over  whom  he 
had  no  supervision  or  control. 

It  follows,  from  what  has  been  said,  that  the  brakeman  on 
the  freight  train  and  the  employes  in  charge  of  the  passenger 
train  were  fellow-servants,  and  that  the  action  of  the  court 
below  in  sustaining  the  demurrer  to  the  declaration  was  free 
from  error. 

Affirmed. 


Smith 
Central  Railroad  &  Banking  Co. 

{Georgia  Supreme  Courts  September  23,  1889.) 

Trespasser — Contributory  Negligence — Failure  to  Watch  for  Approaching 
Trains — Partial  Damages. — Where  the  evidence  shows  that  plaintiff  went 
upon  a  railroad  track  for  the  purpose  of  going  to  a  house  200  yards  distant; 
that  he  could  have  reached  his  destination  by  either  of  two  roads  which 
ran  along  the  different  sides  of  the  railroad  ;  that  along  each  side  of  the 
track  there  were,  in  addition,  smooth  ways  7  and  10  feet  wide  respectively; 
and  that  he  failed  to  exercise  proper  care  by  looking  and  listening  for  the 
approach  of  the  train,  he  is  guilty  of  gross  negligence  which  precludes  re- 
covery, although  the  employes  in  charge  of  the  train  failed  to  eive  proper 
signals,  to  check  it  at  public  crossings,  and  ran  it  at  too  high  a  rate  of 
speed,  and  under  such  circumstances  he  has  no  right  of  recovery,  under 
the  provisions  of  the  Georgia  statute  authorizing  a  verdict  of  partial  dam- 
ages where  a  person  injured  by  a  railroad  company  has  been  guilty  of  con- 
tributory negligence. 

Error  from  Superior  Court,  Clayton  County. 
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Stewart  &  Hodnett,  J.  H.  Spence  and  h 
iff  in  error. 

W.  L.  Watterson  and  Hall  &  Hamm 
error. 

Bleckley,  C.  J. — The  former  review 
R.  &  B.  Co.  V  Smith,  78  Ga.  694,  34  Ar 
was  based  upon  the  refusal  of  a  new  trial 
applied  for  by  the  company,  Smith  havin 
a  verdict  for  S4.800  damages.  The  ni( 
neiv  trial  was  predicated,  not  alone  upoi 
of  law  ruled  upon  by  the  court  in  the  i 
but  upon  the  insufficiency  of  the  evidi 
covery.  Passing  upon  the  whole  case 
"  as  matter  of  fact,  to  walk  along  the 
track  between  crossings  when  it  is  dar! 
ing  and  remembering  whether  a  train  is 
out  looking  in  both  directions  for  trains 
without  listening  attentively  and  anx'io 
rattle  of  machinery,  as  well  as  the  sounc 
gross  negligence  ;"  and  that  the  evid( 
the  verdict.  A  new  trial  was  had,  whe 
was  submitted  by  the  plaintiff  on  whit 
sought  and  obtained  a  verdict;  and  thi 
specting  the  decision  which  he  had  re 
insufficiency  of  that  evidence,  granted 
judgment  of  nonsuit  we  are  now  called 

I.  Had  we  not,  by  holding  up  the  ca; 
and  elaborate  treatment,  found  leisure 
ond  time  in  all  its  details,  we  might  ven 
disposed  of  it  by  a  simple  reference  to 
and  opinion  in  78  Ga.  694,  34  Am.  &  En 
1,  The  necessary  logical  outcome  of  on 
ruling  was  a  defeat  of  the  plaintiff  on  a  se 
provided  his  evidence  was  the  same  s 
court  may  not  have  been  obliged  by  lav 
to  nonsuit,  but  there  can  be  no  reason 
presiding  judge  was  authorized  to  do  ! 
him  a  solemn  decision  of  this  court  hoi 
upon  that  evidence  was  not  sustainabi 
our  decision,  it  was  in  the  power  of  tl 
nonsuit,  though  to  grant  it  may  not  h: 
Tison  V.  Yawn,  15  Ga.  491  ;  Cook  v.  We 
Ga.619;  Bell  V.  Western  &  A.  R.  Co., 
son  -.■.  Milwaukee  &  St.  P.  R.  Co..  21  1 
Milwaukee  &  St.  P.  R.  Co.,  2\  Wis.  25; 
souri  Pac.  R.  Co.,  8  Cent.  Law  J.  414. 
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2.  But  our  further  study  of  the  case  prepares  us  to  deal 
with  it  again  de  novo,  and  we  do  so  without  committing  our- 
selves, however,  to  repeat  a  like  superfluous  treat- 
F»cti.  ment  of  any  case  hereafter.     Smith  was  a  man  33 

years  of  age,  residing  in  or  near  Jonesboro.  For  a  period  of 
1 5  years  he  had  clerked  in  a  store  in  that  town,  his  employ- 
ment as  clerk  ceasing  about  a  year  before  he  was  hurt.  He 
thus  had  opportunity  to  be  well  acquainted  with  the  locality, 
and  there  is  no  intimation  that  he  was  not  familiar  with  it,  or 
that  he  was  deficient  in  any  of  his  faculties  or  senses.  Short- 
ly before  daylight,  on  February  7,  1885,  he  walked  f'-om  a 
street  crossing  in  the  town  of  Jonesboro  upon  the  railroad 
track,  for  the  purpose  of  going  about  200  yards  down  the 
track  to  a  house  where  he  had  business.  He  had  proceeded 
65  or  70  yards  when  the  train,  coming  up  from  behind, struck 
him  and  inflicted  a  serious  injury  to  his  person.  He  was 
walking  in  the  middle  of  the  track,  and  the  first  he  knew  of 
the  train  it  was  right  at  him.  He  made  a  break  to  get  off,  but 
was  too  late.  He  could  not  get  out  of  the  way.  He  testified 
as  his  own  witness,  but  gave  no  reason  or  explanation,  and 
none  appeared  from  any  other  testimony,  as  to  why  he  did  not 
listen  or  look,  or  as  to  what  was  occup^ung  his  attention,  or 
as  to  there  being  anything  visible  or  tangible  which  could 
have  occupied  it.  lie  introduced  several  other  witnesses, 
one  of  whom  stated  that  it  was  a  cold  morning,  and  that  the 
noise  of  the  train  could  be  heard  a  long  way  off;  another 
stated  that  he  heard  it  a  quarter  of  a  mile;  another  that  he 
heard  it  half  a  mile  above  the  depot,  and  all  the  way  through 
town  ;  another  that  he  heard  it  three-quarters  of  a  mile  before 
it  got  to  the  crossing.  All  concurred  that  the  speed  of  the 
train  was  very  high,  some  estimating  it  as  high  as  40  miles, 
and  one  at  45  miles,  an  hour ;  none  of  them  at  less  than  25 
miles  an  hour.  The  house  to  which  the  plaintiff  was  going 
could  have  been  reached  by  a  good  road  running  down  on 
one  side  of  the  railroad,  and  bv  another,  not  so  good,  on  the 
opposite  side.  In  addition  to  these  ways  of  access,  there  was, 
on  each  border  of  the  track  upon  which  he  walked,  a  smooth 
way ;  that  on  one  side  being,  b)'  actual  measurement,  7,  and 
that  on  the  other  10,  feet  wide.  The  train  was  the  regular  5 
o'clock  passenger  train,  and  was  that  morning  on  its  schedule 
time. 

It  is  beyond  dispute  that  the  railroad  company  was  negli- 
gent. It  failed  to  give  the  signals,  to  check  tne  train  at  pub- 
lic crossings,  and  was  running  at  a  speed  altogether  too  high. 
Enough,  and  more  than  enough,  appears  to  fix  liability  upon 
the  company,  if  only  its  negligence  were  involved. 

But  the  evidence   makes  the  plaintiff's  negligence  quite  as 
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apparent   as  that  of  the  company  ;  not  only  so,  but  it  shows, 
in  the  fullest  and  clearest  light,  that  by  the  use  of 
ordinary  care  he  could  have  avoidea  the  conse-  RMorery  pre- 
quences  to  himself  of  the  company's  negligence ;  c'"<i«<n>7 
and,  that  being  so,  the  Code  (section  2972)  declares,  **!.**,""''*', 
in  express  terms,  that  he  is  not  entitled  to  recover,  lenee"** 
This  rule  of   law  it  is  that  bars  him,  and  renders  a 
recovery  impossible.     It  is  idle   to  try  to  evade  the  rule  by 
dwelling  upon   the   negligence  of  the  company,  for  unless 
there   is   negligence   of  the   company  which   would   other- 
wise render  it  liable,  the   rule  we   are   considering  would 
have  no   place  in  the  law.     It  is   only  where  there  is   negli- 
gence, the   consequences   of   which  are  to  be  shunned,  that 
the  plaintiff  is  charged  with  the  duty  of  shunning  them,  if  he 
can  do   so  by  the   exercise  of  ordinary  care.     His  failure  in 
this,  respect 'does  not  stop  with  reducing  the  amount  of   his 
damages,  but  defeats  a  recovery  altogether.     Western  &  A.  R. 
Co.  ZK  Bloomingdale,  74  Ga.  604,  and  cases  cited   in  the  able 
opinion  of   Branham,  J.     Nor  is  this  mere  Georgia  law  de- 
pendent on   a  local   statute,  but  the  principle  prevails  else- 
where.    Illinois   Cent.  R.  Co.  t/.  Hetherington,  83   111.   510; 
Chicago,  R.  I.  &  P.  R.  Co.  v,  Houston,  95  U.  S.  697;  Donald- 
son V.  Milwaukee  &  St.  P.  R.  Co.,  21    Minn.  293  ;  Harty  z/. 
Central  R.  Co.  of  New  Jersey,  42  N.  Y.  468;  O'Donnell  v, 
Missouri  Pac.  R.  Co.,  8  Cent.  Law  J.  414;  2  Shear.  &  R. 
Neg.  §§  480-482 ;  r  Thomp.  Neg.  449  et  seq,,  notes.     In  all  the 
cases  cited  by  the  able  and  zealous  counsel  for  the  plaintiff 
there   were   complicated    facts,   or  else   some   explanation, 
either  furnished  or  suggested  by  the  evidence,  which  might 
serve  to  account,  in  whole  or  in  part,  for  the  apparent  failure 
by  the  party   injured   to  protect  himself ;  something   from 
which  tne  lury  might  by  possibility  infer  that  the  attention 
was  naturally  and  justifiably  withdrawn  for  the  moment  from 
the  danger  or  the  cause  01  danger.     We  except,  of  course, 
the  two  cases  of  Western  &  A.  R.  Co.  v.  Main,  64  Ga.  649, 
and  Same  v.  Jones,  65  Ga.  631,  8  Am.  &  Eng.  R.  Cas.  267,  for 
these  were  not  cases  of  injury  to  the  person,  but  to  animals. 
In  them  no  question  of  diligence  on  the  part  of   the  owners 
arose,  and  the  law  lays  no  duly  of  diligence  whatever  upon 
cattle  and  horses.     In  Hankerson  v.  Southwestern  R.  Co.,  59 
G^-    593»   the  plaintiff  suddenly  became    unconscious,   and 
while  in  that  condition  was  injured,  and  did  not  recover  con- 
sciousness  until  some  time  afterwards.     Vickers  v,  Atlantic 
&  W.  P.  R.  Co.,  64  Ga.  306,  8  Am.  &  Eng.  R.  Cas.  337,  was 
the  case  of  a  child ;  Eraser  v,  Charleston  &  S.  R.  Co.,  75  Ga. 
222,  was  the  case  of  a  woman ;  in  both  there  were  special  cir- 
cumstances rendering   the  question  of  diligence  somewhat 
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doubtful.  They  were  very  weak  cases  (and  so  pronounced) 
for  submission  to  a  jury,  but  the  special  facts  made  it  proper 
to  give  them  that  direction.  Atlantic  &  W.  P.  R.  Co.  v, 
Wyly,  65  Ga.  120,  8  Am.  &  Eng.  R.  Cas.  262,  involved  the 
question  of  prudence  in  attempting  to  pass  over  a  street 
crossing  with  a  drav,  and  the  report  states  expresslvthat  the 
evidence  was  conflictint^.  The  cases  of  Central  R.  Co.  v. 
Freeman,  (:^  Ga.  1 70  ;  Cook  v.  Western  &  A.  R.  Co.,  69  Ga.  619 ; 
Georgia  R.  Co.  v.  Fittman,  73  Ga.  325, 26  Am.  &  Eng.  R.  Cas. 474; 
Redding  7'.  East  Tennessee,  V.  &  G.  R.,  74  Ga.  385, — were  cases 
in  which  the  injured  persons  were  engaged  in  the  perform- 
ance of  duties  as  employes, — duties  calculated  more  or  less 
to  divert  their  attention  from  the  causes  of  danger.  In  Geor- 
gia R.  Co.  V.  Carr,  73  Ga.  557,  there  was  no  intrusion  upon 
the  railroad  track,  and  no  cause  to  apprehend  the  particular 
danger  which  produced  the  disaster,  namely,  the  blowing  of 
the  Tocorrfbtive  whistle,  until  it  was  too  late  to  shun  it.  So  it 
is  stated  in  the  opinion,  (page  560.)  In  Brunswick  &  W.  R. 
Co.  V,  Hoover,  74  Ga.  429,  the  injury  occurred  at  a  public 
crossing,  and  a  whistle  was  blown  on  another  railroad,  which 
attracted  attention,  and  perhaps  caused  mistake.  There  was 
also  a  ditch,  which  was  mentioned  by  the  court  as  an  obstacle 
to  escape,  in  discussing  the  plaintiff  s  diligence.  In  Georgia 
R.  Co.  T'.  Williams,  Id,  723,  and  Western  &  A.  R.  Co.  v, 
Meigs,  Id,  857,  other  trains  were  near,  and  the  injured  per- 
son's attention  might  have  been  directed  to  them,  and  tnus 
withdrawn  from  the  danger  that  threatened.  In  Jackson  i\ 
Georgia  R.  Co.,  Tj  Ga.  82,  in  which  the  injury  resulted  from 
the  breaking  of  something  connected  with  a  derrick,  the  plaint- 
iff acted  under  orders,  merely  yielding  his  own  apprehen- 
sions, founded  on  report,  to  the  assurance  of  the  person  in 
charge  of  the  work.  The  present  is  distinguishable  from  all 
these  cases ;  for  the  plaintiff,  although  a  w^itness  himself,  and 
though  in  full  possession  of  his  faculties,  and  recollecting  all 
that  transpired,  gives  no  hint  of  any  reason  why  he  walked 
upon  the  track  when  he  might  .easily  and  safely  have  walked 
on  either  side  of  it;  or  why,  bein^  upon  it,  he  exercised  no 
diligence  whatever  in  listening,  looting  for,  or  thinking 
about,  the  train.  He  does  not  pretend  ignorance  that  it  was 
train  time,  or  suggest  any  mistate  or  misapprehension  on  the 
subject.  He  testifies  simply  to  the  physical  facts,  and  there 
leaves  the  matter.  From  these  facts  no  enlightened,  un- 
biased jury  could  rightly  draw  any  inference  other  than  that 
he  was  grossly  negligent,  and  that,  by  the  exercise  of  any 
reasonable  diligence  whatever,  he  could,  and  should,  have 
avoided  injury.  When  it  would  be  impossible  for  a  jury 
rightl}^  to  arrive  at  but  one  conclusion,  the  court  is  not  bouncl 
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to  take  the  opinion  of  a  jury,  even  upon  a  question  of  negli- 
gence. When  they  are  consulted,  they  are  the  sole  and  ex- 
clusive judges,  as  has  been  held  in  many  cases,  notably  in 
Richard  &  D.  R.  Co.  7^.  Howard,  79  Ga.  44,  and  Killian  v, 
Augusta  &  K.  R.  Co.,  79  Ga.  236.  But  this  rule  does  not 
mean  that  the  court  cannot  adjudicate,  as  a  question  of  law, 
on  a  motion  for  a  nonsuit,  that  there  is  nothing  for  the  jury 
to  try.  In  adjudicating  motions  for  nonsuit,  a  court  must 
necessarily  have  the  sam^  power  over  questions  of  negligence 
as  even  other  questions  of  fact.  Otherwise,  cases  of  this 
character  would  be  so  exceptional  that  they  would  have  to 
be  submitted  to  a  jury,  however  deficient  the  evidence  might 
be.     The  law  of  nonsuit,  as  to  them,  would  be  a  nullity. 

We  have  at  least  done  this  case  full  justice  in  giving  it 
patient  and  protracted  consideration,  and,  with  lull  confi- 
dence in  the  correctness  of  our  conclusion,  we  leave  it  where 
the  judgment  of  the  court  below  placed  it. 

Judgment  affirmed. 


East  Tennessee,  Virginia  &  Georgia  R.  Co. 

V, 

Hull. 

{Tennessee  Supreme  Courts  October  13,  1889.) 

Cgmparative  Negligence — Rule  in  Tennessee — Instructions. — The  doctrine 
of  ••  comparative  negligence  "  does  not  prevail  in  Tennessee,  and  it  is  error 
to  charge  the  jury  in  such  terms  as  to  authorize  them  to  make  a  compari- 
son of  the  negligence  of  the  plaintiff  and  defendant  respectively,  and  to  re- 
turn a  verdict  for  the  plaintiff  if  the  jury  should  be  of  the  opinion  that  the 
injury  was  caused  by  the  greater  or  grosser  negligence  of  the  defendant. 

Error  to  Circuit  Court,  Sullivan  County. 

{Tkontas  Curtain  and  Taylor  &  St,  John  for  plaintiff  in  error. 

Haynes  &  Haynes  for  defendant  in  error. 

FoLKES,  J. — The  railroad  company  has  appealed  in  error 
from  the  verdict  and  judgment  against  it  for  aama^es  for  per- 
sonal injury  occasioned  by  a  train  of  cars  belonging  to  and 
operated  by  it.  The  facts  of  the  case  need  not  be  stated,  in 
the  view  we  have  taken  of  the  case. 

For  the  plaintiff  in  error,  it  is  insisted  that  the  judgment 
should  be  reversed  for  error  in  the  charges  of  the  court  upon 
the  law  of  negligence.     The  portion  of  the  charge 
objected  to  is  as  follows:     "If  the  proof  should     »"*"«««» 

1  I,.  ^,  ^  ^  ..  excepted  to. 

show  that  it  was  the  greater  or  grosser  negligence 

of  the  defendant,  through  its  agents  or  employes  who  were 


496  EAST  TENNESSEE,  V.  &  G.   R.  CO.  V.  HULL.     [VOL  41 

the  superior  of  this  plaintiff,  or  by  using  defective,  imperfect, 
and  unsafe  machinery,  that  he  was  injured,  he  could  recover; 
but  if,  at  the  same  time,  the  evidence  shows  you  that  the  neg- 
ligence, or  want  of  care  or  caution,  upon  the  part  of  the  plaint- 
iff himself  contributed  to  that  injury,  then  that  would  becon- 
tributory  negligence,  and  would  be  looked  to  and  considered 
in  mitigation  oidamages  ;  that  is,  you  could  not  give  as  much 
damages  for  the  injury  he  sustained  where  his  own  want  of 
care  or  negligence  contributed  as  you  could  when  he  had  been 
entirely  blameless.  The  greater  the  contributory  negligence 
upon  his  part,  the  less  damages,  if  he  should  be  entitled  to 
any. 

This  is  manifestly  erroneous.  It  invited  the  jury  to  a  com- 
parison of  the  negligence  between  plaintifif  and  defendant,  and 
directed  them  to  render  verdict  for  the  plaintiff  if 
DoetriB«  of  they  should  be  of  opinion  that  the  injury  was  caused 
nefiiiffliife^*  '^X  ^^  greater  or  grosser  negligence  ot  the  defend- 
not  adopt«d  ant.  This  charge  presents  the  doctrine  of  "com- 
la  TeanetsM.  parativc  ncgligcnce,"  which  this  court  has  more 
than  once  said  has*  never  prevailed  in  this  state. 
The  error  of  the  charge,  in  this  regard,  is  emphasized  bv  the 
statement,  in  that  connection,  concerning  the  doctrine  of  con- 
tributory negligence.  The  jurv  were  nowhere  told  that  the 
negligence  of  the  plaintiff  whicti  might  and  ought  t6  be  con- 
sidered in  mitigation  of  damages  should  be  such  as  contrib- 
uted remotely,  and  not  directly,  to  the  injury ;  and  that,  if  the 
negligence  01  plaintiff  contributed  directly  to  the  injury,  as 
the  proximate  cause  thereof,  instead  of  remotely,  such  negli- 
gence would  be  a  complete  bar  to  any  recovery.  Contribu- 
tory negligence  on  the  part  of  the  plaintiff  is,  when  it  proxi- 
mately contributes  to  the  infliction  of  the  injury,  a  bar  toanac- 
tion,  because  a  person  cannot  be  permitted  to  rush  upon  an  ap- 
parent danger,  and  then,  because  an  injury  ensues  to  him,  to  be 
allowed  to  saddle  the  other  party  with  the  pecuniary  conse- 
quences of  an  injury  which  his  own  want  of  care  has  Drought 
upon  him.  But  if  the  damage  is  not  the  necessary  or  ordinary 
or  likely  result  of  such  contributory  negligence,  but  is  due  to 
some  wholly  unlooked  for  and  unexpected  event,  which  could 
not  reasonably  have  been  anticipated  or  regarded  as  likely  to 
occur,  such  contributory  negligence  is  too  remote  to  be  set  up 
as  a  bar  to  the  action.  "  In  all  cases  where  negligence  on  the 
part  of  the  plaintiff  is  remotely  connected  with  the  cause  of 
injury,  the  question  to  be  determined  is  whether  the  defend- 
ant, by  the  exercise  of  ordinary  care  and  skill,  might  have 
avoided  the  injury.  If  he  could  have  done  so,  the  remote  and 
indirect  negligence  of  the  plaintiff  cannot  be  set  up  as  an  an- 
swer to  the  action."     2  Wood  Ry.  Law,  1254,  1255. 


r 


VOL,  41]  COMPARATIVE  NEGLIGENCE.  497 

It  is  unnecessary  here  to  discuss  the  doctrine  of  "  compar- 
ative negligence  "as  it  exists  in  the  states  of  Illinois  and  Kan- 
sas, and  to  some  extent  in  Georgia.  The  subject 
will  be  found  fully  treated  in  2  Thomp.  Neg.  1164  ^irtJgauhed. 
et  seq, '  It  is  sufficient  to  say  that  it  has  been  ex- 
pressly repudiated  in  this  state.  In  the  case  of  East  Tennes- 
see, V,  &  G.  R.  Co.t/.  Fain,  12  Lea  (Tenn.),  35,  19  Am.  &  Eng. 
R.  Cas.  102,  the  court  permitted  the  term  "  more  gross  "  neg- 
ligence, and  other  language,  in  a  charge  which  might  ordi- 
narily imply  comparison,  to  pass  without  violating  the  verdict, 
when  it  was  manifest  from  the  context  that  the  terms  were 
limited  so  as  to  signify  the  prime,  principal,  and  proximate 
cause  of  the  injury,  as  contradistinguished  from  the  remote 
cause,  and  when  the  charge  was  elsewhere  so  explicit  as  not 
to  permit  of  the  jury  being  misled  by  such  terms.  Now, 
while  it  is  true  that  in  the  case  at  bar  the  jury  had  been  told, 
in  general  terms,  that  if,  by  the  exercise  of  ordinary  care, 
plaintiff  could  have  avoided  the  injurj,  he  could  not  recover ; 
and  that,  if  injured  by  his  own  negligence,  he  could  not  re- 
cover ;  and  that,  if  he  were  equally  blamable  with  the  defend- 
ant, he  could  not  recover — yet  when  the  language  used  is  con- 
sidered in  connection  with  so  much  of  the  charge  as  we  have 
quoted,  it  is  manifest  that  the  objectionable  terms  were  not 

Jualified  so  as  to  save  the  charge,  as  was  held  in  the  cause  of 
ain,  supra,  and  of  East  Tennessee,  V.  &  G.  R.  Co.  v,  Gurley, 
12  Lea  (Tenn.),  46,  17  Am.  &  Eng.  R.  Cas.  568.  Instead  of 
leaving  it  to  tie  studied  out  whether  or  no  the  objectional 
language  has  been  saved  or  cured,  it  would  be  much  better 
to  omit  from  the  charge  all  language  implying  a  comparison 
of  the  negligence  between  plaintiff  and  defendant.  A  correct 
exposition  of  the  law  governing  such  actions  does  not  require 
the  use  of  any  language  of  doubtful  import.  Inasmuch  as 
the  case  will  be  tried  again  in  the  court  below,  we  express  no 
opinion  on  the  facts  of  the  case  as  presented  ixj  another  as- 
signment of  error.  For  the  error  in  the  charge  as  herein 
shown  the  judgment  must  be  reversed,  and  cause  remanded. 

Comparative   Negitgence — Rules  Adopted    by   Respective    States. — See 

Wichita  &  W.  R.  Co.  v.  Davis  (Kan.),  32  Am.  &  Eng.  R.  Cas.  65  ;  Hurt  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.),  34  Id.  422 ;  Matti  v,  Chicago  &  W.  M.  R. 
Co.  (Mich.),  32  ///.  71 ;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Malloy  (Ga.),  31  Id. 
352  ;  Georgia  R.  Co.-z^.  Ivey  (Ga.),  28  TV/.  302  ;  Mynninev.  Detroit,  L.  &  N. 
R.  Co.  (Mich.),  23  ///.  317 ;  Louisville  &  N.  R.  Co.  v,  Fleming  (Tenn.),  18 
Id.  347;  Peoria  &  P.  U.  R.  Co.  v.  Clay  berg  (111.),  15  Id  356,  note  361; 
Terre  Haute  &  L  R.  Co.  v,  Graham  (Ind.),  12  Id.  77 ;  Kansas  Pac.  R.  Co. 
V.  Peavy  (Kan.),  11  Id.  260  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Johnson  (111.),  8  Id 
225,  note  237 ;  Chicago  &  N.  W.  R.  Co.  v.  Dimick  (111.),  2  Id.  201 ;  Penn- 
^Ivania  R.  Co.  v,  Righter  (N.  J.),  2  Id.  220;  Strattonz/.  Central  City  Horse 
K.  Co.  (111.),  1  Id,  lis. 

41  A.  &  E.  R.  Gas.— 32 
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Hooker 
Chicago,  Milwaukee  &  St.  Paul  R,  Co. 

{Wisconsin  Supreme  Courts  March  \%^  1890.) 

Speed — Statute  Limiting  Rate  in  Cities — Construction. — A  statute  which 
provides  that  '*  in  all  cities  and  villages  *  *  *  no  train  or  locoino^^^ 
shall  go  faster,  until  after  having  passed  all  the  travelled  streets  thereon, 
than  at  the  rate  of  6  miles  per  hour,"  prohibits  the  running  of  a  train  which 
has  entered  a  city  at  a  rate  of  speed  in  excess  of  that  prescribed  by  the  stat- 
ute although  it  has  not  reached  a  travelled  street. 

Same — Unlawful  Rate — Negligence  of  Engineer. — In  an  action  for  dan^^ 
for  causing  the  death  of  plaintiff's  daughter,  it  appeared  that  the  acciderjj 
occurred  on  a  bridge  138  feet  long :  that  the  engineer  had  an  unobstructed 
view  of  the  bridge  from  a  point  1 168  feet  distant ;  that  he  saw  the  decease<i 
and  her  companions  on  the  bridge  when  the  train  was  about  960  feet  fro!tJ 
them  ;  that  the  train  was  running  at  the  rate  of  25  to  30  miles  an  hour  ana 
could  only  be  stopped  in  about  1000  feet;  that  if  it  had  been  running  at  the 
statutory  rate  of  6  miles  per  hour,  (the  locality  being  within  the  li^J^ 
a  city)  it  might  have  been  stopped  within  600  or  700  feet,  and  that  the  en- 
gineer as  soon  as  he  saw  the  persons  on  'the  bridge,  sounded  the  dang^^ 
signals,  and  the  brakes  were  set.  Held,  that  the  unlawful  rate  of  ^P^ 
was  material,  and  that  the  evidence  sufficiently  showed  negligence  on  the 
part  of  the  engineer. 

Trespassers— License  to  Use  Bridge  as  Footway.— Where  a  bridge  j!^ 
been  habitually  and  constantly  used  for  many  years  by  people  in  the  local^v 
as  a  foot  pathway  without  any  objection,  notice  or  warning  by  the  coiop^? 
that  it  should  not  be  so  used,  persons  walking  upon  it  are  licensees  ^ 
not  trespassers. 

Same— Personal  Injuries— Res  CestsB — Statement  of  Engineer. — ^The  state- 
ment of  the  engineer  made  immediately  upon  stopping  his  train  after  ^^' 
ning  over  certain  persons,  and  while  going  to  the  place  of  the  acci^^?^^ 
that  "They  had  whistled  enough  for  them"  is  admissible  as  part  of  ^^'^ 
res  s^estce.  ^ 

New  Trial — Newly-Discovered  Testimony  impeaching  Competency  o^  ^^ 
pert.  —A  new  trial  will  not  be  granted  upon  the  ground  of  newly-discover  ,^ 
testimony  impeaching  the  experience  and  competency  of  one  of  pla^'^^'^e 
witnesses  as  a  locomotive  engineer,  and  to  testify  as  an  expert  as  to  ^ 
distance  within  which  a  train  might  be  stopped. 

Appeal  from  Dodge  County  Court. 

John  71  Fish  and  Btirton  Hanson  for  appellant 

Harlow  Pease  for  respondent. 

Orton,  J. — The  facts  of  this  case  are  briefly  as  foU^^^j^ 
On  the  afternoon  of  the  14th  day  of  September,  1886,  th^^^^^, 
j,^^^  of  the  plaintiff,  and  mother  of  the  little  girl,  ^^^e, 

arine,  deceased,  let  her  go  with  her  little  P^^y^^^^r- 
Edith  Jones,  to  the  house  of  one  Mrs.  Dacey,  to  spend  the  ^*^ 
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noon.  Mrs.  Dacey  lived  alone,  about  325  feet  south  of  the 
railway  bridge,  across  the  west  branch  of  the  Rock  river,  in 
the  city  of  Waupun,  and  about  100  feet  east  of  the  track. 
The  bridge  js  138  feet  long,  and  76  feet  of  it,  over  the  water, 
was  inclosed  on  both  sides,  and  persons  going  over  it  had  to 
walk  on  the  ties.  It  is  1,056  feet  south  ofthe  north  boundary 
of  the  city,  and  about  the  same  distance  north  of  the  depot. 
The  road  runs  north  and  south  through  the  city,  but  about 
600  feet  north  of  the  bridge  it  curves  towards  the  east.  From 
a  point  1,168  feet  north  of  the  bridge,  on  the  west  side  of  the 
track,  at  the  height  of  an  engine  cab,  the  whole  track  could 
have  been  plainly  seen,  southwards  through  the  bridge,  and 
to  Main  street  beyond,  without  any  obstruction  whatever. 
Mrs.  Dacey  was  a  careful,  prudent,  cheerful,  and  respectable 
wonian,  of  mature  years,  and  very  fond  of  children,  and  had 
raised  several  of  her  own.  The  little  girl,  Catharine,  was 
under  five  years  of  age.  Mrs.  Dacey  had  been  walking  about 
with  the  little  girls,  trying  to  entertain  them,  and  they  had 
been  throwing  pebbles  into  the  water.  They  came  on  the 
bridge  at  the  south  end,  and  walked  across  to  the  other  end, 
and  then  turned  around  and  walked  back,  as  if  returning  to 
Mrs.  Dacey 's  house.  When  nearly  through  the  inclosed  part 
of  the  bridge,  they  first  heard  and  saw  the  train  comine  to- 
wards them,  with  great  speed.  Mrs.  Dacey  appeared  to  have 
been  paralyzed  with  fear,  and,  when  they  got  about  three  feet 
from  the  end  of  the  inclosed  part  of  the  bridge,  the  train 
passed  over  and  killed  all  three  of  them.  The  road  from  the 
north  for  a  considerable  distance,  and  to  within  a  mile  of  the 
city,  had  a  descending  grade.  The  train  consisted  of  ten 
freight  and  three  passenger  cars,  with  the  tender  and  engine. 
The  testimony  tends  to  prove  that  the  train  had  been  running 
at  the  rate  of  40  miles  an  hour,  until  it  had  approached  the 
city,  and  that  afterwards,  when  within  the  city  limits,  it  was 
run  at  the  rate  of  from  25  to  30  miles  an  hour;  and  that  the 
engineer  saw  these  persons  on  the  bridge  when  the  train  had 
approached  a  point  965  feet  from  them,  and  mi^ht  have  easily 
stopped  the  train  before  it  had  reached  the  bridge,  even  if  it 
haa  been  running  at  6  miles  an  hour.  He  testified  that  he 
could  stop  the  train,  within  600  or  700  feet,  if  it  had  been  run- 
ning  at  the  lawful  speed  of  6  miles  an  hour,  and  that  he  might 
have  stopped  it,  as  it  was  then  running,  within  1,000  feet,  and 
the  evidence  was  that  he  might  have  seen  these  persons  at  a 
point  over  1,200  feet  from  them.  The  train  was  behind  time, 
which  may  account  for  the  fast  running.  The  testimony 
tended  to  prove,  also,  that  the  bridge  had,  for  many  years, 
and  up  to  the  time  of  the  accident,  been  habitually  and  con- 
stantly used,  by  men,  women,  and  children,  going  back  and 
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forth  in  that  part  of  the  city,  as  a  foot  pathway,  without  any 
objection,  notice,  or  warning  by  the  company,  that  it  should 
not  be  so  used  until  after  this  accident.  As  soon  as  the  en- 
gineer saw  these  persons  on  the  bridge,  he  sounded  the  danger 
signal,  and  the  brakes  were  set,  but  the  air-brakes  were  out 
of  order,  and  were  not  used.  The  plaintiff  sues  as  adminis- 
trator for  his  deceased  child.  The  lury  rendered  a  verdict 
for  the  plaintiff  at  $500,  and  the  defendant's  counsel  moved 
to  set  it  aside,  and  for  a  new  trial  on  the  minutes  of  the  court, 
and  on  affidavits  showine  that  one  of  the  plaintiff's  witnesses 
had  testified  in  the  trisu  to  that  which  was  not  true.  The 
motion  was  denied. 

We  will  not  consider  the  points  made  by  the  learned  coun- 
sel of  the  appellant  in  their  order: 

I.  That  tne  court  should  have  directed  a  verdict  for  theaj)- 
pellant.  This  raises  the  question  of  the  legal  effect  of  the  testi- 
mony. The  learned  counsel  of  the  appellant  con- 
8t*t»*««jw-  tends  that  there  is  no  law  that  prohibited  therun- 
wihiVeuT  "^^^  ^^  ^^^  XroSxi  at  a  rate  of  speed  exceeding  six 
iiMitt,  miles  an  hour,  after  it  had  entered  the  city,  and 

until  it  reached  the  bridge,  because  it  passed  over 
no  traveled  streets.  Section  1809,  Rev.  St.,  provides  that 
"  in  all  cities  and  villages,  *  *  *  no  train  or  locomotive 
shall  go  faster,  until  after  having  passed  all  the  traveled  streets 
thereof,  than  at  the  rate  of  six  miles  per  hour."  This  train 
had  entered  the  city  from  the  north,  and  was  going  south. 
It  had  not  yet  come  to  a  traveled  street,  and,  01  course,  had 
not  passed  all  the  traveled  streets  in  that  city.  It  was  just 
about  to  come  to  a  traveled  street,  and  if  it  was  running,  until 
then,  25  miles  an  hour,  it  could  not  stop  or  lessen  the  speed 
to  6  miles  an  hour,  before  it  passed  at  least  one  traveled  street 
at  an  unlawful  rate  of  speed.  The  statute  is  well  framed  to 
prevent  this.  It  must  not  run  within  the  city  at  greater  speed 
than  6  miles  an  hour,  and  the  only  exception  is,  "after  having 
passed  all  the  traveled  streets  thereof."  •  The  statute  appears 
very  plain. 

Was  such  an  unlawful  speed  material  in  this  case?  ^^ 
think  it  was  clearly  so.  It  is  quite  evident  that  if  the  train 
had  been  running  only  six  .  miles  an  hour,  after  it 
K^fiigence-  had  entered  the  city,  this  accident  would  not  have 
fpVJT*'*  happened.  The  train  could  have  been  easily  stopP^J 
befere  it  reached  the  bridge.  Mrs.  Dacey  woulo 
have  had  time  to  get  off  the  track  after  she  saw  it.  This  train, 
550  feet  long,  was  running  at  an  extraordinary  and  tremen- 
dous rate  of  speed.  Accorcfing  to  the  testimony  of  the  engineer 
himself,  he  could  have  stopped  it,  if  it  had  been  running  at  a 
lawful  rate  of  speed.     It  is  nard  to  believe  that  the  engin^^ 
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did  not  try  his  best  to  stop  the  train.  And  yet  I  have  no 
doubt  that  there  have  been  instances  when  the  engineer  did 
not  do  so,  and  was  not  guilty  of  any  intentional  wrong.  The 
engineer  does  not  like  to  stop  his  train  when  he  sees  a  person 
on  the  track  a  considerable  distance  ahead.  He  expects  that 
the  danger  signal  will  be  sufficient.  Such  instances  are  not 
rare,  and  the  person  does  get  off  in  time,  and  no  harm  is  done. 
It  is  not  strange  that  this  practice  of  taking  the  chances  should 
become  habitual.  The  engineer  in  this  case  no  doubt  did  his 
best  to  stop  his  train,  but  he  may  not  have  tried  to  do  so 
soon  enough,  at  the  tremendous  rate  of  speed  he  was  running. 
The  negligence  of  the  company  seems  to  us  to  have  been 
established  beyond  all  doubt. 

It  is  further  contended,  by  the  learned  counsel,  that  Mrs. 
Dacey  and  the  children  were  trespassers  on  the  bridge.  We 
think  that  there  was  evidence,  which  the  jury  might 
have  believed,  that  the  bridge  had  hitherto  been  JJ™  "*'" 
habitually  and  constantly  used  as  a  pathway  to  and 
fro,  by  the  people  in  that  part  of  the  city.  Mrs.  Dacey  was 
using  the  bridge  as  a  way  through  which  to  get  home,  and 
not  for  play,  when  the  train  came  in  sight.  It  is  clear  enough 
that  she  was  a  licensee  in  the  use  she  made  of  the  bridge, 
and  that  she  was  using  it  properljr  and  lawfully.  The  neg- 
ligence of  Mrs.  Dacey  will  be  considered  hereafter.  Aside 
from  that,  we  think  the  evidence  warranted  the  verdict. 

2.  Exception  was  taken  to  the  testimony  of  the  witness 
Gerrits,  01  what  the  engineer  said  about  the  accident,  about 
as  soon  as  he  stopped  his  train,  south  of  the  bridge 

and  north  of  the  depot,  or  soon  thereafter.  The  4Jmi8ribim7 
testimony  was  that  when  asked,  "  What  have  you  m  reu  gesue. 
been  doing?"  he  looked  up  and  said,  **  They  had 
whistled  enough  for  them."  It  seems  that  the  engineer  was 
going  towards  the  bridge  when  this  occurred.  Whatever 
the  jury  might  understand  was  meant  by  this  expression,  we 
are  satisfied  that  it  occurred  near  enough  to  the  accident 
itself  to  be  a  part  of  the  res  gestce,  and  admissible.  Felt  v. 
Amidon,  43  W  is.  467,  and  other  cases  cited  in  thp  brief  of  re- 
spondent's counsel. 

3.  The  newly  discovered  testimony  to  impeach  Julius  Tim- 
pie,  one  of  the  plaintiff's  witnesses,  as  a  ground  for  a  new 
trial,  was  upon  the  question  of  his  experience  and  ^^^  uxn- 
compency  as  a  locomotive  engineer,  and  to  testify  Newiy  auco?- 
asan  expert,  and  the  falsity  of  his  testimony  as  to  ered  testi- 
how  soon  the  train  might  have  been  stopped.  It  does  '"•■'^* 

not  appear  that  the  testimony  of  that  witness  conflicted  ma- 
terially with  that  of  the  engineer  of  the  train,  upon  the  real 
question  whether  the  train  might  have,  been  stopped  before 
it  reached  Mrs.  Dacey  and  the  children,  if  it  had  been  run- 
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ning  at  a  lawful  rate  of  speed.  At  all  events,  a  new  tria^ 
ought  not  to  be  granted  on  account  of  newly  discovered  evi- 
dence of  mere  impeachment.  Bunn  z\  Hoyt,  3  Johns  (N.  Y), 
255  ;  Shumway  v.  Fowler,  4  Johns  (N.  Y.),  425  ;  Harrington 
V.  Biglow,  2  Denio  (N.  Y.),  109;  Delaney  v.  Brunnette,  62 
Wis. '615  ;  Schacherl  v.  St.  Paul  City  R.  Co.  (Minn.),  43  N. 
W.  Rep.  837  ;  Jones  v,  Chicago,  M.  &  St.  P.  R.  Co.Jd.  1114. 
There  was  no  abuse  of  the  discretion  of  the  court  in  refusing  ' 
to  grant  a  new  trial  for  such  cause.  Smith  v.  Champagne, 
72  Wis.  480. 

The  court  was  requested  by  the  defendant's  counsel  to  in- 
struct the  jury,  and  did  so  instruct  them,  and  repeated  it  sev- 
eral times,  that  if  Mrs.  Dacey  was  guilty  of  a  slight 
Hegiigenee  of  want  of  Ordinary  care,  in  going  on  the  bridge  with 
ti^of'cidid]  ^^^  children,  under  the  circumstances,  and  that  it 
contributed  to  or  was  the  proximate  cause  of,  the 
death  of  the  child  Catharine,  they  should  find  forthe  defend- 
ant.  The- learned  counsel  of  the  plaintiff  excepted  to  this  in- 
struction, and  now  asks  this  court  to  decide,  in  support  of 
the  judgment,  that  such  instruction  was  erroneous.  Hecon- 
tends  that  the  negligence  of  the  temporary  custodian  of  the 
child  ought  not  to  be  imputed  to  the  chila  herself  or  to  the 
plaintiff.  This  court  has  not  yet  decided  that  question.  It 
nas  frequently  held,  however,  that  in  such  a  case,  where  the 
child  is  so  young  as  to  be  non  siit  Juris,  it  is  a  material  ques- 
tion whether  the  parent  was  or  was  not  negligent  in  com- 
mitting the  child  to  such  temporary  custodian,  and  whether 
such  custodian  was  of  proper  age  and  discretion  to  suitably 
care  for  it.  There  has  been  no  occasion  to  go  further,  and 
decide  the  above  question.  Hoppe  v.  Chicago,  M.  &  St.  P- 
R.  Co.,  61  Wis.  357,  19  Am.  &  Eng.  R.  Cas.  74;  Dahh.  Mil- 
waukee City  R.  Co.,  62  Wis.  652,  19  Am.  &  Eng.  R.Cas.  121; 
Parish  v.  Eden,  62  Wis.  272. 

The  jury  considered  the  question  of  the  negligence  of  Mjs. 
Dacey  understandingly  and  fully,  as  it  had  been  so  often  nn- 
pressed  upon  them  by  the  court,  and  must  have  found  that 
she  was  guilty  of  no  want  of  ordinary  care  that  contributed 
to  the  death  of  the  child.  That  was  a  question  peculian) 
>%^ithin  their  province  to  decide,  and  their  decision  of  ij 
should  be  conclusive  and  a  finality  if  the  evidence  was  not 
such  as  to  show  that  she* was  negligent  beyond  all  question. 
Randall  7^  Northwestern  Teleg.  Co.,  54  Wis.  i4o;McNam. 
ara  v,  Clintonville,  62  Wis.  207;  Hill  v.  Fonddu  Lac,56"l^ 
246;  Kaples7'.  Orth,  61  Wis.  531;  Ferguson  v,  Wisconsin 
CentR.  Co.,  63  Wis.  145,  19  Am.  &  Eng.  R.  Cas.  285.  ^^^r 
cannot  say  from  the  evidence  that  Mrs.  Dacey  was  ?H^^^.uL 
any  want  of  ordinary  care  in  going  upon  the  bridge  with  tn 
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children.  She  had  lived  near  the  railroad  for  several  years 
but  she  might  not  have  remembered  at  what  time  the  train 
was  due,  or  she  may  have  thought  it  had  already  gone  by. 
What  were  the  reasons  that  actuated  her,  if  she  had  any 
beyond  merely  entertaining  the  children,  we  cannot  know. 
If  her  negligence  is  to  affect  the  rights  of  the  plaiutiff,  it  should 
certainly  be  very  clearly  proved.  We  think  the  jury  were 
warranted  in  finding  that  she  was  not  guilty  of  any  want  of 
ordinary  care  that  contributed  to  the  accident.  It  is  there- 
fore unnecessary  to  decide  that  she  could  not  be  chargeable 
with  negligence  in  taking  care  of  the  child,  even  to  support 
the  judgment.  The  question  is  therefore  hardly  before  us,  or 
in  such  way  as  to  be  proper  to  decide  it.  The  courts  of  the 
different  states  are  in  irreconcilable  conflict  on  the  question, 
so  that  our  decision  of  it  will  have  to  depend  upon  which 
side  is  the  better  reason,  rather  than  upon  the  weight  of  au- 
thority. It  is  a  question  of  considerable  importance,  and  we 
will  defer  the  decision  of  it  until  it  becomes  material  in  the 
case.  The  instructions  of  the  court  to  the  jury  were  very 
favorable  to  the  appellant.  They  embrace  all  that  ought  to 
have  been  given  of  those  that  were  requested.  The  circuit 
court  committed  no  error  of  law  that  ought  to  reverse  the 
judgment.     The  judgment  of  the  circuit  court  is  affirmed. 

* 

Injuries  to  Licensees  using  Traclc. — See  Memphis  &  C.  R.  Co.z^.  Womack 
(Ala.)f  37  Am.  &  Eng.  R.  Cas.  308;  St.  Louis,  A.  &  T.  R.  Co.  v.  Crosnoe 
(Tex.),  37  /(i.  313,  note  319;  South  &  North  Ala.  R.  Co.-z/.  Donovan  (Ala.), 
2fy  Id.  151 ;  Troy  v.  Cape  Fear  4r  Y.  V.  R.  Co.  (N.  Car.),  34  Id.  13,  note  20 ; 
Vii^inia  Midland  R.  Co.  v.  White's  Adm'r  (Va.),  34  Id.  22. 

Habitual  use  of  Bridge  by  Foot  Travelers — Instructions — Knowledge  of  En- 
gineer— Excessive  Speedt — Plaintiff's  intestate  was  killed  while  walking 
upon  a  railroad  bridge  within  a  city.  A  city  ordinance  was  put  in  evidence 
which  limited  the  speed  of  trains  within  the  city  to  5  miles  an  hour,  and 
the  court  instructed  the  jury  that,  taking  the  facts  and  evidence  to  be  true, 
and  if  the  train  of  the  defendant  was  run  at  such  a  rate  of  speed  that  the 
engineer  could  not  control  it,  and  if  he  knew  that  people  were  in  the  habit 
of  crossing  the  bridge  from  day  to  day,  such  facts,  in  connection  with  the 
ordinance,  constituted  negligence.  Held,  that  the  instruction  was  errone- 
ous in  so  far  as  it  assumed  that  there  was  testimony  tending  to  show  that 
the  train  was  running  so  rapidly  that  the  engineer  could  not  control  it,  and 
that  the  engineer  knew  that  people  were  in  the  habit  of  crossing  daily  over 
the  bridge,  and  also  in  so  far  as  it  confined  the  attention  of  the  ]wry  to  the 
proof  of  these  facts  as  establishing  the  defendant's  negligence.  Souther- 
land  V,  Wilmington  &  W.  R.  Co.,  N.  Car.  Sup.  Ct.,  March  31,  1890. 

Person  Walking  on  Track— Injury  by  Substance  Thrown  from  Train — 
Sufficiency  of  Evidencet — ^The  plaintiff  in  an  action  was  injured  while  walk- 
ing on  a  railroad  track  which  had  been  used  for  over  20  years  as  a  path- 
way between  two  towns.  While  so  walking  he  heard  a  coming  train,  and 
stepped  off  the  track,  placing  himself  on  an  embankment  some  8  or  9  feet 
from  the  track.  Just  as  the  engine  and  tender,  which  constituted  the 
train,  passed  him,  he  saw  the  shadow  of  something  in  the  air  and  was  felled 
to  the  ground.    The  accident  happened  about  noon.     In  the  afternoon 
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plaintif!  returned  to  the  place  of  the  accident,  and  there  found  a  piece  of 
wood  similar  to  that  used  for  firing  up  locomotives  on  the  defendant's 
road,  and  supposed  it  was  the  piece  which  struck  him.     It  was  imbedded 
in  the  bank  where  he  was  standing.    Plaintiff's  witnesses  testified  that  the 
train  was  running  at  an  unusual  sp>eed — according  to  some,  at  the  rate  of 
60  miles  an  hour.    Held,  that  as  there  was  no  contractual  relation  betvecn 
the  plaintiff  and  the  defendant,  there  was  no  presumption  of  negligence 
against  the  defendant,  and  the  evidence  was  insufficient  to  show  tha^ 
the  plaintiff  was  injured  by  the  piece  of  wood,  or  that  it  came  from  ^^^^^ 
comotive  or  tender,  the  plaintiff  could  not  recover.     Lucas  v.  Richmond 5. 
D.  R.  Co.,  40  Fed.  Rep.  566. 

Injuries  to  Boy  on  Freight  Car — Evidence — Signals — Existence  of  Fences- 
Custom  of  People  to.  Cross  Switch. — Where  the  plaintiff,  a  boy  1 1  years  ot 
age,  sues,  to  recover  damages  for  injuries  sustained  by  being  thrown  i\^^ 
a  freight  car  upon  whieh  he  had  climbed,  and  which  stood  upon  a  side- 
track, evidence  showing  that  there  was  no  railing  between  the  dcpo^  ^^ 
the  ground  bordering  on  the  side-track  and  the  side-track  itself,  and  that 
persons  were  in  the  habit  of  crossing  Xhe  switch,  and  that  no  bell  was  ru?§ 
or  whistle  blown  by  those  in  charge  of  a  train  in  coupling  it  to  the  car  isjf- 
relevant,  as  it  does  not  tend  to  throw  any  light  on  the  negligence  of  \^^ 
boy"  in  being  on  the  car,  or  the  negligence,  ilany,  of  the  employes  canning 
his  death,  or  that  the  latter  had  any  knowledge  of  his  presence.  I-ouxs- 
ville  &  N.  R.  Co.  v.  Hurt,  Ky.  Ct.  App.,  March  18,  1890. 

Evidence — Admissibility  of  Declarations  of  Engineer  at  Coroner's  Inquest*' 
Where  the  plaintiff  sues  to  recover  damages  for  the  death  of  his  intestate 
w^ho  was  run  over  by  one  of  defendant's  trains,  it  cannot  be  shown  o^  ^"^ 
part  of  the  plaintiff  by  another  witness  what  defendant's  engineer,  who  ^^s 
in  charge  of  the  engine  when  plaintiff's  intestate  was  killed,  said  when  ^' 
amined  as  a  witness  at  the  coroner's  inquest  held  the  day  after  the  accident, 
and  an  error  in  the  admission  of  such  testimony  is  not  cured  by  the  ad- 
mission of  the  engineer  on  cross-examination  that  he  made  the  stat^ 
ment  at  the  inquest  which  had  been  testified  to  by  the  plaintiff's  *'*^J 
nesses,  such  testimony  being  admissible  only,  if  at  all,  for  the  purpose  01 
impeaching  the  credibility  oLthe  engineer,  and  not  as  substantive  eridefl^ 
to  show  that  the  engineer  was  negligent  in  failing  to  keep  a  lookout  to 
ascertain  whether  the  track  was  free  from  obstructions.  Southerland  «'• 
W^ilmington  &  W.  R.  Co.,  N.  Car.  Sup.  Ct.,  March  31. 1890. 

Injuries  to  Trespasser — Expression  of  Opinion  of  Witness. — Where  a  wit- 
ness testifies  that  the  deceased,  who  was  run  over  by  a  train,  got  off  the 
track  a  distance  of  about  4  feet  before  the  engine  came  along;  that  "  ^^ 
suction  or  force  of  the  train  drew  him  back  and  he  fell  in  front  of  the  en- 
gine," and  also  that  the  deceased  got  off  the  track  as  far  as  he  could  befon? 
the  train  sucked  him  under,  the  statements  that  the  deceased  was  draira 
in  front  of  the  train  by  the  suction  are  properly  struck  out,  being^meroy 
the  expression  of  the  witness's  opinion.    Sherfey  v,  Evansville  &  T.  H.  R. 
Co.,  Ind.  Sup.  Ct.,  Jan.  11,  1890. 

Same — Evidence  as  to  Intoxication  of  Injured  Person. — Where  the  pl^'"^' 
iff,  in  his  evidence,  has  introduced  testimony  that  the  deceased  dranlc  no 
intoxicating  liquors,  and  that  he  was  sober  on  the  afternoon  of  the  day 
upon  which. the  injury  occurred,  the  deceased  having  been  killed  in  ^"^ 
evening,  he  cannot  complain  of  the  introduction  of  evidence  on  behalf  01 
the  defendant  to  the  effect  that  the  deceased  was  intoxicated  on  that^' 
noon.    Sherfey  v,  Evansville  &  T.  H.  R.  Co.,  Ind.  Sup.  Ct.,  Jan.  Hr  ^^ 
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Pennsylvania  R.  Co. 

V. 
McMULLEN. 
{^Pennsylvania  Supreme  Courts  February  ^^  1890.) 

Trespassers— Infant-— Contributory  Negligence. — A  boy,  ten  years  of  age* 
who  was  lying  on  his  back  on  a  railroad  track,  crosswise  the  track,  with  his 
feet  reaching  over  the  rails  and  hiis  head  between  the  rails,  was  a  trespasser, 
and  no  recovery  can  be  had  for  his  death  although  he  could  not,  on  account 
of  his  youth,  be  heldaccountable  for  his  own  negligence. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Action  to  recover  damages  for  the  death  of  plaintiff's  infant 
son.  There  were  two  trials  of  the  case.  A  non-suit  having 
been  entered  on  the  first  trial  and  upon  motion  having  been 
taken  off,  at  the  second  trial  the  case  was  submitted  to  the  jury 
on  the  same  evidence,  and  a  verdict  for  the  plaintiff  for  $1,500 
was  rendered.     The  defendant  brings  error. 

Gravin  W,  Hart  and  David  IV.  Sellers  for  plaintiff  in  error. 

William  H.  Burnett  for  defendant  in  error. 

Green,  J. — On  the  trial  of  this  case  the  plaintiff  examined 
but  one  witness  to  prove  the  fact  and  the  circumstances  of  the 
accident.  This  is  the  account  she  gave  of  the  oc- 
currence:  ''Question.  Please  state  just  what  you 
saw  of  this  accident.  Answer.  When  I  saw  the  child  he  was 
lying  on  the  flat. of  his  back;  his  head  towards  the  station- 
house,  and  his  feet  towards  me.  Q.  How  was  his  borfy, — on 
the  track?  A.  Right  in  the  middle  of  the  track  his  body  was ; 
and  his  head.  Q.  Between  the  tracks,  between  the  rails,  do 
you  mean?  A.  Yes,  sir.  Q.  Crosswise?.  A.  Yes,  sir;  his 
feet  towards  me,  and  his  legs  hanging  over.  Q.  How  near 
was  it  to  your  house?  A,  Right  opposite  the  east  window 
towards  Dauphin  street.  Q.  W  hich  window  was  you  looking 
out  of  ?  A.  The  last  one  towards  Dauphin  street.  Q.  What 
room  of  that  house?  A.  There  was  only  one  room  of  that 
house.  Q,  What  happened  after  that?  A.  I  saw  him  before 
the  cars  moved  at  all.  They  were  just  slightly  moving;  just 
commencing  in  motion ;  andf he  of  course  didn't  make  no  effort 
to  get  up.  I  said  to  my  step-mother,  'There's  a  child  on  the 
track,  and  he'll  be  run  over, 'and  she  started  out  on  Blair  street 
and  commenced  to  halloo,  and  I  went  out  front.  Q,  That  is, 
ont  on  Trenton  avenue?  A.  Yes,  sir.  Thefirstcar  went  over 
him,  and  cut  his  foot  right  off.     Then  four  car-wheels  went 
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over  him  before  there  was  any  assistance  came. "  The  witness 
had  previously  testified  that  there  was  a  train  of  small  coal-cars 
standings  on  the  track,  reaching  nearly  a  square,  the  majority 
of  which  were  full,  and  it  was  under  these  cars  that  the  boy 
was  lying  on  his  back  immediately  before  and  at  the  time  he 
was  run  over  and  killed.  She  also  said  the  whole  train  was 
coupled  together,  that  there  was  no  opening  between  the  cars, 
and  the  place  of  the  accident  was  between  two  streets.  There 
was  no  contradiction  of  these  facts ;  on  the  contrary,  they  were 
confirmed  by  the  defendant's  witnesses  as  to  everything  they 
saw,  but  none  of  them  saw  the  actual  collision.  Several  of 
the  trainmen  who  were  examined  came  to  the  spot  immedi- 
ately after  the  accident,  and  one  of  them  lifted  the  hoy  out 
from  underneath  the  car.  Two  of  them  testified  to  seeing  a 
pan  about  half  full  of  coal  by  the  side  of  the  boy,  and  one  of 
them  removed  it. 

The  undisputed  facts  therefore  are  that  the  boy,  just  before 
the  accident  was  lying  on  his  back  on  a  railroad  track,  cross- 
wise the  track,  with  his  feet  reaching  over  one  of  the 
D«f«aMd  rails,  and  his  head  between  the  rails.  The  train  ^vas 
beiBg  ft  trM-  just  starting,  and  was  moving  slowly,  so  that  it  ^vas 
JanTi/iiot*  stopped  when  four  wheels  had  passed  over  the  boy. 
liAbie.  He  was  lying  underneath  the  cars,  and  there  is  i|o 

evidence  that  he  was  endeavoring  to  cross  the  track. 
As  a  matter  of  course  he  was  not,  and  could  not  be,  in  such 
circumstances,  in  the  exercise  of  any  legal  rieht,    Raili**^^^ 
tracks  are  not  made  for  persons  young  or  old  to  lie  do^^n 
upon  in  any  circumstances;  much  less  so  when  cars  are  stand- 
ing  on  the  track.     They  are  not  intended  for  any  such  use, 
and  any  person  who  makes  such  use  of  a  track  is  undoubted- 
ly a  trespasser.     The  question  is  not  an  open  one.     Had  this 
boy  been  an  adult,  as  a  matter  of  course  he  could  not  have  re- 
covered, both  because  of  his  own  negligence  and  of  his  beui? 
a  trespasser.     The  boy  was  10  years  old,  and  therefore  cannot 
be  held  accountable  for  his  own  negligence.     But,  as  a  c\^J 
trespasser,  recovery  is  equally  impossible,  notwithstanding  "is 
youth,  and  this  we  have  many  times  decided.     In  every  ^^^ 
of  the  following  cases  we  held  there  could  be  no  recovery  ^i- 
though  the  persons  injured  were  children,  upon  the  exp^^ 
ground  that  they  were  trespassers.     Philadelphia  &  R.R- '^^• 
V.  HummcU,  44  Pa.  St.  375;  Flower  v.  Pennsylvania  R-  ^^-^ 
69  Pa.  St.  210;  Duff  V,  Allegheny  Val.  R.  Co.,91  Pa.  St.  45»; 
2  Am  &  Eng.  R.  Cas.  i  ;  Cauley  v,  Pittsburg  C.  &  St.  L.R.  Y" 
95  Pa.  St.  398,2  Am.  8l  Eng.  R.  Cas.  4;  98  Pa.  St.49cS4;^?: 
cS:  Eng.  R.  Cas.  533 ;  Hestorville  Pass.  R.  Co.  v.  Conneli,  iJ^ 
Pa.  St.  520;  Moore  v,  Pennsylvania  R.  Co.,  99  Pa.  St.  joy 
Baltimore&  O.  R.  Co.  v.  Schwindling,  loi  Pa.  St.  258,8  Am.« 
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Eng.  R.  Cas.  544.  In  several  of  them  the  child  was  consider- 
ably younger  than  in  this  case.  In  not  one  of  them  was  the 
trespass  oithe  child  so  gross,  so  palpable,  so  conspicuous  as  in 
this.  The  doctrine  has  been  so  elaborately  discussed  and  so 
fully  expounded  and  illustrated  in  several  of  the  opinions  of 
this  court  in  the  cases  referred  to  that  it  is  entirely  unneces- 
sary to  repeat  the  discussion  here.  We  are  clearly  of  opin- 
ion that  the  defendant's  ninth  point  should  have  been  affirmed, 
and  a  vehdict  for  the  defendant  directed. 
Judgment  reversed. 

Contributory  Negligence  of  InfantSi — See  Stone  v.  Dry  Dock,  E.  B.  &  B. 
R.  Co.  (N.  y.;,  38  Am.  &  Eng.  R.  Cas.  489 ;  Western  &  A  R.  Co.  v.  Young 
(Ga.),  37  Id,  489 ;  Twist 2/.  Winona  &  St.  K  R.  Co.  (Minn.),  yj  Id,  336,  note 
341  ;  Kansas  Pac.  R.  Co.  v,  Whipple  (Kan.),  37  Id,  320,  note  329 ;  Erwin  v, 
St.  Louis,  I.  M,  &  S.  R.  Co.  (Mo.),  35  Id.  390,  note  394. 

Injuriesto  Trespassers — Boy  Nine  Years  of  Age — Contributory  Negligence. 
— Where  plaintiff  in  an  action,  a  boy  between  9  and  10  years  of  age,  was 
trespassing  upon  a  railroad  and,  while  walking  between  the  tracks,  to  avoid 
some  water  lying  there,  stepped  upon  the  ends  of  the  ties  and  was  struck 
by  a  car  after  tasing  about  three  steps,  he  cannot  recover.  Mitchell  v. 
Philadelphia,  W.  &  B.  R.  Co.,  Pa.  Sup.  Ct.,  Feb.  3,  1890. 

Same — Boy  Climbing  upon  Freight  Car. — Where  a  boy  1 1  years  of  age 
climbs  upon  a  freight  car  standing  upon  a  side  track  in  a  railroad  depot, 
he  is  a  trespasser  and  cannot  recover  for  injuries  sustained  through  be- 
ing thrown  from  the  car  by  the  concussion  caused  by  coupling  in  the 
absence  of  evidence  showing  that  the  company's  employes  were  aware 
of  his  presence.  Louisville  &  N.  R.  Co.  v.  Hurt,  Ky.  Ct.  App.,  March  18, 
1890. 

Same — Boy  Riding  on  Foot-board  of  Engine — Instructions. — Plaintiff  sued 
to  recover  damages  for  injuries  received  by  him  while  riding  uf)on  the  foot- 
board of  one  of  defendant's  engines.  The  court  instructed  the  jury  that 
before  finding  for  the  plaintiff  they  must  be  satisfied  by  a  preponderance 
of  the  evidence,  "First,  That  the  boy  was  on  the  foot-board  of  the  en- 
gine ;  secondy  that  the  engineer  did  see  him  on  thie  foot-board  ;  third,  that 
the  engineer  after  seeing  the  lad  upon  the  foot-board,  started  the  engine 
without  ascertaining  whether  the  lad  had  gone  off ;  fourth,  that  the  engi- 
neer was  guilty  of  gross  negligence,  and  fijth,  that  the  plaintiff  by  reason 
of  his  insufficient  intelligence,  was  unable  to  comprehend  the  danger,  and 
was  not  guilty  of  contributory  negligence.  In  order  to  fihd  for  the  plaint- 
iff, you  will  have  to  find  affirmatively  upon  each  and  every  of  those  propo- 
sitions. If  you  do  not  so  find,  your  verdict  will  have  to  bfe  for  the  defend- 
ant." Held,  that  the  plaintiff  could  not  complain  of  the  instructions  as 
they  stated  the  law  as  favorably  as  it  was  entitled  to  have  it  stated,  if  not 
more  favorably.  Hughes  v,  Detroit,  G.  H.  &  M.  R.  Co.,  Mich.  Sup.  Ct., 
Dec.  28,  1889. 

Same — Ruling  of  Court  upon  Previous  Appeal. — Where  the  question 
whether  the  court  had  upon  a  former  trial  acted  properly  in  ruling  out 
plaintiff's  evidence  as  to  the  condition  of  the  yard  in  which  plaintiff,  a  boy, 
was  injured  while  riding  on  the  foot-board  of  an  engine,  and  the  use  to 
which  It  had  been  put  as  a  place  of  pastime  by  children,  was  not  involved 
or  argued  on  an  appeal  from  that  trial,  an  intimation  by  the  supreme  court 
on  such  appeal  that  the  trial  court  acted  properly  in  ruling  out  the  evidence, 
does  not  preclude  plaintiff  on  a  subsequent  trial  from  laymg  the  foundation, 
both  in  the  opening  address  and  in  oners  of  evidence,  for  a  hearing  upon 
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the  Question  in  the  event  of  verdict  being  returned  for  the  defendant 
Hugnes  v.  Detroit,  G.  H.  &  M.  R.  Co.,  Mich.  Sup.  Ct.,  Dec.  28.  1889. 

Boy  Walking  on  Street  Railway  Track — Contributory  Negligence — Province 
of  Jury.  —In  an  action  by  a  minor  for  damages  for  personal  injuries,  it  ap- 
peared from  the  evidence  that  plaintiff  had  walked  on  the  street  railway 
tracic  of  the  defendant  for  not  more  than  80  or  90  feet,  by  the  side  of  a 
noisy  ice  cart  which  mi^ht  prevent  him  from  hearing  a  street  car  approach- 
ing from  behind  :  that  if  at  the  time  of  being  run  over,  he  was  standing 
stul  as  he  himself  testified,  it  had  been  but  for  a  moment,  while  if  the  driver 
of  the  ice  cart  was  correct,  the  boy  was  still  walking  along  when  he  was 
run  over ;  that  the  driver  of  the  streetcar  was  careless;  that  plaintiff  might 
properly  rely  somewhat  on  the  driver  using  greater  care  than  he  did,  and 
that  there  was  no  reason  to  expect  a  car  at  that'time,  the  car  being  five 
minutes  late'  and  another  not  yet  due.  Heid,  that  the  question  whether 
plaintiff  exercised  proper  care  was  for  the  juiy.  Howland  v.  Union  St  R. 
Co.,  Mass.  Sup.  Jud.  Ct.,  Nov.  11,  1889. 


Usher 

V, 

West  Jersey  R.  Co. 

(126  Pa.  St  206.) 


Negligently  Causing  Death  ^Conflict  of  Laws— Action  by  Widow  in  Forelgfn 
State^ — Where  a  person  has  been  killed  in  a  railroad  accident  in  another 
state,  the  widow  cannot  maintain  an  action  in  Pennsylvania  in  her  own 
name,  under  a  statute  of  such  state  which  confers  a  right  of  action  for  the 
death,  but  expressly  directs  the  action  to  be  brought  by  the  administrator 
though  for  the  ultimate  benefit  of  the  widow  and  next  of  kin. 

Same— Effect  of  Statute  of  State  where  Action  is  Brought. — The  fact  that 
a  similar  statute  of  Pennsylvania  gives  the  right  to  sue  expressly  and  exclu- 
sively to  the  widow,  if  there  be  one,  for  the  benefit  of  herself  and  her  chil- 
dren, does  not  confe*"  any  right  upon  the  widow  to  maintain  the  aaion. 

Same — Remedy — Lex  Fori^ — Where  a  statute  declares  that  persons  n^- 
ligently  causing  death  shall  be  liable  notwithstanding  the  death  of  the  in- 
jured person,  and  a  subsequent  provision  confers  the  right  of  action  only 
upon  the  personal  representatives  of  the  deceased,  the  right  to  bring  the 
action  is  not  merely  part  of  the  remedy  and  governed  by  the  lex  firri,  but 
is  part  of  the  right  conferred  by  the  statute,  and  is  governed  by  the  law  of 
the  state  in -which  the  statute  has  been  enacted. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Josephine  Usher  against  the  West  JerseyR.Co. 
to  recover  damages  for  negligently  causing  the  death  of  her 
husband.  Judgment  of  non-suit  was  entered,  and  plaintifi 
brings  error. 

John  Roberts  and  Geo.  5.  Graham  for  plaintiff  in  error. 

David  IV,  Sellers  for  defendant  in  error. 
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Mitchell,  J. — John  F.  Usher  was  killed  by  an  accident 
upon  the  defendant's  road  in  New  Jersey,  under  circum- 
stances of  negligence,  as  we  must  assume,  for  which  he  would 
have  had  an  action  had  he  been  only  injured.  But,  having 
been  killed,  his  right  of  action,  under  the  universal  rule  of 
the  common  law,  terminated  with  his  hfe.  If  any  right  of 
action  remained,  it  must  have  been  wholly  based  upon  stat- 
ute, and  as  the  occurrence  out  of  which,  if  at  all,  the  right 
must  arise,  took  place  in  New  Jersey,  it  is  to  the  statutes  of 
that  state  alone  that  we  must  resort  to  ascertain  the  nature 
of  the  right,  and  the  party  in  whom  it  is  vested. 

It  IS  not  questioned  that  the  action  is  transitory,  and  that 
it  may  be  sustained  in  the  courts  Of  this  state,  if  jurisdiction 
be  acquired  over  the  defendant.     Adverse  decisions 
have  been  made  on  this  point  in  several  states,  but  Wfi»t  <>'•«- 
for  Pennsylvania  it  has  oeen  settled  by  this  court  Ji^"/*^""*' 
in  Knight  v.  West  Jersey  R.  Co.,  108  Pa.  St.  250, 
26  Am.  &  Eng.  R.  Cas.  485.     Comity  will  enforce  rights,  not 
in  their  nature  local,  and  not  contrary  to  the  policy  of  the 
government  of  the  tribunal,  no  matter  where  arising,  and 
without  regard  to  whether  they  are  of  common-law  or  stat- 
utory origin.     There  is  no  difference  in  this  respect  between 
such  rights,  except    in  the  presumption  that  common-law 
rights  in  other  states  are  similar  to  our  own,  and  the  absence 
of  such  presumption,  and  consequent  necessity  of  proof,  in 
regard  to  rights  merely  statutory. 

The  statute  of  New  Jersey  (March  3,  1848,  P.  L.  151)  pro- 
vides in  section  i  "  that  whenever  the  death  of  a  person  snail 
be  caused  by  wrongful  act,  neglect,  or  default,  and 
the  act,  neglect,  or  default  is  such  as  would,  if  death     Si!!"!*  "I. 

.       ,  '        o         ,'   ,  •111  .     •  1      •        ^®^  Jersey. 

had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action,  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or  the  corpo- 
ration which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to 
felony."  Section  2.  "  That  every  such  action  shall  be  brought 
by  and  in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distributed 
to  such  widow  and  next  of  kin  in  the  proportions  provided 
by  law  in  relation  to  the  distribution  of  personal  property 
left  by  persons  dying  intestate,"  etc. 

The  present  action  was  brought  by  the  widow  of  Usher, 
and  we  thus  have  the  question  presented  whether  she  can 
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maintain  the  action  in  her  own  name  and  to  her  own  use. 

The  question  has  never  been  expressly  decided  in 
Bivhtofwid-  this  state,  nor,  so  far  as  we  can  learn,  elsewhere, 
uiaLTiQ-'u  ^^  ^^^^^  directly  in  Patton  v.  Pittsburgh,  C.  & 
her^o^B  Mme  St.  L.  R.  Co.*,  96  Pa.  St.  i6^,  1 1  Am.  &  Eng.  R.  Cas. 
-Aathoritien.  658,  and  was  ruled  by  the  judge  at  the  trial  against 

the  plaintiff,  who  as  in  the  present  case  was  the 
widow.  In  this  court  the  judgment  was  reversed,  but  upon 
other  grounds.  The  opinion  of  the  court  was,  however,  in- 
dicated very  clearly  by  what  was  said  in  regard  to  the  allow- 
ance of  an  amendment  making  the  administratrix  plaintiff. 
**  It  very  clearly  appeared  there  was  a  mistake  in  omitting 
the  name  of  the  administratrix  of  William  Patton,  deceased, 
for  the  statute  under  which  the  action  was  brought  directed 
it  should  be  by  and  in  the  name  of  the  personal  representa- 
tive. *  *  *  This  case  was  tried  just  as  if  the  legal  plaint- 
iff had  brought  suit,  and  was  upon  the  record,  and  the  amend- 
ment ought  to  have  been  allowed.  When  it  was  moved,  a 
year  had  not  elapsed  from  the  date  of  the  decedent's  death, 
*  *  *  and,  if  the  trial  was  free  of  error,  it  would  have 
saved  the  verdict."  This  court,  however,  did  not  mean  to 
pass  upon  the  form  of  the  action,  for  the  obvious  reason  that 
the  larger  question,  whether  the  action  could  be  maintained 
in  this  state  at  all,  was  the  main  question  attempted  to  be 
raised,  but  which  the  court  held  was  not  in  fact  raised,  be- 
cause of  an  imperfect  reservation  of  the  point  at  the  trial  be- 
low, and  therefore  refused  to  pass  upon  it.  That  main  ques- 
tion was  subsequently  decided  in  the  affirmative  in  Knight  v. 
New  Jersey  R.  Co.,  108  Pa.  St.  250,  26  Am.  &  Eng.  R.  Cas. 
485,  but  the  present  question  has  remained  open  until  now. 
The  passage  quoted,  however,  from  the  opinion  of  our  late 
Brother  TkUNKEV,  is  valuable,  as  showing  the  inclination  of 
the  court  at  that  time. 

The  case  of  Books  -zk  Borough  of  Danville,  95  Pa.  St.  158, 
also  has  some  weight  as  raising  the  converse  of  the  present 
question.  That  was  an  action  by  an  administrator  for  the 
injuries  to  the  decedent,  and  it  was  sought  to  be  maintained 
on  the  provision  of  the  constitution  that  the  action  for  such 
injuries  **  shall  survive.**  A  very  eminent  judge  of  the  com- 
mon pleas  (Elwell,  P.  J.)  held,  however,  that  as  the  consti- 
tution permitted  the  legislature  to  prescribe  for  whose  bene- 
fit  the  action  should  be  prosecuted,  and,  as  there  was  no  other 
legislation  than  the  act  of  1855,  the  administrator  had  no  right. 
The  plaintiff  w' as  accordingly  nonsuited,  and  this  court  sus- 
tained the  judgment,  holding  that,  as  the  action  was  purely 
statutory,  it  could  only  be  maintained  by  the  party  to  whom 
the  statute  gave  it.     Nor,  as  already  said,  have  we  found  any 
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direct  case  upon  the  point  in  other  states.  The  general 
course  of  decisions  bearing  collaterally  upon  it  is,  however, 
adv^erse  to  sustaining  such  an  action,  except  by  the  very  one 
whom  the  statute  names  as  entitled  to  bring  it.  Thus  in 
Woodard  v,  Michigan  So.  &  N.  I.  R.  Co.,  10  Ohio  St.  121,  it 
was  held  that  an  administrator  appointed  in  Ohio  could  not 
maintain  an  action  in  Ohio  for  a  death  caused  by  negligence 
in  Illinois,  although  it  was  proved  that  the  statutes  of  both 
states  were  alike,  and  gave  such  an  action  to  the  administra- 
tor. The  court  held  that  the  Illinois  statute  gave  the  action 
only  to  the  Illinois  administrator,  and  that  while  the  Ohio 
administrator  had  a  right  of  action  by  the  Ohio  statute  for 
causes  arising  in  that  state,  yet  that  statute  could  not  sup- 
port an  action  for  causes  arising  in  Illinois.  Woodard  v, 
Michigan  So.  &  N.  I.  R.  Co.  was  approved  and  followed  by 
the  supreme  court  of  Massachusetts  in  Richardson  v.  New 
York  Cent.  R.  Co.,  98  Mass.  85,  upon  the  same  grounds;  the 
only  difference  being  that  in  the  latter  case  it  did  not  appear 
that  there  was  any  law  of  Massachusetts  giving  an  action  un- 
der similar  circumstances.  A  broader  view  of  the  statute 
was,  however,  taken  in  Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48,  and  Dennick  v.  Central  R.  Co.  of  New  Jersey, 
103  U.  S.  21,  I  Am.  &  Eng.  R.  Cas.  309,  where  it  was  held 
that  the  statutes,  though  not  having  any  extraterritorial  force, 
would  be  recognized  by  comity,  and  that  as  they  give  an  ac- 
tion to  the  personal  representative  generally,  without  limita- 
tion as  to  the  authority  under  which  he  is  appointed,  an  ad- 
ministrator of  the  home  jurisdiction  can  maintain  the  action, 
even  for  causes  arising  in  another  state,  upon  proof  of  the 
laws  of  such  state  authorizing  the  action.  With  these  latter 
decisions  accords  our  own  case  of  Knight  ik  West  Jersey  R. 
Co.,  already  cited.  But  none  of  the  cases  raise  or  discuss  the 
question  involved  here,  whether  the  widow  can  maintain  an 
action  in  her  own  name,  under  a  foreign  statute,  which  ex- 
pressly directs  the  action  to  be  brought  by  the  administrator, 
though  for  the  ultimate  benefit  of  the  widow  and  next  of 
kin.  We  are  thus  left  to  discuss  the  question  upon  general 
principles. 

At  the  outset  we  may  say  that  the  action  can  get  no  sup- 
port from  the  fact  that  a  closely  similar  statute  in  this  state 
gives  the  ri^ht  to  sue,  expressly  and  exclusively,  to 
the  widow,  if  there  be  one,  for  the  benefit  of  herself  EffectofPenn- 
and  her  children.  It  is  not  seriously  claimed  that  «y^^*"**"**^ 
our  statute  has  any  extraterritorial  force  which 
can  produce  rights  from  occurrences  in  New  Jersey.  On 
this  point  all  the  authorities  agree.  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  484;  Woodard  v,  Michigan  So.  &  N,  I.  R.  Co., 
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10  Ohio  St.  121  ;  Richardson  v.  New  York  Cent.  R.  Co.,98 
Mass.  85 ;  State  v.  Pittsburgh,  etc.,  R.  Co.,  45  Md.  41 ;  Rail- 
road Co.  V,  Lacy,  43  Ga.  461 ;  Anderson  v.  Milwaukee  &Sl 
P.  R.  Co.,  37  Wis.  321 ;  McCarthy  v.  Chicago,  R.  I.&  P.R. 
Co.,  18  Kan.  46. 

The  language  of  the  New  Jersey  statute  is  that  "  ever?  such 
action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person."  As  this  lanpiage 
is  entirely  clear,  unqualified,  and  peremptory,  it  would  seem 
to  settle  the  question  without  more.  But  it^  is  sought  to  es- 
cape this  conclusion  by  insisting — First,  that,  as  the  amount 
recovered  in  such  action  is  to  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin,  the  widow  may  be  allowed  to  sue 
for  it  in  her  own  name :  and,  secondly,  that  the  second  section 
concerns  only  the  remedy,  and  therefore  may  be  disregarded 
by  the  courts  of  Pennsylvania,  who  may  administer  the  rights 
01  the  lex  loci  under  the  procedure  of  the  lex  fori.  I  believe 
however,  that  a  brief  consideration  will  show  that  neither  of 
these  grounds  is  tenable.  As  to  the  first,  there  is  no  room 
for  latitude  of  construction.  The  meaning  of  the  language 
used  is  plain  and  unambiguous,  and  its  directions 
Stoutorj  mandatory.  It  is  an  established  rule  that  statutory 
be^uicti""^  remedies  are  to  be  strictly  pursued,  and  we  have 
coaunied.  uo  right,  when  the  legislature  have  commanded 
one  form,  to  say  that  another  will  serve  the  purpose 
equally  as  well.  The  law  making  power  has  settled  tne  rem- 
edy as  well  as  the  rig^ht,  and  courts  are  not  authorized  to 
vary  or  depart  from  either.  Moreover,  the  distinction  made 
in  this  statute  between  the  party  having  the  right  of  action 
and  the  ultimate  beneficiary  is  familiar  to  all  common-law 
states,  and  is  of  settled  importance,  especially  in  those  where 
as  in  New  Jersey,  the  administration  of  law  and  equity  is  not 
only  in  separate  forms,  but  by  separate  tribunals.  In  the  face 
of  this  settled  distinction,  clearly  recognized  and  commanded 
by  the  statute,  it  would  be  an  act  of  judicial  usurpation  to 
say  that  the  mandate  of  the  statute  may  be  disregarded.  1^ 
this  connection  the  language  of  our  Brother  Green  in  Books 
V,  Borough  of  Danville,  95  Pa.  St.  166,  is  very  strong  and  per- 
tinent. **  No  other  persons  have  been  clothed  with  the  rignt, 
and  hence  no  other  persons  can  sustain  such  actions.  The 
present  action  is  brought  by  an  administrator  to  recover  daro- 
^  ages  for  injuries  resulting  in  the  death  of  the  intestate,  ^r 
the  legislature  has  not  declared  that  such  a  person  mayn^^*"* 
tain  such  an  action,  and  hence  the  right  to  do  so  does  not 
exist." 

But,  secondly,  is  the  question  of  the  party  who  ma/  sue 
merely  a  question  of  the  remedy,  and  therefore  determinaD^^ 
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by  the  law  of  the  forum  ?  Undoubtedly  there  are  cases  where 
it  is  SO.     Whether  an  infant  shall  sue  by  guardian  ^ 

or  by  next  friend,  and  whether  an  assignee  shall  f^^^^"^^ 
sue  in  his  own  name  or  that  of  his  assignor,  and 
the  like,  are  clearly  questions  of  procedure  only.  But  where 
the  matter  is  not  of^f orm,  merely,  but  of  right,  the  remedy  must 
follow  the  law  of  the  ri^ht.  The  second  section  of  the  statute 
in  question  cannot  be  disregarded  or  separated  from  the  first. 
They  are  as  closely  interwoven  and  as  necessary  to  each  other 
as  if  they  were  parts  of  the  same  section.  This  is  plain  from 
the  most  cursory  examination.  The  first  section  confers  no 
right  of  any  kind  or  on  anybody.  It  merely  imposes  a  lia- 
bility. The  second  section  confers  the  right,  and  without  it 
the  first  would  be  utterly  nugatory  and  ineffective.  Apart, 
the  first  gives  no  right,  the  second  imposes  no  liability.  To- 
gether, they  give  the  liability,  the  right,  the  party  to  enforce 
the  right,  and  the  party  entitled  to  the  benefit ;  and  they  give 
all  these  together,  by  plain  words  which  constitute  one  grant, 
to  wit,  an  action,  to  be  enforced  as  given,  and  not  capable  of 
being  split  up  into  different  rights,  with  varying  remedies, 
according  to  the  tribunals  in  wnich  they  may  chance  to  be 
asserted. 

If  this  result  were  at  all  doubtful  on  principle,  there  is  an- 
other consideration  of  controlling  weight.     It  is  unquestion- 
able that  in  New  Jersey  the  personal  representa- 
tive  alone  can  sue,  and  it  is  equally  clear  that  he  "  '' 

can  maintain  his  action  there,  notwithstanding  this  action,  or 
any  other,  brought  by  another  party,  in  another  jurisdiction. 
It  would  be  a  strange  perversion,  not  only  of  comity,  but  of 
justice,  to  entertain  an  action  here,  which  would  either  oust 
the  right  of  the  legal  party  in  the  place  where  the  cause  of 
action  arose,  or  subject  the  defendant  to  as  many  separate 
recoveries  as  parties  could  be  found  who  might  be  entitled, 
under  the  laws  of  different  forums,  to  bring  actions  under 
similar  circumstances.  Nor  is  the  argument  helped  by  the 
suggestion  that  as  the  action  by  the  personal  representative 
is  only  a  means  to  an  end,  /.  e.y  the  benefit  of  the  parties  ulti- 
mately entitled  to  the  damages,  the  court  can  control  the  dis- 
position of  the  verdict,  so  as  to  administer  the  rights  of  all 
parties  according  to  the  law  of  New  Jersey.  Why  should 
our  courts  undertake  such  an  unnecessary  task,  in  the  face  of 
a  direct  prohibition  by  the  law  of  New  Jersey  ?  The  admin- 
istration of  the  law  of  another  jurisdiction  is  never  desirable, 
and,  at  best,  is  full  of  difficulties  and  uncertainties.  It  is  as- 
sumed ex  necessitate,  when  assumed  at  all,  and  it  would  surely 
be  pushing  comity  beyond  its  Jegitimate  bounds  to  assume  to 
do  lor  the  tribunals  of^New  Jerse)-  what  they  certainly  would 
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not  do  for  themselves — administer  the  right  of  one   party 
through  a  suit  brought  by  another. 

Before  closing  I  may  say  that  the  statute  of  New  Jersey, 
as  of  most  of  the  other  States,  is  an  almost  literal  transcript, 
as  far  as  it  goes,  of  9  &  10  Vict.  chap.  93,  commonly  known 
as  **  Lord  Campbell's  Act."  I  have  examined  the  English 
digests  without  finding  any  case  bearing  upon  this  question, 
but  it  may  be  noted,  as  some  indication  of  the  view  taken  of 
that  act,  that  a  possible  inconvenience,  such  as  is  alleged  in 
this  case,  has  been  provided  for  by  the  27  &  28  Vict.  chap. 
95,  §  I,  which  enacts  that  if  there  shall  be  no  executor  or 
administrator,  or,  there  being  such,  he  shall  fail  to  bring 
suit  for  the  space  of  six  months  after  the  death,  then  such  ac- 
tion may  be  brought  by  and  in  the  name  of  all  the  persons 
for  whose  benefit  the  action  by  the  executor  would  have 
been.  This  is  certainly  a  strong  indication  of  the  under- 
standing  that  nothing  but  a  statute  could  authorize  an  action 
in  the  name  of  any  one  but  the  personal  representative  to 
whom  the  right  was  given  in  the  first  instance.  The  learned 
judge  was  right  in  entering  a  nonsuit,  and  the  judgment  is 
affirmed. 

Actions  for  Wrongful  Death — Conflict  of  Laws — Statutes  have  no  Extra- 
territorial Effect.— The  right  of  action  for  the  death  of  a  person  caused  by 
the  wrongful  act  of  another,  is  purely  statutory,  and  statutes  conferring 
this  right  have  no  extraterritorial  efiect.  Accordingly,  where  the  death 
occurred  in  another  state,  the  rights  and  liabilities  of  the  parties  are  gov- 
erned by  the  laws  of  that  state,  and  not  by  the  laws  of  the  state  where  suit  is 
brought.  Armstrong  v.  Beadle,  5  Sawy.  (U.  S.),  484;  Shedd  v.  Moran.  10 
111.  App.  618  ;  Buckles  v.  Ellers,  72  Ind.  220;  Hyde  v,  Wabash,  St.  L.&  P. 
R.  Co.  (Iowa),  15  Am.  &  Eng.  R.  Cas.  503;  McCarthy  v.  Chicago,  R.  L  & 
P.  R.  Co.,  18  Kan.  46;  State  v.  Pittsburgh  &  C.  R.  Co.,  45  Md.  41 ;  Mc- 
Masters  v.  Illinois  Cent.  R.  Co.  (Miss.),  ante,  p.  486;  Chicago,  St.  L.  &  N. 
O.  R.  Co.  V.  Doyle  (Miss.),  8  Am.  &  Eng.  R.  Cas.  178 ;  Vawter  v.  Missouri 
Pac.  R.  Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.  176;  Whitford  v.  Panama  R. 
Co..  23  N.  Y.  465,  aflf'g  3  Bosw.  (N.  Y.).  67;  Vanderwerken  v.  New  York 
&  N.  H.  R.  Co..  6  Abb.  Pr.  (N.  Y.),  239;  Beach  v.  Bay  State  Steamboat 
Co..  30  Barb.  (N.  Y.),  433.  rev'g  27  Barb.  (N.  Y.),  248;  Crowley  v,  Panama 
R.  Co.,  30  Barb.  (N.  Y),  99:  Vandeventer  v.  New  York  &  N.  H.  R.  Co., 
27  Barb.  (N.  Y.),  244;  Stallknecht  z/.  Pennsylvania  R.Co.,  53  How.  Pr.  (K. 
Y.)r  305  ;  Hover  v.  Pennsylvania  R.  Co.,  25  Ohio  St  667  ;  Nashville  &  C- 
R.  Co.  V.  Eakin.  6  Coldw.  (Tenn.),  582;  Phillips  v.  Eyre,  L.  R..  4  Q.  B. 
225,  aff'd  L.  R.,  6  Q  B.  i.  And  it  has  been  held  in  England  that  where 
the  injur}^  for  which  suit  was  brought  was  sustained  in  a  colony,  an  act  of 
the  colonial  legislature,  rendering  legal  the  wrongful  act  done  subsequently 
passed  before  an  action  had  been  brought  in  England,  took  away  the  right 
of  action  not  only  in  the  courts  of  the  colony,  but  also  in  those  of  Eng- 
land. Phillips  V.  Eyre,  L.  R.,  4  Q-  B.  225,  aff'd  L.  R.,  6  Q.  B.  i.  There- 
fore, where  the  cause  of  action  does  not  survive  by  the  laws  of  the  state 
where  it  accrued,  no  recovery  can  be  had  in  another  state  upon  a  statute 
thereof.  Willis  v.  Missouri  Pac.  R.  Co.  (Tex.),  23  Am.  &  Eng.  R.  Cas.  379; 
Needham  v.  Grand  Trunk  R.  Co.,  38  Vt.  294.    And  the  fact  that  the  de- 
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fendant  is  a  corporation  created  by  the  state  where  the  action  was  brought, 
for  the  purpose  of  constructing  and  operating  a  railroad  in  the  foreign  state 
or  country  where  the  plaintiff's  intestate  was  killed,  does  not  have  the 
effect  of  creating  a  cause  of  action  under  the  statute  of  the  state  where  the 
suit  is  brought.    Whitford  v.  Panama  R.  Co.,  23  N.  Y.  465. 

Where  the  death  was  caused  on  the  high  seas  on  board  a  vessel  hailing 
from,  and  registered  in,  a  port  within  the  state  where  the  action  is  brought, 
and  owned  by  citizens  thereof,  the  person  whose  death  was  so  caused  be- 
ing also  a  citizen  of  the  state,  the  vessel  being  at  the  time  employed  by  the 
owners  in  their  own  business  and  their  negligence  being  alleged  to  have 
caused  the  death,  the  cause  of  action  is  deemed  to  have  arisen  within  ^the 
state,  and  therefore  to  be  governed  by  its  laws.  McDonald  v,  Mallory,  tj 
N.  Y.  546.  This  case  must  be  considered  to  overrule  Mahler  v.  Norwich  & 
N.  Y.  Transp.  Co..  35  N.  Y.  352,  in  which  it  was  held  that  an  action  cannot 
be  maintained  by  an  administrator  under  the  statutes,  when  the  death  of 
the  intestate  and  the  negligence  causing  it,  occurred  in  the  oj)en  seas  be- 
yond the  territorial  limits  of  the  state,  upon  a  vessel  owned  therein  and 
during  a  voyage  between  two  ports,  both  within  the  state. 

Same— Suits  in  Sister  State  under  Statute  of  State  where  Accident 
Occurred. — Actions  to  recover  damages  for  death  caused  by  the  wrongful 
act,  neglect,  or  default  of  another,  are  transitory  in  their  nature.  Dennick 
ij.  Central  R.  Co.  (U.  S.),  i  Am.  &  Eng.  R.  Cas.  309;  Shedd  v.  Moran,  10 
111.  App.  618;  Cincinnati,  H.  &  D.  R.  Co.  v.  McMullen  (Ind.),  38  Am.  & 
Eng.  K.  Cas.  165.  But  if  enforced  in  a  foreign  state  it  can  only  be  by 
comity,  by  a  remedy  according  to  the  procedure  of  the  state  where  suit  is 
brought.  Vawterz/.  Missouri  Pac.  R.  Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas. 
176  ;  Knight  v.  West  Jersey  R.  Co.  (Pa.),  26  Id,  485. 

But  whenever  the  right  of  action  has  become  fixed  and  a  legal  liability  in- 
curred, that  liability  may  be  enforced  and  a  right  of  action  pursued  in  any 
court  which  has  jurisdiction  of  the  parties.  Boyce  v.  Wabash  R,.  Co.  (Iowa), 
23  Am.  &  Eng.  R.  Cas.  172 ;  Dennick  7/.  Central  R.  Co.  (U.  S.),  i  Id,  309.  See 
also  Central  R.  Co.  v.  Swint  (Ga.),  26  Am.  &  Eng.  R.  Cas.  482 ;  Nashville 
A  C.  R.  Co.  V.  Sprayberry,  8  Baxt.  (Tenn.),  341.  But  in  Willis  v.  Missouri 
Pac.  R.  Co.  (Tex.),  23  Am.  &  Eng.  R.  Cas.  379,  Willie,  C.  J.,  said  that 
where  the  right  of  action  does  not  exist  except  by  reason  of  statute,  it  can 
be  enforced  only  in  the  state  where  the  statute  is  in  existence  and  where 
the  injury  has  occurred,  that  is  to  say,  the  cause  of  action  must  have  arisen 
and  the  remedy  must  be  pursued  in  the  same  state,  and  that  must  be  the 
state  where  the  law  was  enacted  and  has  effect.  In  the  subsequent  case  of 
St.  Louis,  I.  M.  &  S.  R.  Co.  v,  McCormick,  71  Tex.  660,  the  court  declared 
that  it  would  neither  formally  adopt  nor  recede  from  the  dictum  of  the  chief 
justice  in  Willis's  case.  In  Illinois  Cent.  R.  Co.  v,  Cragin,  71  111.  177,  it 
was  said  that  the  law  creating  a  right  of  action  against  a  railroad  company 
for  causing  the  death  of  a  person  by  wrongful  act  or  negligence,  is  purely 
local  to  the  state  in  which  the  right  is  created,  altholigh  it  may  be  other- 
wise in  causes  of  action  under  the  statute  in  cases  of  individuals.  Corpo- 
rations being  local  to  the  state  which  creates  them,  the  right  of  action  against 
them  must  be  local  to  the  same  state,  and  cannot  be  enforced  beyond  its 
territorial  jurisdiction.  It  would  appear,  however,  that  the  consideration 
of  the  poinc  was  not  necessary  to  the  decision  of  the  case,  and  it  is  certainly 
against  the  great  weight  of  authority. 

Same — Penal  Actions. — In  some  cases  dicta  are  to  be  found  to  the  effect 
that  statutes  conferring  a  right  of  action  for  death  caused  by  wrongful  act 
or  neglect  are  penal,  and  therefore  will  not  be  enforced  in  other  jurisdictions. 
Thus  in  Richardson  v.  New  York  Cent.  R.  Co.,  98  Mass.  85,  the  court  after 
referring  to  the  rule  of  law  that  a  penal  statute  cannot  be  eniforced  beyond 
the  terntory  in  and  for  which  it  was  enacted,  and  after  pointing  out  that 
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the  cause  of  action  conferred  by  the  New  York  statute  was  not  for  compen- 
sation for  the  injury  to  deceased's  estate,  but  that  the  compensation  be- 
longed to  his  widow  and  children,  said  :  "  If  we  understand  that  the  limi- 
tation of  the  defendants'  responsibility  to  cases  in  which  the  deceased  would 
have  had  a  right  of  action  if  he  had  survived,  is  not  intended  to  make  his 
right  of  action  survive  to  his  representatives,  but  is  only  meant  to  define 
and  describe  the  cases  in  which  the  right  of  property  and  of  action  is  rec- 
ognized in  the  widow  or  next  of  km,  we  have  still  the  question  to  meet, 
How  can  that  be  regarded  as  anything  else  than  a  statute  penalty,  vhich 
the  personal  representative  of  the  deceased  is  to  recover  by  an  action ;  which 
is  limited  in  amount,  although  that  amount  may  be  much  less  than  the  ex- 
tent of  the  injury  sustained  by  those  whose  loss  is  to  be  estimated  in  com- 
puting it ;  and  which  is  to  be  distributed  among  the  p>arttes  entitled  to 
receive  it,  not  in  proportion  to  the  injuries  which  they  have  respectivelf 
sustained,  but  in  proplortion  to  the  shares  to  which  they  would  be  severally 
entitled  in  the  distribution  of  an  intestate  estate  ?  We  do  not  readily  find 
a  satisfactory  answer  to  this  Question."  The  court,  however,  did  not  decide 
the  case  upon  this  ground.  This  dictum  was  quoted  with  approval  in  Mc- 
Carthy z/.  Chicago,  K.  I.&  P.  R.Co.,  i8Kan.46,49.  But  in  Shedd t'. Moran. 
lo  111.  App.  6 1 8,  the  court  held  that  such  statutes  are  not  to  be  deemed  penal 
in  their  nature,  nor  to  be  regarded  as  a  part  of  the  police  regulations  of  the 
state  which  enacts  them. 

In  Bettys  v.  Milwaukee  &  St.  P.  R.  Co.,  37  Wis.  323,  it  was  held  that  double 
damages  for  stock  killing  are  by  way  of  penalty,  and  the  liability  therefor, 
cannot  be  enforced  by  suit  in  a  state  other  than  that  in  which  the  cattle 
were  killed.  But  in  Boyce  v,  Wabash  R.  Co.  (Iowa),  23  Am.  &  Eng.  R- 
Cas.  172,  the  court  held  that  an  action  will  lie  in  Iowa  to  recover  double 
damages  allowed  by  the  statutes  of  Illinois  for  the  killing  of  a  mule  therein, 
it  appearing  that  the  statutes  accord  with  the  statutes  and  policy  of  thesutc 
of  Iowa,  and  that  it  made  no  difference  even  if  it  were  conceded  that  the 
statute  in  question  was  enacted  by  virtue  of  the  police  power  of  the  state 
of  Illinois. 

Same— Existence  of  Similar  Statute  in  State  Where  Suit  Brought  Essential. 
— In  the  greater  number  of  decisions,  the  right  to  recover  for  the  wrongful 
death  of  a  person  in  a  foreign  state  by  virtue  of  a  statute  thereof,  iscond'- 
tinned  upon  the  existence  of  a  similar  statute  in  the  state  in  which  suit  is 
brought.  See  Burns  v.  Grand  Rapids  &  I.  R.  Ca,  1 13  Ind.  169 ;  Cincinnau, 
H.  &  D.  R.  Co.  V.  McMullen  (Ind.),  38  Am.  &  Eng.  R.  Cas.  165;  Morris?'; 
Chicago.  R.  I.  &  P.  R.  Co.  (Iowa),  19  Id.  180;  Bruce's  Adm'r  v.  Cincinnati 
R.  Co..  83  Ky.  174;  Davis  v.  New  York  &  N.  E.  R.  Co.  (Mass.).  28  Am* 
Eng.  R.  Cas.  223 ;  Vawter  z^.  Missouri  Pac.  R.  Co.  (Mo.),  igld.  176:  Stoeck- 
man  v.  Terre  Haute  &  I.  R.  Co.,  15  Mo.  App.  503;  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  N.'Y.  48 ;  Stallknecht  v.  Pennsylvania  R.  Co.,  53  ^^J" 
Pr.  (N.  Y.).  305 ;  Knight  v.  West  Jersey  R.  Co.  (Pa.),  26  Am.  &  Eng.R- 
Cas.  485  ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McCormick,  71  Tex.  660.  Buim 
some  cases  it  has  been  held  that  it  is  sufficient  that  the  cause  of  action  is 
not  contrary  to  the  policy  of  the  state  where  the  suit  is  brought,  and  that 
the  existence  of  a  similar  statute  is  only  evidence  that  the  action  ^^^ 
maintained  without  violating  any  rule  of  policy.  Shedd  v.  Moran,  10  i'^- 
App.  618;  Chicago,  St.  L.  &  N.  6.  R.  Co.  v.  Doyle  (Miss.).  8  Am.&J°«^; 
R.  Cas.  171.  And  it  has  even  been  held  that  the  right  of  action  created  oy 
the  statute  of  one  state  may  be  enforced  in  another  independently  O'  ^1 
statutory  provision  in  the  latter  state,  provided  it  be  not  in  conflict  '^'r 
the  public  policy  of  the  state  in  which  it  is  sought  to  enforce  it.  ^hic^' 
St.  L.  &  N.  O.  R.  Co.  V.  Doyle  (Miss.),  8  Am.  &  Eng.  R.  Cas.  171.  ^"^1? 
Herrick  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  1 1  Am.  &  Eng.  R.  ^•- J 
it  was  held  that  it  is  not  necessary  that  the  law  of  the  state  where  the  ng 
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of  action  accrued  and  the  law  of  the  state  where  it  is  sought  to  be  enforced, 
should  concur  in  giving  a  right  of  action.  Accordingly,  the  court  declared 
that  a  statute  making  railroad  companies  liable  for  damages  sustained  by 
employes  in  consequence  of  the  negligence  of  co-employes,  when  such 
wrongs  are  connected  with  the  use  and  operation  of  any  railroad,  on  or 
about  which  they  shall  be  employed,  is  not  against  the  public  policy  of  the 
laws  of  Minnesota,  although  different  from  the  common  rule  which  is  re- 
tained in  that  state,  and  that  an  action  might  be  maintained. 

In  the  jurisdictions  where  it  is  deemed  essential  that  similar  statutes 
should  exist,  it  has  been  held  to  be  sufficient  if  the  statutes  are  of  similar  im- 
p>ort  and  character,  and  that  it  is  not  necessary  that  they  should  be  precisely 
the  same.  Morris  v.  Chicago,  R.  \,  &  P.  R.  Co.  (Iowa),  19  Am.  &  Eng.  R. 
Cas.  180;  Leonard  v,  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48.  But  the  ex- 
istence of  a  similar  statute  in  another  state  will  not  be  presumed  ;  it  must 
be  proved.  McCarthy  v,  Chicago,  R.  I.  &  P.  R.  Co.,  18  Kan.  46, 49 ;  Leon- 
ard V,  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48.  And  where  it  is  material  to 
determine  whether  the  statute  of  the  state  where  the  accident  occurred, 
and  the  statute  enforced  in  the  state  where  suit  is  brought  are  substantially 
the  same,  the  question  is  for  the  court.  Patton  v,  Pittsburgh,  C.  &  St.  L. 
R.  Co.  (Pa.),  1 1  Am.  &  Eng.  R.  Cas.  658. 

A  statute  of  one  state  by  which  a  right  of  action  for  personal  injuries  sur- 
vives, will  not  be  enforced  by  the  courts  of  a  state  in  which  the  common 
law  by  which  such  cause  of  action  dies  with  the  person,  is  unchanged. 
Texas  &  P.  R.  Co.  v,  Richards,  68  Tex.  375.  See  also  Anderson  v.  Mil- 
waukee &  St.  P.  R.  Co.,  37  Wis.  321 ;  Bettys  v.  Milwaukee  &  St.  P.  R.  Co., 
37  Wis.  323. 

Where  the  statute  of  the  state  in  which  the  injuries  causing  the  death 
were  sustained,  confers  the  right  of  action  upon  the  husband,  wife  or  chil- 
dren of  the  deceased,  and  the  statute  of  the  state  where  the  action  is  brought 
confers  the  right  of  action  upon  the  personal  representative,  such  a  dissim- 
ilarity exists  as  prevents  an  administrator  appointed  in  the  latter  state  from 
maintaining  the  action.  McCarthy  v,  Chicago,  R.  L  &  P.  R.  Co.,  18  Kan. 
46.  But  in  this  case,  the  court  declared  that  it  did  not  pass  upon  the  ques- 
tion whether  an  administrator  appointed  under  the  laws  of  another  state, 
having  similar  provisions  of  law  to  those  imposed  in  Kansas,  might  or  might 
not  maintain  an  action  in  Kansas  for  the  purpose  of  recovering  a  fund  to 
be  distributed  under  the  laws  of  the  state  whence  he  derives  his  appoint- 
ment. If,  however,  the  right  of  action  is  conferred  upon  the  same  person 
in  both  states,  viz. :  the  personal  representative,  but  the  statute  of  the  state 
where  the  accident  occurred  limits  the  amount  recoverable,  while  no  such 
limitation  is  placed  by  the  statute  of  the  state  where  suit  is  brought,  and 
the  statute  01  the  former  state  also  provides  that  the  recovery  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin,  while  in  the  latter  state 
the  recovery  shall  be  disposed  as  other  personal  estate,  except  that  it  shall 
not  be  liable  for  the  payment  of  debts,  if  the  deceased  leaves  a  husband, 
wife,  child  or  parent,  the  dissimilarity  is  not  so  great  as  to  preclude  an  action 
being  maintained  in  the  latter  state,  the  distribution  being  to  the  same  per- 
sons in  both  states.  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  19  Am. 
&  Eng.  R.  Cas.  180.  But  a  contrary  view  has  been  adopted  in  Texas  and 
it  has  been  held  that  when  by  the  statute  of  the  state  where  the  death  oc- 
curred, damages  recovered  are  distributed  as  personal  assets  of  the  deceased, 
and  in  the  state  where  the  suit  is  brought  they  are  divided  among  the  per- 
sons named  in  the  statute  in  such  proportion  as  the  jury  shall  determine, 
the  statutes  are  so  dissimilar  that  the  action  will  not  be  entertained  under 
the  riile  of  interstate  comity.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mc(3ormick, 
71  Tex.  660. 

The  statute  of  Missouri  expressly  prohibits  the  prosecution  by  an  admin- 
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istrator  of  a  civil  action  to  the  p)erson  of  the  intestate.  Therefore  an  ad- 
ministrator appointed  in  Missouri  will  not  be  permitted  to  sue  in  Missouri 
under  a  Kansas  statute  for  the  death  of  the  intestate  in  Kansas,  although 
the  Kansas  statute  provides  that  the  right  of  action  shall  accrue  to  the  per- 
sonal representative.  Vawter  v.  Missouri  Pac.  R.  Co.  (Mo.).  19  Am.& 
Eng.  R.  Cas.  176.  Conversely,  an  administrator  appointed  in  Missouri  can- 
not maintain  an  action  in  Kansas  under  the  Kansas  statute,  authorizing 
personal  representatives  to  bring  an  action  for  damages  for  wrongfully 
causing  the  death  of  the  mtestate,  when  the  law  of  Missouri  prohibits  hun 
from  instituting  such  an  action  in  his  own  state.  Limekiller  v.  Hannibal 
&  St.  J.  R.  Co.  (Kan.),  19  Am.  &  Eng.  R.  Cas.  184. 

Under  the  Massachusetts  statute,  an  action  cannot  be  maintained  m 
Massachusetts  by  an  administrator  against  a  railroad  operating  a  continu- 
ous line  in  Massachusetts  and  Connecticut,  for  injuries  received  by  the  in- 
testate through  the  negligence  of  the  defendant  while  the  intestate  ^^ 
travelling  over  its  road  m  Connecticut,  where  the  statutes  of  the  laitet 
state  do  not  provide  for  the  survival  of  such  action,  and  especially  ^^^^ 
the  statutes  of  that  state  provide  for  the  indictment  of  the  railroad  company 
in  such  cases,  and  for  a  fine  which  is  for  the  benefit  of  certain  relatives  01 
the  deceased.     Davis  v.  New  York  &  N.  E.  R.  Co.  (Mass.).  28  Am.  &  E^- 
R.  Cas.  223. 

Same — Proof  of  Foreign  Statute — Presumption  of  Law. — In  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  rule  of  the  comrnon  law 
that  a  cause  of  action  for  personal  injuries  dies  with  the  person  injured, 
prevails  in  another  state.     State  v.  Pittsburgh  &  C.  R.  Co.,  45  Md.  4'-    '^ 
will  not  be  presumed  that  a  statute  exists  in  another  state  or  country  con- 
ferring the  right  to  bring  an  action  for  wrongful  death.     Whitford  ^'.  Pana- 
ma R.  Co.,  23  N.  Y.  465  ;  Knight,  v.  West  Jersey  R.  Co.  (Pa.),  26  Am  & 
Enf:j.  R.  Cas.  485,     And  it  is  not  necessary  for  the  defendant  to  allege  m 
its  answer  that  the  death  occurred  in  another  state,  and  that  there  was  no 
statute  there  authorizing  a  maintenance  of  the  action.     Debevoise  v-  ^^w 
York.  L.  E.  &  W.  R.  Co.  (N.  Y.),  25  Am.  &  Eng.  R.  Cas.  335.    The  plamt. 
iff  must  both  allege  and  prove  the  existence  of  the  statute  of  the  fore/gji 
Slate  conferring  the  cause  of  action.     Debevoise  v.  New  York,  L.  E.  ^  H'', 
R.  Co.  (N.  Y.),  25  Am.  &  Eng.  R.  Cas.  335 ;  Vanderwerken  v.  New  ^oxkSi 
N.  H.  R.  Co..  6  Abb,  Pr.  (N.  Y.),  239;  Vandeventer  v.  New  York  &  N.H. 
R.  Co..  27  Barb.  (N.  Y.).  244;  Selma,  R.  &  D.  R.  Co.  v.  Lacy,  490a.  106. 

Statutes  conferring  a  right  of  action  for  the  death  of  a  person  do  not 
transfer  the  right  of  action  from  the  deceased  to  his  representative,  but 
give  a  totally  new  right  of  action,  and  the  fact  that  the  deceased  might 
have  maintained  an  action  in  one  state  upon  the  presumption  that  the 
common  law  of  the  state  where  he  was  injured,  was  similar  to  the  la^.o* 
the  state  where  suit  is  brought,  does  not  authorize  his  administrator  to  main- 
tain a  suit.     Whitford  v,  Panama  R.  Co.,  23  N.  Y.  465,  469.    DeN^^'J-' 
said  :     "  It  may  well  be  that  if  King  had  survived  his  injuries,  he  could 
have  sustained  an  action  against  the  defendants  in  the  courts  of  this  state, 
grounded  on  the  presumption  that  the  laws  of  New  Grenada  coincide  wi"i 
the  rules  of  the  common  law  in  respect  to  injuries  to  the  person  arising 
from  the  negligence  of  another.     But  the  suggestion  that  the  present  action 
is  brought  to  enforce  the  right  which  the  common  law  gave  to  the  decease  , 
and  that  the  provisions  of  our  statute  should  be  considered  as  afl^^^")? 
only  the  remedy  which  may  always  be  regulated  by  the  lex  fori,  is  ^^\  'JJ 
my  opinion,  sound  ;  for  it  is  not  a  simple  devolution  of  a  cause  of  ^^'^ 
which  the  deceased  would  have  had  which  the  statute  affects,  but  it  '^ 
entirely  new  cause  of  action  which  is  here  sought  to  be  enforced.  ^ 
system  of  the  statute  as  well  as  of  the  common  law  is,  that  the  right  01    " 
tion  for  damages  on  account  of  his  bodily  injuries,  which  belonged  to 
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deceased  while  he  lived,  was  extinguished  by  his  death.  The  statute  does 
not  profess  to  revive  his  cause  of  action  in  favor  of  the  executor  or  ad- 
ministrator. The  compensation  for  the  bodily  injuries  remains  extinct, 
but  a  new  grievance  of  a  distinct  nature,  viz ;  the  deprivation  suffered  by 
the  wife  and  children,  or  other  relatives,  of  their  natural  support  and  pro- 
tection, arises  upon  his  death  and  is  made  by  the  statute  the  subject  of  a 
new  cause  of  action,  in  favor  of  these  surviving  relatives,  but  to  be  pros- 
ecuted in  point  of  form  by  the  executor  or  administrator." 

Same — Who  may  Maintain  Action. — The  right  of  the  plaintiff  to  recover 
in  the  action,  is  to  be  determined  by  the  statute  of  the  state  where  the  ac- 
cident occurred.  Thus,  when  by  the  place  of  the  accident,  the  personal 
representative  of  the  deceased  is  entitled  to  maintain  the  action,  no  other 
person,  not  even  the  widow  in  hef  name  as  widow,  can  bring  it  in  another 
state.  Selma,  R.  &  D.  R.  Co.  v.  Lacy,  49  Ga.  106.  And  when  the  right  of 
action  is  in  the  personal  representative  for  the  use  of  the  wife  and  children, 
the  wife  cannot  sue  alone,  even  assuming  that  a  suit  might  be  brought  by 
the  beneficiaries  and  not  by  the  administrator  as  trustee.  Western  &  A. 
R.  Co.  V,  Strong,  52  Ga.  461.  The  pleadings  must  set  out  that  the  plaintiff 
has  a  cause  of  action  in  the  place  where  the  deceased  was  killed.  Hamilton 
V.  Hannibal  &  St.  J.  R.  Co.,  39  Kan.  56. 

In  Illinois,  a  foreign  administrator  may  bring  suit  for  the  death  of  his 
decedent  in  an  action  within  the  state ;  Wabash,  St.  L.  &  P.  R.  Co.  v.  Shack- 
let  (111.),  12  Am.  &  Eng.  R.  Cas.  166;  and  in  Kansas,  a  foreign  administrator 
may  maintain  an  action  for  damages  for  the  death  of  his  intestate,  the 
provision  of  the  Kansas  statute  not  being  in  terms  limited  to  the  adminis- 
trators appointed  in  that  state.    Kansas  Pac.  R.  Co.  v.  Cutter,  16  Kan.  568. 

Where  an  action  is  brought  for  wrongful  death  cau.sed  by  an  accident  in 
another  state,  it  will  be  presumed  on  the  petition  in  the  absence  of  definite 
allegations,  that  the  plaintiff  was  appointed  administrator  in  the  state 
where  the  action  is  brought.  McCarthy  v,  Chicago,  R.  I.  &  P.  R.  Co.,  18 
Kan.  46,  50. 

An  indictment  against  a  common  carrier  of  passengers,  for  the  loss  by  his 
negligence  of  the  life  of  a  passenger  under  the  Massachusetts  statute  which 
gives  the  fine  to  the  use  of  the  passenger's  executor  or  administrator  for 
the  benefit  of  his  widow  and  heirs,  must  allege  that  administration  has 
been  taken  out  in  the  commonwealth.    Com.  2/.  Sandford,  12  Gray  (Mass.), 

174. 

There  is  a  conflict  in  the  decisions  concerning  the  right  of  an  adminis- 
trator appointed  in  the  state  where  the  action  is  brought  to  maintain  an 
action  under  a  foreign  statute.  In  Massachusetts,  Ohio  and  Kansas,  it  has 
been  held  that  he  has  no  authority  to  maintain  such  an  action  ;  Richardson 
V.  New  York  Cent.  R.  Co..  98  Mass.  85;  Woodard  v.  Michigan,  S.  &  N.  I. 
R.  Co.,  10  Ohio  St.  121 ;  McCarthy  v.  Chicago,  R.  I.  &  P.  R.  Co.,  18  Kan. 
46;  and  a  similar  decision  was  rendered  by  Shipman,  J.,  of  the  United 
States  Circuit  Court  for  the  Southern  District  of  New  York.  Mackay  v. 
Central  R.  of  New  Jersey,  14  Blatchf.  (C.  C.)  65,  4  Fed.  Rep.  617. 

In  Richardson  v.  New  York  Cent.  R.  Co.,  98  Mass.  85,  the  court  declared 
that  the  only  construction,  which  the  New  York  statute  conferring  a  right 
of  action  upon  the  administrator  was  capable  of  was  that  it  conferred  cer- 
tain new  and  peculiar  powers  upon  the  personal  representative  in  New 
York,  and  held  therefore,  that  the  right  of  action  which  the  New  York 
statute  gave  to  the  personal  representative  of  the  deceased  in  that  state 
was  not  a  right  of  property  passing  as  assets  of  the  deceased,  but  was  a 
specific  power  to  sue  created  by  the  New  York  local  law,  which  did  not 
pass  to  an  administratrix  appointed  in  Massachusetts.  The  decision  in 
McCarthys.  Chicago,  R.  I.  &  P.  R.  Co.,  18  Kan.  46,  51,  was  based  upon 
the  reasoning  that  it  would  not  be  presumed  that  the  laws  of  the  state 
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where  the  accident  occurred  gave  an  administrator  appointed  in  the  state 
where  the  action  was  brought,  power  to  collect  moneys  under  them,  to  ad- 
minister trusts  imposed  by  them,  and  to  distribute  funds  among  the  prop- 
er parties  to  whom  the  same  belonged  by  the  statutes  conferring  the  cause 
of  action.  The  decision  in  Mackay  v,  Qenl.  R.  of  New  Jersey,  14  Blaichf. 
(C.  C.)  65.  4  Fed.  Rep.  617,  was  placed  upon  the  ground  that  an  adminis- 
trator appointed  by  tne  statutes  of  a  state,  has  only  such  rights  and  powers 
as  the  statutes  of  the  state  in  which  he  was  appointed  conferred  upon  him. 
and  these  rights  and  powers  cannot  be  extended  by  the  statutes  of  another 
state.  In  Woodard  v.  Michigan,  S.  &  N.  I.  R.  Co.,  10  Ohio  St.  121,  the 
court  held  that  because  a  statute  of  Illinois  conferred  a  right  of  action  and 
imposed  a  trust  on  the  administrator  under  the  laws  of  that  state,  an  ad- 
ministrator appointed  and  acting  under  the  laws  of  Ohio  was  not  thereby 
authorized  to  bring  that  action  and  perform  that  trust,  but  it  expressly  de- 
clared that  it  did  not  undertake  to  decide  whether  an  administrator  ap- 
pointed under  the  laws  of  Illinois  might  or  might  not  maintain  such  an 
action  for  the  purpose  of  recovering  the  fund  to  be  distributed  under  the 
laws  of  Illinois. 

In  other  decisions,  the  right  of  an  administrator  appointed  in  the  state 
where  the  action  is  brought  to  maintain  it,  has  been  sustained.  Dennick 
V.  Central  R.  Co.  (U.  S.).  i  Am.  &  Eng.  R.  Cas.  309;  Morris  «/.  Chicago,  R. 
I.  &  P.  R.  Co.  (Iowa),  19  Id.  180;  Bruce 's  Adm'r  v.  Cincinnati  R. Co. ^3 
Ky.  174,  (overruling  Taylor's  Adm'r  v,  Pennsylvania  Co.  (Ky.),  7^"^-^ 
Eng.  R.  Cas.  23;)  Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb.  848;'  Leonard?. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48.  These  decisions  are  placed  upon 
the  ground  that  where  a  statute  provides  that  **  every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representative  of  such  deceased 
person, "  the  right  conferred  is  enforceable  by  the  administrator,  no  matter 
where  he  was  appointed,  and  not  only  by  a  personal  representative  ap- 
p<)inted  in  the  state  enacting  the  statute  and  amenable  to  its  jurisdiction. 
The  distribution  of  the  money  recovered  by  the  administrator  will,  under 
such  circumstances,  be  enforced  by  the  courts  of  the  state  where  the  action 
is  brought  according  to  the  law  or  the  state  where  the  accident  occurred. 
Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb.  848. 

When  thfe  statute  of  the  state  where  the  accident  occurred  vests  the  right 
of  action  solely  in  the  surviving  consort,  children,  etc.,  an  administrator  01 
that  state  has  no  standing  in  the  courts  of  another  state  to  maintain  an  ac- 
tion under  the  statute  of  the  state  where  the  suit  is  brought  conferring^ 
right  of  action  on  the  personal  representative.  Hulbert  v.  Topeka,  34  ^^' 
Rep.  510.  . 

Upon  a  homicide  by  a  railroad  company  of  Georgia  upon  aline  owned 
and  controlled  by  it  in  Alabama,  the  ad mistrator  of  the  deceased  in  Alaba^ 
ma  for  the  use  of  the  widow  and  children,  could  bring  suit  in  Georgia  b) 
complying  with  the  statutory  requirements  thereof,  and  thus  haying  hjS 
appointment  quoad  hoc  ratitied  in  Georgia,  but  not  otherwise :  and  if  anao" 
ministrator  of  the  deceased  be  appointed  in  Georgia,  he  may  bring  the  sui 
for  like  uses.  Central  R.  Co.  v.  Swint  (Ga.),  26  Am.  &  Eng.  R.  Cas.  4^- 
See  also  South  Carolina  R.  Co.  v.  Nix,  68  Ga.  572. 

A  foreign  administrator  can  maintain  an  action  within  a  state  under  a  sta* 
ute  thereof,  against  a  defendant  for  having  wrongfully  caused  the  death  0 
person.    Jeffersonville,  M.  &  I.  R.  Co.  v.  Hendricks,  41  Ind.  49.    The  cou  • 
in  this  case,  construed  the  statute  of  Indiana  to  confer  the  right  0^^^^' 
upon  the  administrator  of  the  deceased,  whether  such  administrator^as  ar 
pointed  in  Indiana  or  in  any  other  state,  and  declared  that  there  wjas 
presumption  that  because,  by  common  law.  the  distribution  of  the  dece 
ent's  estate  was  governed  by  the  law  of  the  residence  of  the  deceden| 
the  time  of  his  death,  the  legislature  must  have  intended  that  thedis 
bution  should  be  enforced  within  the  state. 
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Same — Appointment  of  Administrator — Jurisdiction  of  Courts — In  Iowa,  it 
has  been  held  that  an  administrator  may  be  appointed  for  the  sole  purpose 
of  bringing  an  action  to  recover  damages  for  the  death  of  his  decedent, 
caused  by  the  negligence  of  a  railroad  company  in  another  state.  Morris 
"v.  Chicago,  R.  I.  &  f*.  R.  Co.  (Iowa.),  19  Am.  &  Eng.  R.  Gas.  180.  And  a 
similar  rule  has  been  adopted  in  Nebraska.  Missouri  Pac.  R.  Co.  v.  Lewis, 
24  Neb.  848.  But  in  Illinois  Cent.  R.  Co.v.  Cragin,  71  111.  177,  it  was  held 
that  the  right  of  action  created  by  the  Illinois  statute  in  favor  of  the  ad- 
ministrator of  a  person  whose  death  was  caused  by  the  wrongful  act  or  neg- 
lect of  a  railroad  company  in  Illinois,  could  not  be  regarded  as  property  m 
the  state  of  Iowa  when  the  courts  of  such  state  had  no  jurisdiction  of  the 
defendant,  and  when,  according  to  the  reasoning  of  the  Illinois  court,  no 
right  of  action  therefor  existed  in  Iowa,  and  that  the  Iowa  courts  therefore 
had  not  jurisdiction  to  grant  letters  of  administration  upon  the  estate  of 
the  deceased. 

When  the  statute  re&;ulating  the  appointment  of  administrators  requires 
that  the  deceased  should  have  left  an  "  estate  "  within  the  county,  the  "  es- 
tate "  in  such  case  embraces  only  assets  of  the  intestate,  /.  ^.,  property 
rights  or  choses  in  action  belonging  to  him  at  the  time  of  his  death  which 
are  subject  to  be  applied  by  the  administrator  to  the  payment  of  debts. 
It  does  not  include  a  claim  for  damages  for  causing  the  death  of  the  intes- 
tate, which  cannot  be  applied  for  that  purpose.  Perry  v.  St.  Joseph  &  W. 
R.  Co.  (Kan.),  1 1  Am.  &  Eng.  R.  Cas.  663.  Similarly  the  term  "assets  "  as 
used  in  a  statute  regulating  the  appointment  of  administrators,  means  as- 
sets of  the  intestate,  and  does  not  mclude  a  claim  for  damages  for  his  death 
which  is  enforceable  by  the  administrator  for  the  benefit  of  the  widow  and 
children,  or  the  next  of  kin  of  the  deceased.  Jeffersonville  R.  Co.  2/. 
Swayne's  Adm'r,  26  Ind.  477. 

When  an  administrator  has  been  appointed  in  the  court  where  the  de- 
ceased was  domiciled,  he  is  entitled  as  a  matter  of  right  to  ancillary  ad- 
ministration in  the  state  where  the  deceased  was  killea  for  the  purpose  of 
prosecuting  a  suit  for  his  intestate's  death,  and  it  is  sufficient  if  the  probate 
court  in  granting  such  administration  is  satisfied  that  there  is  an  apparent 
claim  and  an  honest  bona  fide  intention  to  pursue  it.  Hartford  &  N.  H. 
R.  Co.  V,  Andrews,  36  Conn.  213. 

A  railroad  company,  against  whom  an  action  is  being  prosecuted  by  an 
administrator  to  recover  damages  for  an  injury  causing  the  death  of  the 
intestate,  has  such  an  interest  as  to  make  it  a  competent  party  to  the  peti- 
tion to  the  court  for  a  revocation  of  the  tetters  of  administration.  Jeffer- 
sonville R.  Co.  V.  Sw^ayne's  Adm'r,  26  Ind.  477. 

Action  for  Wrongful  Death — Jurisdiction. — The  provision  of  the  Kentucky 
Civil  Code,  §  73,  that  "an  action  against  a  common  carrier  whether  of  a 
corporation  or  not,  upon  a  contract  to  carry  property  must  be  brought  in 
the  county  in  which  the  defendant,  or  either  of  several  defendants  reside, 
or  in  which  the  contract  is  made,  or  in  which  the  carrier  agrees  to  deliver 
the  property;"  and  that  "an  action  against  such  carrier  for  an  injury  to  a 
passenger  or  to  other  persons,  or  his  property,  must  be  brought  in  the 
county  in  which  the  defendant  or  either  of  several  defendants  reside,  or  in 
which  the  plaintiff  or  his  property  is  injured,  or  in  which  he  resides,  if  he 
reside  in  a  county  in  which  the  carrier  passes,"  does  not  confer  jurisdiction 
upon  the  circuit  court  of  a  county  in  which  neither  the  plaintiff  nor  the  de- 
fendant, or  its  chief  officer  resides,  and  in  which  the  killing  for  which  the 
action  is  brought  did  not  occur.  Sherrell  v,  Chesapeake,  O.  &  S.  W.  R. 
Co.,  Ky.  Ct.  App.,  Nov.  14,  1889. 
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Stone 

V. 

Pennsylvania  R.  Co. 

(Pennsylvania  Supreme  Courts  February  3,  1890.) 

Personal  Injuries — Person  Engaged  on  or  about  Railroad — Construction  of 
Statute. — Plaintiff's  employers  were  owners  of  a  private  side  track  running 
into  their  yard  from  the  tracks  of  the  defendant.  It  was  part  of  plaintiff's 
duty  to  separate  the  cars  of  the  railroad  company  so  that  a  path  across  the 
traclf  might  be  used  by  other  employes.  While  engaged  in  uncoupling  the 
cars  upon  the  track  for  the  purpose  of  separating  them,  plaintiff  was  in- 
jured through  an  engine  belonging  to  the  defendant  being  backed  against 
the  cars.  Held,  that  plaintiff  could  not  recover,  being  within  the  provis- 
ions of  the  Pennsylvania  Act  of  April  4. 1868,  §  i,  which  provides  that  when- 
ever any  person  shall  be  injured  "  while  lawfully  engaged  or  employed  "  on 
or  about  the  road,  cars  or  premises  of  a  railroad  company  of  which  he  is 
not  an  employe,  the  right  of  action  in  all  such  cases  against  the  company 
shall  be  such  as  would  exist  if  such  person  were  an  employe. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  William  Stone  against  the  Pennsylvania  R.  Co.  for 
damages  for  personal  injuries.  Plaintiff's  employer,  the  At- 
lantic  Refining  Co.,  owned  a  side  track  which  ran  into  its 
yard  from  the  track  of  the  defendant.  Plaintiff  was  charged 
with  the  duty  of  keeping  the  men  in  the  yard  employed  and 
seeing  that  staves  were  carried  into  his  employer's  barrel  fac- 
tory for  the  coopers  therein.  The  side  track  ran  between  the 
stave  pile  and  the  barrel  factory,  and  there  was  a  path  across 
it  for  wheeling  the  staves  from  the  pile  to  the  factory.  This 
path  was  properly  boarded  over  wnere  it  crossed  tne  track. 
The  staves  were  brought  into  the  yard  in  defendant's  cars 
which  were  backed  on  the  side  track  by  its  employes.  Some- 
times defendant's  employes  separated  the  cars  so  as  to  leave 
the  path  free  for  passage.  If  they  did  not  do  so,  it  was  plaint- 
iff's duty  to  have  it  done  and  pinch  bars  were  kept  by  the  re- 
fining company  for  the  purpose.  On  the  day  of  the  accident 
five  cars  had  been  backed  in  upon  the  side  track  and  ob- 
structed the  path.  The  conductor  refused  to  separate  the 
cars,  and  plaintiff  called  upon  his  men  to  get  the  pinch  bars 
and  do  so,  that  he  might  open  the  path.  Plaintiff  went  be- 
tween the  cars  to  uncouple  them.  The  engine  had  previously 
been  uncoupled,  and  had  been  drawn  away  from  the  rest  of 
the  cars  about  a  car's  length.  While  plaintiff  was  between 
the  cars  the  engineer,  upon  a  signal  from  the  conductor, 
backed  the  engine  down,  forcing  the  cars  together,  and  crushed 
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plaintiff's  arm.  The  trial  court  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  the  plaintiff  being  within  the 
operation  of  the  Pennsylvania  statute  of  April  4,  1868,  §  i  (P. 
L.  58),  which  provides  that  when  any  person  shall  be  injured 
**  while  lawfully  engaged  or  employed  on  or  about  the  roads, 
works,  depots  and  premises  of  a  railroad  company,  or  in  or 
about  any  train  or  car  therein  or  thereon,  of  which  company 
such  person  is  not  an  employe,  the  right  of  action  and  recovery 
in  all  cases  against  the  company  shall  be  such  only  as  would 
exist  if  such  person  were  an  employe." 

Alex.  Simpson  Jr,,  and  Maxwell  Stevenson  for  appellant. 
John  Hampton  Barnes  and  Geo,  Tucker  Bispham  for  appellee^ 

Per  Curiam. — The  jury  in  this  case  rendered  a  verdict  for 
the  defendants  under  a  binding  instruction  from  the  court  be- 
lovv.     We   are   of  opinion   such   instruction   was 
proper.     There  were  no  disputed  facts.     The  ques-  waintm 
tion  was  whether  the  plaintiff  came  within  the  act  ^^^^^^^ 
of  1868.     This  was  a  question  of  law  for  the  court,  of  1868. 
It  appears  from  the  plaintiff's  own  testimony  that 
he  was  injured  in  doing  an  act  about  the  cars  of  the  defend- 
ant company  which  was  clearly  within  the  line  of  his  duty. 
The  case  comes  directly  within  the  authority  of  Mulherrin  v, 
Delaware,  L  &  W.  R.  Co.,  81  Pa.  St.  366  ;  Cummings  v,  Pitts- 
burg C.  &  St.  L.  R.  Co.,  92  Pa.  St.  82,  4  Am.  &  Eng.  R.  Cas. 
524;  Baltimore  &  O.  R.  Co.  v,  Colvin,  118  Pa.  St.  230,  32  Am. 
&  Eng.  R.  Cas.  160.     It  was  urged,  however,  that  the  case  is 
upon  all  fours  with  Richter  v.  Pennsylvania  Co.,  104  Pa.  St. 
511.     We  do  not  so  regard  it.     On  the  contrary,  the  distinc- 
tion between  that  case  and  those  above   cited   is   marked. 
Richter  v,  Pennsylvania  Co.   was  decided  upon  the  ground 
that  the  plaintiff,  at  the  time  he  was  killed,  was  not  engaged 
or  employed  in  any  business  connected  with  the  railroad, but 
was  merely  attempting  to  exercise  his  right  to  cross  the  same. 
Judgment  affirmed. 

Construction  of  Pennsylvania  Statute — Person  Engaged  About  Cars  or 
Railroad  of  Company  of  Which  He  is  Not  an  EmpJoyei — See  note,  31  Am.  & 
Eng.  R.  Cas.  319;  Pennsylvania  R.  Co.  v.  Price  (Pa.),  i  Id,  234,  note  239, 
s.  c,  (U.  S.)  18  Id,  273. 
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McAdoo 

V. 

Richmond  &  Danville  R.  Co. 

{North  Carolina  Supreme  Courts  Afarch  17,  1890.) 

Ploading;~**Qrou"  Nee^igence— Essentials  of  Plea.— Where  a  complaint 
alleges  that  plaintiff  was  injured  through  the  gross  negligence  of  defend- 
ant's engineer  and  fireman,  but  does  not  allege  that  the  engineer  or  fire- 
man inflicted  the  injury  willfully,  wantonly,  or  through  msJice,  the  word 
•'  gross  "  must  be  treated  as  a  mere  expletive  and  the  use  of  it  as  character- 
izing the  negligence  alleged  makes  no  material  difference  in  the  meaning 
of  the  complaint. 

Same — Finding  of  Jury — Effect. — When  the  complaint  is  so  framed  and  the 
jury  found  sp)ecially  that  the  plaintiff  was  injured  •*  as  alleged,  "  the  finding 
must  be  treated  as  an  affirmative  response  to  an  issue  involving  the  ques- 
tion whether  the  defendant  failed  to  exercise  ordinary  care  in  the  man- 
agement of  the  engine,  and  thereby  injured  the  plaintiff. 

Contributory  Negligence — Licensees  Walking  on  Track— Duty  to  Keep 
Look-out. — Although  a  person  walking  upon  a  railroad  track  is  not  a  tres- 
passer, but  is  using  the  track  by  virtue  of  a  license  by  the  company,  he  is 
bound  to  exercise  ordinary  care  to  avoid  injury,  and  he  has  no  right  of  ac- 
tion for  injuries  caused  through  his  failure  to  keep  a  look-out  for  approach- 
ing trains,  especially  when  the  train  which  caused  the  injury  was  only  mov- 
ing at  the  rate  of  five  miles  an  hour. 

This  was  a  civil  action,  tried  at  the  February  term,  1889,  of 
the  Superior  Court  of  Guilford  County,  before  BynuW,  J. 

The  second  paragraph  of  the  complaint  was  as  follows: 
"  That  on  the  said  17th  day  of  February,  1886,  the  plaintiff, 
coming  from  his  usual  place  of  business,  was  walking  upon 
the  track  of  the  defendant's  North  Carolina  Division,  as  he 
has  been  in  the  habit  of  doing  for  several  years  without  ob- 
jection from  the  defandent,  within  the  corporate  limits  of  the 
city  of  Greensborough,  where,  owing  to  the  gross  negligence 
of  the  defendant's  servants,  he  was  struck  from  behind  by  a 
locomotive  engine  belonging  to  the  defendant  and  operated 
by  its  agent,  and  was  violently  thrown  from  the  tracK;  that 
he  was  thereby  much  injured,  and  suflfered  great  physj^^' 
and  mental  pain,  by  having  his  leg  badly  strained  and  bruised 
whereby  he  was  temporarily  disabled  from  carrying  on  his 
former  business  as  a  watchman  and  laborer,  and  still  suffers 
great  pain  and  inconvenience.  "  This  was  denied  by  defend- 
ant. The  issues  submitted,  with  the  responses  of  the  jury, 
were  as  follows :  "  Was  the  plaintiff  injured  by  the  neglig^"?^ 
of  the  defendant,  as  alleged  ?  Answer,  Yes.  Did  the  plaintiff 
contribute  to  his  injury  by  his  own  negligence?    A*  ^^' 
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What  datna^  is  the  plaintiff  entited  to  recover?  No  an- 
swer. "  The  words  "  as  alleged,  "  in  the  first  issue,  were  in- 
serted by  the  court  on  motion  of  the  defendant. 

Plaintiff  testified  that  on  Wednesday  of  February  court, 
1886,  he  was  watchman  at  Seargeant's  foundry,  and  was  com- 
ing  up  the  track  of  the  railroad,  about  8  o'clock  A.  M.,  when 
he  was  struck  from  behind  by  an  engine,  and  knocked  off 
the  track.  He  was  struck  on  calf  of  leg ;  skin  slightly  broken  ; 
sole  of  shoe  torn  off,  and  ankle  and  back  strained.  Was  un- 
able to  work  for  five  or  six  days.  His  ankle  hurt  him  for 
nearly  a  year,  but  does  not  feel  it  now.  Back  sometimes 
troubled  nim  before  the  accident,  but  has. been  worse  since. 
Lost  five  or  six  days,  at  one  dollar  per  day,  and  spent  one 
dollar  for  medicine.     The  morning  was  clear.     He  was  in 

food  health,  and  walking  four  or  five  miles  an  hour.  Had 
een  using  the  track  as  a  pass-way  for  1 1  years  without  ob- 
jection from  any  one.  It  was  so  used  by  large  numbers  of 
people.  The  engine  had  no  cars  attached,  and  passed  him 
about  as  far  as  halfway  across  court-room,  (about  20  feet.) 
He  did  not  hear  either  bell  or  whistle.  Was  watching  the 
Salem  train,  which  was  switching  near  him.  Foundry  is 
about  a  quarter  of  a  mile  from  depot.  Witness  had  walked 
about  half  way  when  struck.  Had  passed  the  engine,  with 
freight  train  on  side  track,  after  leaving  foundry.  Engine 
,  came  off  side  track  on  main  line,  and  struck  him  from  behind. 
Cross-examined  :  He  was  as  well  as  usual  that  morning ;  sober ; 
eyesight  good  ;  hearing  good.  Had  no  disability,  and  could 
have  gotten  off  the  road..  Stopped  a  minute  to  talk  with  his 
daughter  and  another  woman  on  track,  but  did  not  step 
off.  They  were  coming  from  depot.  He  did  not  turn  round, 
and  did  not  see  or  hear  the  engine.  If  train  was  on  the 
track,  he  could  have  seen  it ;  walked  the  track  half-way  from 
foundry  to  depot.  Salem  train  was  on  side  track.  Was  look- 
ing at  it,  but  had  no  business  with  it.  Engine  was  on  side 
track  when  it  struck  him,  east  of  Davie  street.  North  Caro- 
lina Railroad  track  and  Cape  Fear  &  Yadkin  Valley  track 
are  10  or  12  feet  apart.  Did  not  hear  the  bell  ringing,  but 
did  not  swear  the  bell  was  not  ringing.  Murphy  was  engi- 
neer. Sprinkles  was  first  man  who  came  to  him.  Does  not 
think  he  walked  between  the  tracks,  but  on  main  track,  be- 
cause it  is  a  better  walk.  Had  no  idea  engine  was  behind 
him.  Sprinkle,  a  witness  for  plaintiff  testified  he  was  help- 
ing to  shift  Salem  train.  Heard  some  one  cry  out.  Turned 
round  and  saw  plaintiff  lyine  on  the  ground  two  or  three  feet 
from  track.  Was  within  20  leet  to  wnere  plaintiff  was  struck. 
Saw  engine  coming,  and  it  ran  onto  the  main  line.  "  Think 
it  was  running  four  or  five  miles  an  hour.    At  that  time,  Sa- 
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Icm  train  was  shifting.  Heard  engine  that  struck  plaintiff 
comin^^.  Don't  recollect  whether  bell  was  ring^ing-.  Have 
been  on  railroad  eight  years.  Engine  passed  plaintiff  ten  or 
twelve  feet.  Saw  it  come  to  *  cross-over '  track ;  thence  back 
to  main  track,  and  up  main  track  towards  the  turn-table. " 
Plaintiff  then  introduced  city  ordinances.  It  was  admitted 
that  ordinance  forbade  trains  running  over  four  miles  an  hour 
within  certain  limits,  and  that  plaintiff  was  struck  by  engine 
within  those  limits,  and  that  plaintiff  was  not  a  trespasser. 

Testimony  for  defense :  Murphy  testified  he  was  an  engi- 
neer on  Ricnmond  &  Danville  road,  and  was,  when  plaintiff 
was  injured,  running  the  engine  which  hurt  him.  Came  in 
on  North  Carolina  Railroad,  track  and  ran  on  foundry  track. 
Left  train  on  foundry  track,  and  backed  the  engine  on  "cross- 
over track  "to  mainline,  and  down  main  line  to  switch  leading 
to  turn-table.  First  saw  plaintiff  when  pulling  in  on  foundry 
track.  He  was  on  main  line.  Next  time  witness  saw  him,  he 
was  walking  on  Cape  Fear  and  Yadkin  Valley  Railroad  track, 
and  the  next  time  8  or  10  feet  in  rear  of  tender  on  said  track. 
Did  not  see  him  on  the  track  before  he  was  struck.  Witness' 
seat  is  on  right  side  of  engine.  Wiley  Holt  was  on  left  side.  A 
man  on  left  side  of  track  cannot  be  seen  by  engineer  in  less  than 
10  to  13  yards.  Holt  was  ringing  the  bell,  sitting  in  fireman's 
seat,  and  told  witness :  **  You  have  knocked  a  man  off.  "  This 
was  the  first  that  witness  knew  of  plaintiff  being  there.  Witness 
looked  back,  went  8  or  10  feet  and  stopped,  reversing  the  en- 
gine. Was  using  no  steam  at  the  time.  "  Have  been  an  en- 
gineer thirty  years.  "  It  was  admitted  that  witness  w^as  an 
expert.  Defendant's  counsel  asked  witness  :  **  If  engine  had 
been  rolling  down  the  track  over  four  miles  an  hour,  could 
you  not  have  stopped  in  the  time  you  did  actually  stop?" 
Question  objected  to  upon  the  ground  that  the  negligence 
of  the  witness  was  the  alleged  cause  of  the  accident,  and  the 
character  of  the  question  was  calculated  to  indicate  the  an- 
swer desired.  Objection  overruled,  and  exception  noted. 
The  witness  answered  :  **  No.  If  it  had  been  going  over  that 
si)eed,  it  could  not  have  been  stopped  in  that  distance.  "  Wit- 
ness stated  that  at  the  time  plaintiff  was  struck  the  engine 
was  not  running  over  four  miles  an  hour.  Cross-examination. 
**  If  going  five  miles  an  hour,  could  stop  in  fifteen  or  twenty 
yards.  "  Witness  stopped  in  ten  yards.  Ran  about  length 
of  engine  and  tender.  Did  not  and  could  not  see  plaintiff, 
who  was  on  left  side.  When  witness  first  saw  him,  he  was 
walking  four  or  five  miles  an  hour.  Did  not  see  him  when 
he  stopped  on  North  Carolina  track.  If  witness  had  been 
notified  in  time,  engine  could  have  been  stopped  before  strik- 
ing plaintiff,    who  crossed   foundry  track  and  got  on  main 
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line  ahead  of  engine.  Wiley  Holt,  for  defendant,  testified 
that  he  was  sitting  on  south  side  of  engine  when  plaintiff  was 
struck.  As  engine  came  on  main  line  plaintiff  was  standing 
**  facing  us,  talking  to  two  women  who  had  their  backs  to 
us. "  Engine  started  on  main  line  for  depot.  Plaintiff  was 
walking  between  main  line  and  Cape  Fear  track  just  be- 
fore he  was  struck.  He  started  across  main  line  m  front 
of  engine,  and  was  struck  and  knocked  off.  Witness  was 
ringing  the  bell  at  the  time.  Cross-examination :  Witness 
did  not  tell  plaintiff  he  saw  him  on  the  track,  and  thought 
he  was  going  to  step  off.  Plaintiff  is  unfriendly  to  witness, 
and  does  not  speak  to  him.  Plaintiff  stepped  on  track  about 
10  or  12  feet,  as  if  he  was  goin^  to  cross.  Did  not  notify  en- 
gineer. Plaintiff  could  have  jumped  across  before  engine 
got  to  him.  Murphy  was  re-examined  by  defendant,  and 
stated  that  the  character  of  Holt  was  good,  except  as  to  fight- 
ing. There  was  no  other  evidence  to  the  same  effect.  The 
plaintiff  was  reexamined,  and  stated  that  he  had  a  conversa- 
tion with  Holt  just  after  the  accident,  and  he  said  :  "  I  saw 
you  on  track,  and  thought  you  stepped  off.  Murphy  did  not 
see  you."  Plaintiff  states  he  never  got  off  main  track  until 
he  was  knocked  off,  and  does  not  think  the  engineer  saw  him. 
Plaintiff  introduced  a  plat  of  tracks  alluded  to,  and  re- 
quested the  court  to  charge  :  (1)  Walking  upon  the  track  by 
a  trespasser  does  not  per  se  constitute  sucn  contributory  neg- 
ligence as  will  bar  a  recovery  for  injuries  sustained  from  the 
negligence  of  the  servants  01  a  railroad;  and  such  trespasser 
may  recover,  if  he  did  nothing  else  to  contribute  to  tne  in- 
jury. Refused.  (2)  Acts,  to  constitute  contributory  negli- 
gence, must  be  the  proximate  and  not  the  remote  cause  of 
the  injury,  and  such  acts  as  directly  produce,  or  concurred 
in  directly  producing,  the  injury.  Given.  (3)  It  is  required 
by  a  railroad  company  to  exercise  more  care  than  otherwise 
necessary,  in  runnmg  its  trains  in  a  populous  town.  Refused. 
(4)  Where  the  public,  for  a  long  series  of  years,  has  been  in 
the  habit  of  using  a  portion  ot  the  track  for  a  crossing  or 

[)assway,  the  acquiescence  of  the  company  will  amount  to  a 
icense,  and  impose  on  it  the  duty  of  reasonable  care  in  the 
operation  of  its  trains,  so  as  to  protect  persons  using  the  li- 
cense from  injury.  Refused.  (5)  Although  the  person  upon 
whom  the  injuries  were  inflicted  contributed  thereto  by  his 
negligence,  if  the  defendant  might  have  avoided  them  by  or- 
dinary care,  and  did  not,  damages  may  be  recovered.  Refused. 
The  court  further  charged :  *'  As  to  the  first  issue,  if  the  ac- 
cident  was  caused  by  negligence  of  defendant,  the  jury  should 
answer,  *  Yes ;'  otherwise,  *  No.*  The  burden  is  on  plaintiff  to 
show  negligence.     If  the  engine  was  moving  four  miles  an 
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hour,  defendant  hot  being  at  a  crossing,  it  was  not  neg^ligence 
not  to  ring  the  bell,  unless  the  failure  to  ring  the  bell  is  shown 
to  have  contributed  to  the  injury.  If  you  find  from  the  evi- 
dence that  the  engineer  failed  to  ring  the  bell,  that  did  not 
relieve  the  plaintin  from  the  necessity  of  taking  ordinary  pre- 
caution for  his  safety.  Ne^li^ence  of  defendant  in  that  par- 
ticular was  no  excuse  for  plaintiff's  negligence.  He  was  bound 
to  look  and  listen,  to  avoid  an  approaching  train,  while  walk- 
ing on  the  track.  If  he  could  have  seen  or  heard  the  engine 
approaching,  and  he  omitted  to  do  so,  and  carelessly  and 
thoughtlessly  walked  on  the  track,  he  was  guilty  of  negligence, 
and  contributed  to  his  injury  ;  and  the  consequences  cannot 
be  cast  upon  the  defendant.  If  the  company  had,  by  long- 
consent,  allowed  the  public  to  pass  and  repass  on  the  track 
where  plaintiff  was  struck,  then  plaintiff  was  not  a  trespasser; 
but  in  the  use  of  it  the  plaintiff  must  use  precautions  that  a 
man  of  ordinary  understanding,  and  in  the  possession  of  the 
ordinary  senses  of  men,  would  use  to  avoid  injury  to  himself 
by  passing  trains.  The  company  has  a  right  to  the  unob- 
structed use  of  its  track  for  the  purpose  of  running  its  trains." 
At  request  of  defendant,  the  court  turther  charged  that  if  the 
engineer  did  not  see,  or  by  reasonable  diligence  could  not  have 
seen,  the  plaintiff  on  the  track,  there  was  no  negligence  on  his 
part ;  that  it  is  the  duty  of  every  person  on  the  track  to  get 
off  when  an  engine  is  approaching,  and  not  to  do  so  is  negli- 
gence,  and  this*  whether  there  was  an  ordinance  forbidding 
an  engine  from  moving  more  than  four  miles  an  hour  or  not. 
The  plaintiff  had  no  right  to  put  himself  in  the  way,  and  rely 
on  the  ordinance  to  save  him.  If  he  saw  the  engine  approach- 
ing,  it  was  negligence  to  remain  in  the  way,  whether  the  bell 
was  ringing  or  not. 

Plaintiff  excepted  to  the  refusal  of  the  court  to  charge  as 
requested.  The  plaintiff  moved  for  judgment  non  obstante  vere- 
dicto, and  for  an  inquiry  as  to  damages,  on  the  ground  that 
contributory  negligence  was  not  a  ground  for  defense  against 
gross  negligence,  as  found  by  the  jury;  the  plaintiff  having 
alleged  gross  negligence  in  his  complaint.  The  motion  was 
overruled,  and  the  plaintiff  appealed  from  the  judgment  ren- 
dered  against  him. 

R,  M,  Douglas  /or  appellant 

D,  Schenck  for  appellee. 

Avery,  J. — The  first  assignment  of  error  rests  upon  the  re- 
fusal of  the  court  below  to  render  judgment  in  favor  of  the 
plaintiff  upon  the  verdict.  The  plaintiff  declared  in  his  com- 
plaint  that  he  was  walking  upon  the  track  of  the  defendant 
company  in  returning  from  his  place  of  business,  **  as  he  had 
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been  in  the  habit  of  doing  for  several  years  without  objection 
from  the  defendant,  within  the  corporate  limits  of  the  town 
of  Greensborough,  when,  owing  to  the  gross  negligence  of 
the  defendant's  servants,  he  was  struck  from  behind  by  a  lo- 
comotive engine  belonging  to  the  defendant,  and  thrown  from 
the  track,  and  was  thereby  much  injured."  To  the  issue, 
"  Was  the  plaintiff  injured  by  the  negligence  of  the  defendant 
as  alleged  ?"  the  jury  responded,  "  Y  es,"  while  they  found  in 
answer  to  the  second  issue,  that  the  plaintiff,  by  his  own  neg- 
ligence, contributed  to  cause  the  injury. 

The  most  learned  and  discriminating  text  writers  concur 
in  the  opinion  that,  in  actions  arising  ex  delicto  there  is  no  de- 
gree of  negligence  that  can  be  described  by  the 
word  "  gross"  alone.  But  where  an  injury  is  due  ^w* <>'■•«* 
and  can  be  traced  directly  to  the  wilful  act  of  an-  H^^JJ^. 
other,  he  is  not  absolved  irom  liability  by  the  con- 
current negligence  of  the  injured  party,  as  he  is  not  where, 
by  the  exercise  of  ordinary  care,  he  could,  notwithstanding 
the  fault  of  the  injured  party,  have  saved  the  latter  harmless. 
Shear.  &  R.  Neg.  §§  36,  37 ;  Cooley,  Torts,  674.  Hence,  we 
often  find  in  opinions  emanating  from  this  and  other  courts 
the  expression, "  gross  and  wanton  negligence ;"  but  the  former 
word  is  never  used  to  describe  a  degree  of  carelessness  that 
will  excuse  the  fault  of  a  plaintiff  in  exposing  himself  to  danger, 
except  where  it  is  improperly  held  synonymous  with  either 
the  word  **  willful,"  "  malicious,"  or  "  fraudulent."  Shear.  &  R. 
Neg.  §3 ;  Wilds  v.  Hudson  Riv.  R.  Co.,  24  N.  Y.  430 ;  Cata- 
wissa  jR.-Co.  v.  Armstrong,  49  Pa.  St  186;  Neal  v,  Gillett,  23 
Conn.  437 ;  Cunningham  v.  Lyness,  22  Wis.  245 ;  Sanford  v. 
Eighth  Ave.  R.  Co.,  23  N,  Y.  343.  Wharton  in  his  work  on 
Negligence,  §  64,  maintains  that,  outside  of  the  rule  applicable 
to  common  carriers,  which  makes  them,  according  to  the  cir- 
cumstances, either  insurers,  or  bound  to  show  the  care  of  a 
prudent  man  in  the  conduct  of  his  own  business,  or  liable  for 
gross  negligence,  there  are  no  recognized  degrees  of  diligence 
or  negligence  that  can  be  described  by  the  words  "  slight "  or 
**  gross.*  Culbreth  v.  Philadelphia  K.  Co.,  3  Houst.  (Del.), 
392 ;  Whart.  Neg.  §  500.  In  The  New  World  v.  King,  16 
How.  (U.  S.),  474,  Justice  Curtis,  for  the  court,  goes  much 
further,  when  he  says,  speaking  of  actions  arising  out  of  con- 
tract as  well  as  tort :  **  It  the  law  furnishes  no  dennition  of  the 
terms  *  gross  negligence'  or  *  ordinary  negligence*  which  can 
be  applied  in  practice,  but  leaves  it  to  the  jury  to  determine 
in  each  case  what  the  duty  was,  and  what  omissions  amount 
to  a  breach  of  it,  it  would  seem  that  imperfect  and  confessedly 
unsuccessful  attempts  to  define  that  duty  had  better  be  aban- 
doned."    If  the  plaintiff  had  alleged  that  the  defendant  com- 

41  A.  &  E.  R.  Gas.— 34 
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pany  or  its  servants  had  willfully,  wantonly,  purposely,  or 
maliciously  run  an  engine  against  and  injured  him,  a  very  dif- 
ferent question  would  have  been  presented.  In  Manly  v,  Wil- 
mington, etc.,  R.  Co.,  74  N.  Car.  655,  this  court  said :  "  When 
the  injury  arises  neither  from  malice,  design,  nor  wanton  and 
gross  neglect,  but  simply  the  neglect  of  ordinary  care,  and  the 
parties  are  mutually  in  fault,  the  negligence  of  both  being  the 
immediate  and  proximate  cause  of  the  injury,  a  recovery  is 
denied  upon  the  ground  that  the  injured  party  must  be  taken 
to  have  brought  tne  injury  upon  himself."  That  case  was  sub- 
sequently cited  with  approval,  as  to  the  first  point,  in  Rigler 
V,  Charlotte,  C.  &  A.  R.  Co.,  94  N.  Car.  610,  20  Am.  &  Eng.  R. 
Cas.  386,  and  in  Walker  v.  Town  of  Reidsville,  96  N.  Car.  382. 
See  also  Evansville  &  C.  R.  Co.  v.  Lowdermilk,  15  Ind.  120; 
Lafayette  &  I.  Co.  v.  Adams,  26  Ind.  76;  2  Wood,  Ry.  Law,  § 

We  think,  therefore,  that,  as  the  plaintiff  did  not  declare  that 
the  engineer  or  fireman  inflicted  the  injury  willfully,  wantonly, 

or  through  malice,  the  word  "  gross"  must  be  treated 
pieadUf-  as  a  mere  expletive,  and  the  use  of  it  as  characteriz- 
ligeiiM."  ***"  ^^S  ^^^  negligence  alleged  makes  no  material  difTer- 

ence  in  the  meaning  of  the  complaint ;  and  the  find- 
ing that  the  plaintiff  was  injured  "  as  alleged  *'  must  be  treated 
as  an  affirmative  response  to  an  issue,  involving  only  the  ques- 
tion whether  the  defendant  failed  to  exercise  ordinary  care 
in  the  management  of  the  engine,  and  thereby  injured  the 
plaintiff. 

As  the  jury  found,  in  answering  the  second  issue,  that  the 
plaintiff,  by  his  concurrent  negligence,  contributed  to  cause  the 

injury,  the  judgment  rendered  must  stand,  unless 
Fiadi«f«-  there  was  error  in  misdirecting  the  jury.  Manly 
f",'"^*"*"'  •'  V,  Railroad,  siipra ;  Smith  v.  Richmond  &  D.  R,99 

N.  Car.  241,  34  Am.  &  Eng.  R,  Cas.  557;  Trov?'. 
Cape  Fear  &  Y.  V.  Co.,  99  N.  Car.  298,  34  Am.  &  Eng.  R.  Cas. 
13  ;  Chambers  v.  Western  N.  C.  R.  Co.,  91  N.  Car.  471 ;  Tur- 
rentine  v.  Richmond  &  D.  R.  Co.,  92  N.  Car.  638,  23  Am.  & 
Eng.  R.  Cas,  460 ;  Rigler  v.  Charlotte,  C.  &  A.  R.  Co.,  supra. 
In  reference  to  framing  issues  for  the  consideration  of  the 
jury,  this  court  has,  by  repeated  adjudications  determined: 
(i)  That  only  issues  01  fact  raised  by  the  pleadings  must  be 
submitted  to  the  jury.  Wright  v.  Cain,  93  N.  Car.  296;  Car- 
penter V.  Tucker,  98  N.  Car.  316;  Emery  v,  Raleigh  &  G.  R. 
Co.,  102  N.  Car.  209,  37  Am.  &  Eng.  K.  Cas.  253.  (2)  The 
verdict,  whether  upon  one  or  many  issues,  must  establish  facts 
sufficient  to  enable  the  court  to  proceed  to  judgment.  Emery 
V.  Railroad  Co.,  supra.  (3)  Of  the  issses  raised  by  the  plead- 
ings, the  judge  who  tries  the  case  may,  in  his  discretion,  submit 
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one  or  many,  provided  that  neither  party  is  denied  the  oppor- 
tunity to  present  to  the  jury  any  view  of  the  law  arising  out 
of  the  eviaence  through  the  medium  of  pertinent  instructions, 
on  some  issue  passed  upon.  Emery  v.  Railroad  Co.,  supra  ? 
Meredith  v.  Cranberry  Iron  &  Coal  Co.,  99  N.  Car.  576 ;  Mc- 
Donald V,  Carson,  94  N.  Car.  497..  In  accordance  with  these 
rules,  this  court  has  held  that,  in  trying  a  case  like  that  before 
us,  where  ODntributory  negligence  is  pleaded  as  a  defense,  it 
is  not  necessary  to  confine  the  jury  to  tne  single  issue  whether 
the  injury  was  caused  by  the  negligence  of  the  defendant,  if 
the  judge,  in  his  charge,  explains  the  evidence  relied  on  tend- 
ing to  establish  contributory  carelessness  on  the  part  of  the 
plaintiff,  and  instructs  the  jury  to  respond  in  the  negative  if 
they  believe  that  plaintiff,  according  to  the  law,  as  given  by 
the  court,  contributed  to  cause  the  injury.  Scott  v.  Wilming- 
ton &  W.  R.  Co.,  96  N.  Car.  428.  On  tne  other  hand,  it  was 
held  to  be  error  in  the  trial  judge  to  refuse  to  submit  an  issue 
involving  only  the  plaintiff's  want  of  care,  and  afterwards  omit 
such  instruction.  Kirk  v,  Atlanta  &  C.  A.  L.»R.  Co.,  97  N. 
Car.  82.  In  the  present  case,  it  would  not  have  been  errone- 
ous to  confine  the  jury  to  the  single  issue  first  considered  by 
them,. instead  of  framing  two,  as  we  do  not  think  that  chapter 
33,  Laws  1887,  can  be  construed  to  make  a  new  issue  neces- 
sary, because  a  specific  averment  was  required  to  make  a  de- 
fense available.  This  defense,  like  that  of  estoppel,  may  be 
covered  by  instruction,  and  considered  as  bearing  on  a  more 
comprehensive  issue,  such  as  one  involving  title.  Meredith 
V.  Cranberry  Iron  &  Coal  Co.,  99  N.  Car.  576;  Carolina  Cent. 
^  R.  Co.  V,  McCaskill,  94  N.  Car.  746,  25  Am.  &  Eng.  R.  Cas, 
'  83.  But  the  jury  could,  doubtless,  have  been  made  to  under- 
stand  the  testimony,  and  the  law  applicable  to  it,  much  more 
clearly,  and  the  labor  of  the  judge  would  have  been  made 
lighter,  in  this  as  it  would  in  many  other  such  cases,  if  the 
jury  had  been  allowed  to  pass  separately  not  only  upon  the 
question  of  plaintiff's  as  well  as  the  defendant's  negligence, 
but  also  upon  a  third  question  raised  by  the  pleadmgs,  dis- 
cussed by  counsel  on  appeal,  and  suggested  by  the  instructions 
asked  for — whether,  notwithstanding  the  plaintiff's  careless- 
ness, the  defendant,  by  the  exercise  of  orainary  care,  could 
have  prevented  the  injury. 

It  was  admitted  on  the  trial  that  the  plaintiff  was  not  a  tres- 
passer, and  the  judge  subsequently  told  the  jury  that  he  was 
not.     In  the  fourth  paragraph  of  the  instructions 
given,  as  in  the  entire  charge,  the  court  proceeded  »«t7  «'»«"- 
upon  the  assumption  that  the  defendant  must  exer-  J^ay*^"* 
cise  ordinary  care.     It  was  not  erroneous  to  sub- 
stitute said  paragraph  for  the  first  instruction  asked,  nor  to 
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refuse  to  give  that  numbered  4,  offered  by  plaintiff.  If  it  was 
error  to  refuse  to  tell  the  jury  that  a  railroad  company  is  re- 
quired to  exercise  more  than  the  usual  amount  of  care,  because 
of  the  greater  peril  to  persons  passing,  in  running  its  trains 
in  populous  towns,  it  was  cured  by  the  response  to  the  first 
issue ;  and,  for  the  same  reason,  it  is  now  unnecessary  to  de- 
cide whether  the  law  was  correctly  stated  in  the  instructions 
numbered  i  and  6,  given  by  the  court. 

When  a  person  is  about  to  cross  the  track  of  a  railroad,  even 
at  a  regular  crossing,  it  is  his  duty  to  examine,  and  see  that 
no  train  is  approaching,  before  venturing  upon  it ; 
»«t7orp«iw  and  he  is  negligent  when  he  can,  by  looking  along 
mi  trmek!!^  the  track,  see  a  moving  train,  which,  in  his  attempt 
Lookoat.  to  blindly  pass  across  the  road,  injures  him.  Bul- 
lock V.  Wilmington  &  W.  R.  Co.,  10  S.  E.  Rep.  988, 
(decided  at  this  term  ;)  2  Wood,  Ry.  Law,  §  323.  Even  where 
it  is  conceded  that  one  is  not  a  trespasser,  as  in  our  case,  in 
using  the  track  as  a  footway  from  a  foundry  to  his  house,  it 
behooves  hiiil  to  be  still  more  watchful.  The  license  to  use 
does  not  carry  with  it  the  right  to  obstruct  the  road,  and  im- 
pede the  passage  of  trains.  A  railroad  company  has  the  right 
to  the  use  of  its  track,  and  its  servants  are  justified  in  assum- 
ing that  a  human  being  who  has  the  use  of  all  of  his  senses 
wul  step  off  of  the  track  before  a  train  reaches  him.  Whart. 
Neg.  §  389  ^z ;  Parker  v,  Wilmington  &  W.  R.  Co.,  86  N.  Car. 
221,  8  Am.  &  Eng.  R.  Cas.  420 ;  2  Wood,  Ry.  Law,  §  320.  The 
plaintiff  was  known  to  the  fireman,  and  presumably  known  to 
nave  ordinary  intelligence,  and  to  be  able  to  hear  an  approach- 
ing train.  The  plaintiff  could  not  recover  if  the  engineer  and 
fireman,  without  any  actual*  knowledge  of  or  acquaintance 
with  him,  had  acted  as  they  did  on  the  assumption  that  he 
would  get  out  of  the  way.  There  was  no  error,  therefore,  in 
giving  the  instructions  numbered  3,  5,  7,  8,  or  9. 

The  plaintiff  "  would  not  swear"  that  the  bell  was  not  rung, 
while  the  engineer  and  fireman  both  testified  that  it  was  rung. 
There  was  no  error,  however,  in  the  instruction  predicated 
upon  the  supposition  that  they  failed  to  ring  it.  According 
to  the  plaintiff's  own  testimony,  he  stood  upon  the  track,  with 
his  back  towards  the  engine,  and  did  not  see  it  till  after  he  was 
stricken  by  it.  He  was,  therefore,  in  any  aspect  of  the  case, 
negligent ;  and  the  jury  would  not  have  been  warranted  in 
finding  that  the  defendant  could  have  prevented  the  injury 
by  using  ordinary  care,  because  it  was  not  even  negligence, 
unless  it  grew  out  of  violating  a  town  ordinance,  when  it  was 
apparent  that  the  plaintiff  was  awake,  and  in  full  possession 
of  all  his  senses,  to  run  the  engine  at  the  rate  of  five  miles  an 
hour.     If  it  was  running  at  five  miles  an  hour — and  the  only 
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testimony  is  that  it  was  running  four  or  five — it  is  manifest 
that  a  reduction  of  the  speed  to  one  mile  less  an  hour  would 
not  have  prevejited  the  injury,  by  enabling  the  plaintiff  to  see 
with  his  lace  turned  in  tne  opposite  direction.  But  all  this 
might,  possibly,  have  been  more  clearly  presented  if  there 
had  been  a  third  issue,  and  his  honor  had  said  there  was  no 
testimony  to  support  an  affirmative  finding  on  it  There  is 
no  error,  and  the  judgment  is  affirmed. 

Willfully  Injuring  Person  on  Track — Sufficiency  of  Complaint. — Where  the 
complaint  in  an  action  for  damages  for  causing  the  death  of  plaintiff's  de- 
cedent, alleges  that  while  the  deceased  was  walking  along  a  street  going 
to  the  defendant's  depot,  the  defendant  unlawfully,  carelessly  and  willfully 
ran  one  of  its  trains  over  him,  that  said  willful,  careless,  negligent  and  un- 
lawful act  of  the  defendant  consisted  in  running  the  train  through  the 
city  along  the  highway  at  a  dangerous  rate  of  speed,  and  by  increasing 
its  dangerous  rate  of  ^peed  as  it  approached  deceased  and  without  ring- 
ing the  bell  on  the  locomotive  in  violation  of  an  ordinance,  etc.,  it  is  not 
sufficient  to  charge  a  willful  killing,  notwithstanding  the  use  of  the  words 
"  willful,"  "  careless,"  and  "  unlawful,"  the  specific  acts  charged  being  the 
running  of  the  train  at  a  high  and  dangerous  rate  of  speed  without  ringing 
the  bell  in  violation  of  a  city  ordmance,  and  being  only  sufficient  to  estab- 
lish negligence  in  the  running  of  the  train.  Sherfey  v.  Evansville  &  T.  H. 
R.  Co.,  Ind.  Sup.  Ct„  Jan.  11,  1890. 

Willful  Negligence — Instructions. — When  an  instruction  requested  by  the 
plaintiff  as  to  willful  negligence  is  already  complete,  it  is  not  error  for  the 
court  to  omit  to  add  •'  There  is  little  distinction  except  in  degree,  in  a  pos- 
itive effort  to  do  wrong  and  an  indifference  to  whether  wrong  is  done  or 
not."    Sherfey  v.  Evansville  &  T.  H.  R.  Co.  Ind.  Sup.  Ct.,  Jan.  11,  1890. 

Contributory  Negligence — Failure  to  Look  for  Approaching  Train  before 
Stepping  on  Track. — When  the  evidence  shows  that  the  deceased  while 
waiting  at  a  station  to  take  a  train,  under  the  mistaken  belief  that  his  own 
train  was  just  starting,  left  the  platform,  ran  across  the  track,  directly  in 
front  of  a  passing  train  by  which  he  was  struck  and  killed,  there  can  be  no 
recovery,  as  the  accident  was  caused  by  his  own  negligence  in  failing  to 
look  for  the  approaching  train,  and  a  non-suit  is  properly  entered,  irey 
V,  Pennsylvania  R.  Co.,  Pa.  Sup.  Ct.,  Feb.  24,  1890. 

Deceased  was  killed  on  a  switch  which  had  been  run  out  from  defend- 
ant's road  at  a  saw-mill,  for  the  purpose  mainly  of  loading  lumber  from  the 
mill.  The  switch  was  about  1,000  feet  in  length,  extending  from  the  main 
track  to  a  planing  mill,  and  was  straight  except  that  it  was  slightly  curved 
where  it  joined  he  main  track.  The  saw-mill  was  situated  about  half  way 
from  the  main  track  to  the  planing  mill,  and  only  a  few  feet  from  the 
^rack.  On  the  opposite  side  of  the  switch  from  the  mill,  was  situated  a 
building  called  the  "  file  room  "  which  was  used  for  filing  saws,  and  was  7 
or  8  feet  distant  from  the  switch  track.  Deceased  filed  saws  in  this  build- 
ing, and  he  and  the  other  employes  of  the  saw-mill  were  in  the  constant  hab- 
it ojf  crossing  and  walking  along  the  switch  track.  On  the  day  that  the  in- 
jury occurred,  the  conductor  had  left  the  train,  and  some  cars  were  being 
moved  on  to  the  side  track.  The  cars  that  caused  the  injury  had  a  brake- 
man  on  them.  The  engine  had  been  detatched  from  them  and  they  had 
been  kicked  on  to  the  switch,  the  engine  not  following  them.  The  brake- 
man,  at  the  moment  of  the  injury,  had  turned  his  back  towards  the  di- 
rection that  the  detatched  cars  were  going  to  draw  the  coupling-pin.  He 
testified  that  before  he  turned  for  that  purpose  he  was  looking  ahead  and 
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saw  no  one  on  the  track.  The  evidence  was  conflicting  as  to  how  fast  the 
detached  cars  were  moving*  but  the  preponderance  was  that  the  speed 
was  greater  than  usual.  The  station  signal  had  been  blown  on  the  arrival 
of  the  train,  but  no  signal  had  been  made  before  or  near  the  time  that  the 
switgh  was  being  made.  The  mill  machinery  was  making  a  louder  noise 
than  did  the  detached  cars.  The  work  of  the  deceased  when  he  was  fil- 
ing saws  also  made  a  noise  which  drowned  that  of  the  approaching  cars. 
There  was  evidence  that  the  view  of  the  switch  track  in  the  direction  of 
the  main  track  from  which  the  detached  cars  were  coming  was  somewhat 
obstructed  to  a  [5brson  standing  in  the  door  of  .the  file-house,  but  none 
that  it  was  obstructed  to  a  person  advanced  a  few  feet  from  the  door  towards 
the  switch  track.  Deceased  came  out  of  the  file-room,  and  just  as  he  got 
upon  the  track  the  cars  struck  him.  Held,  that  the  evidence  showed  that 
when  there  was  nothing  to  prevent  seeing  his  danger,  deceased  heedlessly 
stepped  upon  the  track,  that  he  was  guilty  of  contributory  negligence,  and 
that  a  verdict  for  the  plaintiff  could  not  be  sustained.  Sabine  &  T.  R. 
Co.  V.  Dean,  Tex.  Sup.  Ct.,  Feb.  11,  1890. 

In  an  action  by  the  state  to  the  use  of  a  father  whose  son  had  been  killed 
by  the  alleged  negligence  of  the  defendant  company,  it  appeared  that  the 
deceased  was  1 1  years  of  age  and  was  struck  by  a  passenger  train,  which 
being  behind  time  was  running  at  the  rate  of  30  or  35  miles  an  hour.  His 
mistress,  who  had  sent  him  on  an  errand  to  a  neighbor's  house  some  300 
or  400  yards  distant,  had  cautioned  him  to  keep  off  tne  track.  She  testified 
that  when  she  heard  the  sound  of  the  approaching  train,  she  ran  to  the 
door  and  caught  sight  of  the  boy  and  the  engine  at  the  same  time  ;  that 
the  engine  was  at  that  time  at  a  private  crossing,  and  that  the  boy  was  be- 
ing tossed  up  by  the  engine  and  scrambling  with  his  hands.  The  testimony 
of  the  engineer  was  to  the  effect  that  there  was  no  whistling  post  requir- 
ing him* to  blow  the  whistle  on  approaching  a  crossing  and  that  he  did  not 
do  so  ;  that  he  first  saw  the  boy  about  40  or  50  yards  beyond  the  crossing 
running  between  the  railroad  tracks,  and  that  he  was  never  upon  the  track 
upon  which  this  train  was  running  so  far  as  he  could  see.  He  also  testi- 
fied that  if  the  boy  had  remained  between  the  two  tracks  he  would  not 
have  been  killed,  and  that  he  might  easily  have  stepped  from  the  track 
and  got  out  of  the  way  of  the  train.  The  fireman  corroborated  the  engin- 
eer, and  testified  that  the  boy  was  not  on  the  track  until  just  before  he 
was  struck ;  that  he  attempted  to  cross  the  track  ahead  of  the  engine,  but 
stumbled  and  fell  upon  the  pilot.  Held,  that  there  was  no  evidence  of 
ne^l licence  on  the  defendant's  part  requiring  the  submission  of  the  case  to 
the  jury.  Baltimore  &  O.  R.  Co.  v.  State,  to  use  of  Savington,  Md.  Ct. 
A  pp.,  Dec.  18,  1889. 

Same — Failure  to  Heed  Warning  and  Signals. — Plaintiff's  husband  was 
killed  by  a  passener  train  while  walking  along  the  track  of  the  defendant 
The  evidence  showed  that  the  train  was  10  or  15  minutes  behind  time ;  that 
it  was  running  at  the  rate  of  25  to  30  miles  an  hour;  that  the  deceased 
was  walking  upon  the  railroad  track  going  in  the  same  direction  the  train 
was  .G^oi ng ;  that  there  was  a  public  road  alongside  the  track  upon  which 
the  deceased  could  have  walked ;  that  the  engineer  could  have  seen  him 
400  yards  from  the  place  of  the  accident ;  that  the  danger  signal  was  given, 
althousfh  exactly  at  what  time  before  the  killing  did  not  appear,  that  two 
colored  girls  on  the  track  heard  the  train  and  left  the  track  and  hallooed 
to  the  deceased  that  the.  train  was  coming,  but  that  the  deceased  failed  to 
get  off  the  track  and  was  run  over  and  killed.  Held,  that  notwithstand- 
ing the  fact  that  it  had  been  the  custom  for  the  people  of  the  neighbor- 
hood to  walk  along  the  track,  the  deceased  by  failing  to  pay  attention  to 
the  sijrnals  given  by  the  train,  or  the  warning  given  him  by  the  girls,  must 
be  deemed  to  have  been  guilty  of  such  contributory  negligence  as  pre- 
cluded a  recovery.    White  v.  Central  R.  Co.,  Ga.  Sup.  Ct.,  Nov.  4,  1889. 
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Steiner 

V, 

Philadelphia  Traction  Co. 

{Pennsylvania  Supreme  Courts  April  7,  1890.) 

Personal  injuries— Traction  Car— Friglitened  Horse— Ringing  Bell  near 
Crossing. — Where  damag^  are  claimed  for  injuries  sustained  through  the 
plaintiff's  horses  taking  fright  at  a  traction  car,  and  running  away  and  in- 
juring him,  evidence  that  the  gripman  rang  the  bell  of  the  traction  car  at 
or  near  a  street  crossing  where  it  was  his  duty  to  stop  and  ring,  does  not 
establish  n^ligence  on  the  part  of  the  gripman. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Trespass  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant's 
servants.     Plaintiff  appeals  from  a  judgment  of  non-suit. 

Emanuel  /,  Pagey  Patrick  F.  Dever,  and  Theodore  F.  Jenkins 
for  appellant. 

Thomas  Learning  for  appellee. 

Per  Curiam. — The  plaintiff  has  no  cause  to  complain  that 
he  was  nonsuited  by  the  court  below.  He  had  no  case.  His 
claim  was  a  mere  attempt  to  speculate  upon  the  credulity  or 
the  prejudices  of  a  jury,  and  the  learned  judge  below  prop- 
erly held  there  was  nothing  to  submit  to  them. 

The  plaintiff  was  a  butcher,  residing  in  Montgomery  county, 
and  was  in  the  habit  of  driving  a  two-horse  wagon  to  the  city 
of  Philadelphia,  loaded  with  meats,  which  he  sold 
to  his  customers.     On  the  day  of  the  accident  he  ^^^' 

was  engaged  on  Columbia  avenue,  delivering  meat  from  his 
wagon,  wnen  his  horses  became  restive  at  the  approach  of 
one  of  the  cars  of  the  defendant  company.  He  then  left  the 
rear  end  of  his  wagon,  and  went  to  the  horses*  heads  to  quiet 
them.  The  car  approached,  and  when  near  the  horses 
stopped,  the  gripman  at  the  same  time  ringing  his  bell.  The 
horses  took  fright,  broke  from  plaintiff,  and  ran  away,  by 
means  of  which  he  was  injured,  and  for  which  injuries  he 
now  claims  compensation  from  defendant  company.  These 
are  the  substantial  facts  of  the  case,  briefly  stated.  They 
disclose  no  negligence  on  the  part  of  the  company.  The  car 
did  not  touch  the  plaintiff  or  his  team.  The  accident  was 
wholly  due  to  the  fright  of  his  horses. 

It  was  urged,  however,  that  the  gripman  stopped  his  car 
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where  he  should  not  have  done  so,  and  rang  his  bell  need- 
lessly.  But  he  stopped  at  or  near  a  crossing 
Heffit8«Bee~  where  he  had  a  right  to  stop.  We  do  not  know 
^trietioii"  ^^y  ^^  stopped,  nor  are  we  bound  to  inquire.  It 
ttr  Ilea/*  may  be  he  saw  the  horses  were  restive,  and  feared 
erouisg.  comine  into  collision  with  them.  So  far  as  ringing 
the  bell  was  concerned,  the  case  closely  resembles 
Philadelphia  Traction  Co.  z^.  Bemheimer,  125  Pa.  St.  615,  38 
Am.  &  En^.  R.  Cas.  487,  where  we  said :  "  It  was  not  negli- 
gence to  rinff  the  bell  as  the  car  approached  Fourth  street.  It 
would  have  been  negligence  not  to  have  done  so."  The  bell 
of  a  traction  car  is  not  only  rung  at  all  street  crossings,  but 
frequently  at  other  places,  to  warn  persons  of  its  approach. 
Nor  does  such  ringing  necessarily  tend  to  frighten  horses. 
If  it  did,  there  would  oe  accidents  daily.  We  nave  said  em- 
phatically that  it  would  be  negligence  not  to  ring  at  a  cross- 
ing, and  the  plaintiff  would  probably  have  been  swift  to 
invoke  the  benefit  of  such  rule  had  his  injury  resulted  from 
an  omission  to  do  so.  If  we  now  say,  or  permit  a  jury  to  sav, 
that  it  is  negligence  to  ring  at  a  crossing,  what  rule  would 
the  company  or  its  gripman  have  to  guide  them  in  such 
cases?  Aside  from  this,  if  the  gripman  saw  that  plaint- 
iff's horses  were  restive,  it  does  not  follow  that  he  had  any 
reason  to  apprehend  the  accident  that  occurred.  The  plaint- 
iff, according  to  his  own  testimony,  was  at  their  heads,  and 
might  naturally  be  supposed  to  be  able  to  control  them. 
There  is  no  analogy  between  this  case  and  the  use  of  a  steam 
whistle  wantonly  blown  in  a  crowded,  place.  The  steam 
whistle  naturally  tends  to  alarm  horses ;  the  traction  bell 
does  not.  What  was  said  of  a  steam  road  in  Philadelphia, 
W.  &  B.  R.  Co.  V,  Stinger,  78  Pa.  St.  219,  is  applicable  here : 
"We  have  held  these  corporations  to  a  strict  cine  of  responsi- 
bility for  the  failuretogivesufficient  warning  of  the  approach 
of  their  trains  at  road  crossings.  It  would  not  be  just  to 
them,  nor  safe  to  the  travelling  public,  for  us  now  to  criti- 
cise too  closely  the  precise  amount  of  noise  employed  in  giv- 
ing the  needed  warning  at  such  places."  We  may  supplement 
these  remarks  by  saying  that,  in  view  of  the  crowded  condi- 
tion of  the  streets  01  the  city  of  Philadelphia,  the  number  of 
women  and  children  and  of  aged  and  infirm  persons  who  are 
constantly  crossing  the  tracks  of  the  traction  company,  not 
only  at  street  intersections,  but  elsewhere,  we  would  be  loth 
to  sanction  a  principle  which  would  make  a  gripman  hesitate 
to  ring  every  time  his  hand  touched  the  bell  rope.  Judgment 
affirmed. 
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CONLEY 

V. 

Cincinnati,  New  Orleans  &  Texas  Pacific  R.  Co. 

{Kentucky  Court  of  Appeals^  December  17, 1889.) 

« 

Death  by  Willful  Nee^leet -Liability  to  Collateral  Kindred.— Under  the 
Kentucky  statute  conferring  a  right  of  action  for  negligently  causing 
-death,  no  recovery  can  be  had  for  death  caused  by  willful  neglect,  where 
the  deceased  left  neither  widow  nor  children. 

Trespassers — City  or  Town — Custom  of  Inhabitants  to  Crou  Track — Duty 
•of  Train  Hands. — Although  ordinarily  train  hands  are  not  bound  to  look 
out  for  trespassers,  yet,  where  a  train  is  running^  through  a  city  or  town, 
and  the  people  thereof  habitually  cross  the  track  at  any  and  all  hours  at 
such  points  as  may  be  convenient,  and  the  train  hands  have  reason  to 
know  that  such  is  the  habit,  it  is  their  duty  to  look  out  for  such  persons 
and  take  reasonable  precaution  by  ringing  the  bell,  etc.,  not  to  run  over 
them. 

Same — Negligence — Running  Section  of  Train  Without  Signals. — A  train 
was  cut  in  two  about  three-fourths  of  a  mile  from  a  depot  in  a  small  town. 
The  front  part  of  the  train  was  drawn  by  the  engine  at  a  more  rapid  rate 
until  it  passed  the  depot,  and  the  rear  part  ran  at  a  slower  rate  by  its  own 
momentum  down  grade  from  the  place  of  uncoupling  to  the  depot.  The 
rear  part  of  the  train  was  permitted  so  to  run  without  any  light  being 
placed  at  the  front  end  of  it,  nor  was  any  signal  placed  on  the  rear  part  of 
the  train,  or  any  person  stationed  thereon  m  a  position  to  look  out  for 
<ianger  and  give  warning  or  stop  the  train.  Plaintiff's  intestate  was  at  the 
depot  about  the  time  the  front  part  of  the  train  passed  it.  He  attempted 
to  cross  the  track,  but  was  run  over  by  the  rear  part  of  the  train  and  was 
killed.  The  night  was  very  dark  and  a  drizzling  rain  was  falling.  The 
place  where  the  deceased  attempted  to  cross  was  not  a  public  crossing. 
Held,  that  under  the  circumstances  it  was  inexcusable  negligence  on  the 
part  of  the  company  to  turn  the  rear  part  of  the  train  loose  without  any 
lights  or  person  upon  it  to  give  warning,  and  that  the  plaintiff  was  enti- 
tled to  recover  altnough  he  was  technically  a  trespasser. 

Appeal  from  Circuit  Court,  Mercer  County. 
T.  C.  Bell  and  Tlwmpson  &  Roach  for  appellant. 
C.  B.  Simral  and  Durham  &  Jacobs  for  appellee. 

Bennett,  J. — The  appellant,  as  administrator  of  Ed.  Con- 
ley,  sued  the  appellee  m  two  counts  for  killing  his  intestate, 
— one  for  willful,  and  the  other  for  gross  and  ordi- 
nary neglect.     There  is  no  allegation  in  either  count  death' b^'wii- 
of  the  petition  that  the  intestate  left  either  widow  f^*  neiHect- 
or  child.     Besides,  the  proof  shows  that  he  left  coiuterai 
neither.     Therefore,  according  to  the  repeated  de-  ^•»<>>'«<>- 
cisions  of  this  court,  recently  rendered,  the  appellant  cannot 
recover  on  the  count  for  willful  neglect. 
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The  only  question  is,  does  certain  evidence,  as  it  appears 
in  the  record,  if  believed,  authorize  the  appellant  to  recover 
P^^  for  ordinary  or  gross  neglect?    Let  us  see.     The 

^  appellant's  intestate  was  killed  almost  immediately, 

at  Burgen  depot,  Mercy  county,  Kj.,  by  the  rear  part  of  the 
appellee's  stock  train.  No.  10,  runnmg  over  him  on  January 
8,  1883,  about  7  o'clock  at  night.  On  behalf  of  the  appellant, 
the  evidence  shows  that,  while  the  said  train  was  coming 
south,  about  7  o'clock  at  night,  it  being  very  dark  and  a  driz- 
zling rain  falling,  said  train  was  cut  in  two,  probably  about 
three-fourths  01  a  mile  from  Burgen  depot,  ^nd  the  front  part 
of  the  train  was  drawn  by  the  engine,  at  a  more  rapid  rate, 
until  it  passed  Burgen  depot,  and  stopped  at  the  stock-yard, 
and  the  rear  part  of  the  train,  which  included  three  box-cars 
and  one  caboose,  ran  at  a  slower  rate  by  its  own  momentum, 
the  grade  being  a  down  grade,  from  the  place  of  uncoupling 
nearly  to  the  Burgen  depot,  from  thence  level  to  said  depot, 
until  it  got  almost  to  the  said  depot,  when  it  stopped  ;  that 
the  said  rear  part  of  the  train  was  thus  permitted  to  run  with- 
out any  light  being  placed  or  kept  at  the  front  end  of  it,  but 
a  light  was  at  the  rear  end  ;  that  no  signal  was  kept  on  said 
rear  part  of  the  train  ;  that  no  person  was  stationed  thereon, 
in  a  position  to  look  out  for  danger  and  give  warning  or  stop 
the  train  ;  that  the  appellant's  intestate  was  at  the  depot 
about  the  time  the  front  part  of  the  train  passed  it  on  its  way 
to  the  stock-yard  ;  that  he  boarded  at  the  section-house,  sit- 
uated on  the  west  side  of  the  railroad  track,  and  the  depot 
was  situated  on  the  east  side  of  it ;  that  there  was  a  public 
crossing  about  50  feet  south  of  the  depot,  at  which  he  could 
cross  to  go  to  the  section  house,  or  he  could  cross  by  a  path- 
way, used  principally  by  the  section  house  people,  and  thereby 
shorten  the  distance  that  he  would  have  to  go;  that  said 
road  and  path  crossed  the  track  nearly  at  the  same  place; 
that,  by  the  front  part  of  the  train  blowing  its  whistle  and 
passing  the  depot,  the  deceased,  not  being  able  to  see  the 
rear  part  of  the  train,  there  being  no  light  in  front,  and  not 
hearing  its  silent  approach,  believed  that  the  track  was  clear, 
and  started  to  cross  it,  either  at  the  public  or  private  cross- 
ing, and,  while  crossing,  was  struck  down  and  run  over,  or 
if  not  on  either  of  said  crossings,  but  on  a  private  part  of  the 
track  when  struck,  it  was  the  darkness  of  the  night  that 
caused  him  to  miss  his  way,  and  the  silent,  undiscernible  ap- 

C roach  of  the  rear  portion  of  the  train  that  caused  him  not  to 
ear  or  see  it.  On  the  other  hand,  the  appellee  s  proof  shows 
that  it  did  not  uncouple  its  train  until  it  nad  passed  the  de- 
pot, going  north,  and  had  arrived  at  the  stock-pens,  at  which 
place  the  train  was  uncoupled,  and  the  rear  portion   permit- 
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ted  to  run  back  to  a  point  just  south  of  the  depot,  where  it 
stopped ;  that  a  light  was  on  the  rear  part  of  the  caboose, 
which  light,  by  reason  of  said  portion  running  back  toward 
the  south,  was  in  front,  and  furnished  sufficient  light  to  en- 
able the  deceased,  or  other  persons  on  or  near  the  track,  to 
easily  discern  the  Approach  of  said  portion  of  the  train ;  that 
the  deceased,  while  trespassing  on  the  track,  either  in  at- 
tempting to  cross  just  ahead  ofsaid  train,  or  while  walking 
on  tne  track,  or  attempting  to  cross  hy  crawling  under  the 
train,  in  either  case,  negligently  failing  to  notice  that  the 
train  was  approaching,  was  killed. 

It  may  be  that  the  deceased  was  run  over  and  killed 
while  he  was  on  the  track,  either  walking  on  it  or  crossing 
it  not  at  a  point  where  he  had  the  legal  right  to  be.     If  this 
be  so,  he  was  technically  a  trespasser,  and  only  technically 
a  trespasser.     So,  the  question  is,  did  the  fact  that  he  was 
technically  a  trespasser  excuse  the  appellee,  if  the  deceased 
was  killed  under  the  circumstances  contended   for  by  the 
appellant?     According   to  the  appellant's  contention,   the 
appellee  having  uncoupled  its  train  on  a  dark  night,  with- 
out a   light  in  front  to  warn  persons  having  occasion  to 
be  on   the   track  of  its  approach  ;    without  a  lookout  to 
warn  persons,  that  might  be  on  the  track,  of  danger,  and 
powerless  to  discover  such  persons  for  the  want  of  a  light ; 
without  a  person  on  the  train  to  stop  it  in  case  of  danger 
to  such  persons,  or  if,  having  the  train  in  charge,  unable  to 
discover  such  danger  for  the  want  of  light;   and  having  suf- 
fered it  to  run  up  to  its  depot,  situated  in  a  town  of  150  or 
200  inhabitants,  living  on  either  side  of  the  track,  near  the 
depot,  and  a  public  and  private  cro5sing  near  the  same,  and 
persons  likely  to  be  crossing  the  track  in  going  to  and  from 
the  depot  at  that  hour,   either  for  business  or  pleasure, 
also  crossing  in  going  to  their  respective  homes  from  busi- 
ness pursuits;  and  as  these  persons,  by  seeing  and  hearing 
the  main  part  of  the  train  pass  the  depot,  would  naturally 
suppose  that  the  way  was  clear,  and  would  attempt  to  cross 
the  track  at  the  most   convenient  place  of  crossing,  as  is 
customary  in  towns  of  that  size,  without  fear  of  evil,  or,  by 
reason  of  the  darkness  of  night,  might  miss  their  way,  and 
cross  at  a  point  where  there  was  no  public  crossing, — that, 
under  these  circumstances,  it  was  inexcusable  negligence  to 
thus  turn  said  rear  train  loose,  to  silently  and  unseen  run 
down  any  person  that  might  be  crossing  the  track,  whether 
or  not  at  a  crossing. 

We  recognize  and  repeat  the  rule  that  the  operators  of  a 
train  are  ordinarily  under  no  obligation  to  look  out  for  tres- 
passers ;  that,  as  a  rule,  they  have  the  exclusive  right  to  their 
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track,  and  have  the  right  to  presume  that  no  person  will  tres- 
pass upon  it,  and  are  therefore  under  no  obligation 
obiiffAtioB  to  X.O  look  out  for  them.  But  this  rule  as  to  looking  out 
fftrmtrit*^  for  such  persons  has  its  exceptions, — one  of  which 
«n.  is  that  wnere  the  train  is  running  through  a  city 

or  town,  and  the  people  thereof  may  cross  the 
track,  at  any  and  all  hours  at  such  points  as  may  be  conven- 
ient, whether  public  or  not,  and  the  operators  nave  reasons 
to  know  that  such  is  the  habit,  it  is  their  duty  to  look  out  for 
such  persons,  and  take  reasonable  precaution  not  to  run  over 
them.  In  making  approaches  to  these  places  or 
wiV^nuw^*  going  through  them,  thev  are  required  not  only 
ortowBt.  to  look  out,  but  to  ring  tlie  bell,  etc.,  whether  ap- 
proaching a  crossings  or  not.  Why  so  ?  It  is  for 
the  purpose  of  seeing  persons  in  time  not  to  injure  thetn»a"° 
of  warning  them,  whether  trespassers  or  not,  of  the  approach 

of  the  train,  in  order  that  they  may  get  out  of  the  way-     This 
they  are  required  to  do,  even  in  the  oright day-time.     Ifthev 
fail  to  do  this,  it  has  been  held,  time  and  again,  that  such 
failure  is  actionable  negligence.     In  this  line  is  the  c3sc  oi 
Louisville  &  N.  R.  Co.  v.  Schuster  (Ky.},  7  S.  W.  Rep-  }1^ 
35  Am.  &  Eng.  R.  Cas.  407;  Shelby's  AcfmV  v,  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.,  85  Ky.  224.     But  the  case  here,  according 
to  'the  appellant's  facts,  is  that  the  appellee  having  turned  ^^ 
rear  cars  loose,  unlighted  in  front,  and  therefore  not   ^  .  w 
control,  so  far,  at  least,  as  to  render  any  assistance,  the  *^}S|j| 
being  dark,  in  case  of  a  collision  with  any  person  that  tn^?"^ 
be  on  the  track,  the  cars  being  separated  from  the  eng^'*^' 
their  approach  would  be,  at  least  as  compared  with  th^/'^' 
dinary  movement  of  trains,  almost  noiseless,  and  not   ^^    7 
to  be  heard  or  noticed ;  also  in  a  dark  night,  and  in  tb^  ^^ 
sence  of  a  light  to  arrest  the  attention,  their  approach  W<5"^^ 
not  ordinarly  be  observed  until  too  late  to  get  out  out  ox  tn^ 
way.     It  is  a  well  known  fact  that  a  person  standing"  ^^^ 
straight  line  with  a  train  that  is  approaching  or  recedi^S  \ 
often  unable  to  discern  that  it  is  moving.     This  is  so  ^^^^x 
the  day  time.     In  a  dark  night  it  may  be  regarded  as  a  ^^f 
fact  that  a  person,  being  on  the  track  of  a  roadbed  woul^  . 
unable  to  discern  cars  unlighted,  approaching  him  by  ^    .^ 
own  momentum,  until  they  had  gotten  immediately   ^P 
him.  , 

So  the  question  is,  is  the  turning  these  cars  loose,  ^^  .^ 
the  circumstances,  such  a  departure  from  a  manifest  duty 
wards  the  local  public  as  to  entitle  the  appellant  to  re<^^ 
for  the  injury  inflicted  on  his  intestate  by  reason  of  su<^"^ ' 
parture,  although  the  intestate  was  at  the  time  a  technical  *^^ 
passer  upon  the  track?    The  rule  applicable  to  actions  io^ 
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negligence  of  the  defendant  that,  if  the  negligence  of  the 
plaintiff  so  far  contributed  to  the  injury  as  that  tne 
injury  would  not  have  occurred  but  for  such  contrib-  lUowiig  ««» 
utory  negligence,  he  cannot  recover,  is  as  well  set-  ♦•'»<'owb 
tied  as  any  principle  of  law.  But  is  it  applicable  Ji^JlJI^ul*/*"* 
to  a  case  where  the  negligence  on  the  one  side  con-  lookout, 
sists  of  a  technical  trespass,  as  the  one  in  this  case, 
and  a  failure  to  perform  a  manifest  duty,  as  in  this  case  ?  The 
omission  to  do  or  the  doing  anything  that  is  the  manifest 
duty  of  a  person  not  to  do  or  to  do,  does  not  entitle  such  per- 
son  to  immunity  from  liability,  in  damages,  to  the  person  in- 
jured thereby,  simply  because  such  person  was  a  mere  tres- 
passer, and  but  for  which  the  injury  would  not  have  occurred. 
Where  the  injury  is  the  result  of  the  non-performance  or  a 
violation,  however  innocent  of  intention,  of  a  plain  and  mani- 
fest duty  for  the  protection  of  human  life  or  safety,  the  party 
thus  acting  will  not  be  heard  to  say,  in  justification,  that  the 
person  thus  injured  was  merely  a  trespasser.  This  is  true 
even  though  the  party  injuring  was  dealing  with  his  own 
property,  and  the  party  injured  was  a  technical  trespasser 
thereon.  Of  course,  the  foregoing  rule  does  not  apply,  if  the 
injured  party,  knowing  the  existence  of  the  danger,  purposely 
or  negligently  puts  himself  in  its  way.  He  thus  puts  himself 
in  its  way  at  his  peril,  and  should  be  considered  as  having 
purposely  brought  the  injury  on  himself,  and  should  be  left 
to  bear  it.  A  train  of  running  cars — these  were  running,  ac- 
cording to  the  appellant's  proof,  at  the  rate  of  about  fifteen 
miles  per  hour — is  more  dangerous,  if  thus  circumstanced,  to 
the  life  of  persons  with  whom  it  comes  into  contact,  than  that 
of  the  most  ferocious  and  powerful  wild  animal,  and,  certainly, 
it  cannot  be  lawfully  turned  loose  to  run  by  itself,  and  expose 
persons  that  may  be  on  the  track,  either  by  accident,  mistake, 
or  design,  to  its  destructiveness. 

Humanity  positively  forbids  the  owner  of  property  that  is 
dangerous  to  human  life  and  safety  to  knowingly  turn  such 
property  loose,  even  upon  his  own  ground,  where 
it  will  do  mischief,  even  to  a  technical  trespasser.      JiVJ!!!!! 
Such  conduct  is  regarded  as  utterly  at  war  with 
the  principles  of  humanity,  and  as  smacking  of  savagery. 
That  the  party  hurt  was  a  mere  trespasser,  and,  otherwise 
than  in  this  legal  aspect,  perfectly  innocent  and  harmless,  does 
not  excuse  the  person  that  injured  him  by  means  manifestly 
injurious  to  human  life  and  safety.     By  being  technically  a 
trespasser  he  does  not  forfeit  all  right  to  protection.     This 
fact  is  made  manifest  in  various  ways;  for  instance,  although, 
ordinarily,  tlie  conductor  in  running  his  train  is  not  bound  to 
look  out  for  trespassers,  yet  he  is  bound,  if  he  discovers  him 
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in  time,  to  use  all  means  at  his-  command  to  protect  him. 
Why  is  he  not  ordinarily  required  to  look  out  for  trespassers 
in  running  his  train?     It  is  not  because  the  trespasser  has 
forfeited  his  right  to  protection,  but  it  is  because  he  has  the 
right  to  presume  that  he  will  not  trespass  upon  the  track. 
But  if  he  does  trespass,  and  is  seen,  it  is  the  duty  of  the  con- 
ductor to  use  all  the  means  at  his  command  to  protect  him. 
This  obligation  presupposes  it  to  be  the  duty  of  the  owners 
of  the  train  to  have  it  always  properly  and  efficiently  equipped 
and  controlled,  and,  while  it  is  ordinarily  not  their  duty  to  look 
out  for  trespassers,  yet  they  have  no  right  to  voluntarilv  de- 
prive themselves  of  the  means  and  power  of  protecting  tlicm, 
if  discovered  in  time.     If  the  train,  with  steam  up  and  ^^^^1^ 
headway,  should  be  abandoned  and  permitted  to  run  by  itseii, 
no  one  would  doubt  the  owner's  liability  for  any  injury  done 
to  a  trespasser  on  the  track,  while  thus  running.    Why  ^* 
Because  those  whose  duty  it  was  to  have  the  train  in  ^^^J'^j 
had  abandoned  it  to  the  destruction  of  human  life,  and   had 
deprived  themselves  of  the  power  of  preventing  it.     I^  "^^ 
been  repeatedly  held — indeed,  we  do  not  recall  a  sing^l^   ^^' 
ception  to  the  rule — that  if  a  person  knowingly  turnif^S  .^ 
ferocious  animal  loose,  even  in  his  own  inclosure,  whi^"  ^^ 
likely  to  be  visited  by  mere  trespassers,  and  if  any  tresp^-sser, 
ignorant  of  the  presence  of  the  animal,  is  injured  by    p^i^ 
animal  while  trespassing  in  the  inclosure,  the  owner  is  li^^ 
in  damages  for  the  injury.  .       , 

The  owner  has  the  right  to  the  exclusive  use  of  the  a,tx^^^^ 
and  inclosure,  but  he  has  no  right  to  do  that  which  is  a  m^^^' 
fest  injury  toothers,  even  though  such  others  be  trespasser?* 
for  there  is  no  proportion  between  the  technical  tresp^^^  ^^ 
merely  walking:  througfh  another's  inclosure  and  the  raai^^^^^ 
wrong  done  to  the  life  and  safety  of  all  persons,  whether  ^  ? 
passers  or  not,  that  may  come  in  contact  with  it.    It  is  tne 
duty  of  the  citizen  not  to  knowingly  do  an  act  that  will  ha^^^^ 
human  life  and  safety,  unless  it  is  done  to  prevent  crim^- 
the  appellee  had  turned  loose  on  the  track  a  ferocious  buU  to 
run  down  it,  and,  in  running  down  it,  it  had  killed  the  o^pP^^ 
lant's  intestate,  would  it  be  doubted  that  the  appellee  won^^ 


else  he  would  not  have  gotten  killed,  yet  the  appellee  is  ^fi^ 
responsible  for  the  killing,  because  he  does  that  vfnici^ 


manifestly  dangerous  to  the  lives  of  all  persons  t^^\J^Pf 
rightfully  or  wrongfully,  be  on  the  track.     If  it  be  said  ifl^f  , 
the  parallel  between  the  cases  just  put  and  the  running  P^r 
train  is  wanting  in  the  fact  that  the  running  of  the  train  is 
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business  operation,  and  is  governed,  as  to  matters  of  damages, 
by  a  violation  of  prudential  business  rules  and  obligations, 
and,  in  the  cases  put,  the  parties  are  held  responsible  for 
violating  police  duties  and  obligations,  as  a  general  proposi- 
tion this  distinction  is  correct.  But  here  the  train,  possessing 
most  destructive  power,  contrary  to  a  manifest  duty,  is  turned 
loose  to  run,  unlighted  and  uncontrolled,  and  kill  all  persons, 
whether  trespassers  or  not,  that  may  be  overtaken  by  it. 
Such  conduct  is  a  violation  of  a  manifest  duty  to  the  public, 
trespassers  and  all,  not  to  turn  such  a  power  loose.  An  in- 
struction ought  to  have  been  given  in  accordance  with  the 
foregoing  views.  The  judgment  is  reversed,  with  directions 
to  ^rant  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

Action  for  Wrongful  Death — Collateral  Kindred — Kentucky  Statute. — By 
the  Kentucky  statute,  when  the  deceased  has  left  neither  wic^ow  nor  chila- 
ren  surviving  him,  no  cause  of  action  survives  to  his  personal  representative 
for  his  death  by  the  wilful  neglect  of  another.  Kentucky  Cent.  R.  Co.  v. 
Wain  Wright's  Adm'r,  Ky.  Ct.  App.,  March  20,  1890. 


Carrington 

V. 

Louisville  &  Nashville  R.  Co. 

(88  Ala.  472.) 

'  Appeal  by  Plaintiff — Inadequate  Verdict — Questions  Considered. — When 
the  plaintiff  appeals  from  a  verdict  in  his  favor  for  damages  for  injuries  sus- 
tained, any  ruling  of  the  trial  court  bearing  merely  on  the  question  of  de- 
fendant's liability,  and  not  affecting  the  amount  of  damages  recovered,  will 
not  be  considered,  however  erroneous  it  may  be. 

Signals — Duty  of  Engineer  at  Common  Law — Collection  of  Houses. — In  the 
absence  of  a  statutory  provision,  the  engineer  in  charge  of  a  train  is  under 
no  duty  to  ring  the  bell  or  blow  the  whistle  when  approaching  a  collection 
of  houses  constituting  an  unincorporated  village. 

Lookout  for  Trespassers—  Duty  of  Engineer. — The  engineer  is  not  bound  to 
keep  a  look-out  for  trespassers  upon  the  track  in  the  absence  of  some 
special  fact  or  reason  calling  for  diligence  in  that  respect. 

Same — Collection  ol  Houses  Fenced  off  From  Track. — The  fact  that  many 
people  lived  in  the  vicinity  of  the  place  where  the  trespasser  was  killed, 
does  not  constitute  a  special  reason  calling  for  the  duty  of  keeping  a  look- 
out for  trespassers  when  the  track  is  fenced  off  from  the  adjoining  houses, 
and  there  is  no  evidence  tending  to  show  that  the  track  was  genersdly  used 
by  the  people  in  the  vicinage. 

Cross  Negligence — When  Sufficient  to  Overcome  Contributory  Negligence. 
— Gross  negligence  is  not  sufficient  to  overcome  contributory  negligence 
on  the  part  of  the  person  injured,  unless  it  is  negligence  to  a  degree  that  is 
wanton,  reckless  or  intentional. 
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Tretpatsert  on  Traek — Evidence  of  License. — In  an  action  for  damages 
for  negligently  Icillinga  person  who  was  walicine  upon  a  railroad  track,  eW- 
dence  tending  to  prove  that  persons  in  the  neighborhood  were  accustomed 
to  cross  the  tracks  by  a  foot  path  100  yards  or  so  distant  from  the  place  of 
the  accident  is  irrelevant  to  prove  a  license  to  use  the  track  for  pedestrian 
purposes  generally. 

Same— License — Habit  of  Using  Track  for  Pedestrian  Purposes. — In  an 
action  for  damages  for  negligently  causing  the  death  of  a  person  who  was 
walking  upon  a  railroad  track,  evidence  that  other  persons  were  in  the 
habit  of  walking  along  the  track  at  or  near  the  place  where  the  killing  oc- 
curred, is  inadmissible,  mere  acquiescense  in  the  use  of  the  track  being  in- 
sufficient to  justify  the  trespass. 

Appeal  from  Birmingham  City  Court. 
W.  M,  Brooks,  J,  M,  yan  Hoose  and  David  Smith  for  appel- 
lant. 

Jones  &  Falkner  and  Hewitt,  Walker  &  Porter  for  appellee. 

Somerville,  J. — The  action  is  brougjht  for  the  alleged  kill- 
ing of  the  plaintiff's  intestate  by  collision  with  an  engine  of 
the  defendant  railroad  company  ;  the  injury  having 
Cue  lUtod.  occurred  while  the  deceased  was  walking  on  the 
track  or  right  of  way  of  the  defendant.  The  verdict  of  the 
jury  was  in  favor  of  the  plaintiflF,  and  his  damages  were  as- 
sessed at  the  sum  of  $500. 

1.  It  is  perfectly  apparent,  upon  the  whole  record,  that  this 
finding  of  the  jury  necessarily  determined  every  issue  raised 

in  favor  of  the  plamtiflF,  excepting  alone  the  issues 
pilintm^  affecting  the  amount  of  recovery.  They  manifestly 
BeTiewof  decided  that  the  defendant  was  euilty  of  culpable 
qnestioM  of  negligence,  for  which  it  was  liable  in  damages  to 
.•ffiiffeoee  om  ^j^^  plaintiff.  They  decided,  likewise,  that  the  de- 
^^  '  ceased  was  not  guilty  of  contributory  negligence 

in  any  particular  which  would  bar  a  recovery  by  his  personal 
representative.  The  only  matter  as  .to  which  tne  plaintiff  in 
the  court  below,  who  is  the  appellant  here,  can  or  does  com- 
plain is,  as  we  have  said,  the  amount  of  the  recovery.  He 
maintains  that  the  jury  should  have  found  a  verdict  for  a 
larger  sum  than  $500.  In  this  aspect  of  the  record,  we  have 
a  direct  authority  in  the  case  01  Donovan  v.  Railroad  Co., 
79  Ala.  429,  for  the  proposition  that  we -will  not  consider  as 
reversible  error  any  ruling  of  the  primary  court  bearing 
merelv  on  the  naked  question  of  the  defendant's  liability,  and 
not  aflecting  the  amount  of  damag^es  recovered,  however  er- 
rone(^s  it  may  be  in  fact,  because,  if  error,  such  ruling  is  error 
without  injury  to  the  plaintiff. 

2.  The  accident  which  is  the  basis  of  the  present  action  oc- 
curred on  February  10,  1887,  before  the  present  Code  went 
into  operation.     As  the  statute  then  stood,  the  dut}'  of  an  engi- 


VOL.  41]  INJURIES  TO  TRESPASSERS.  545 

neer  to  ring  the  bell  or  blow  the  whistle  was  expressly  re- 
quired only  at  the  places  enumerated  in  section  1699 
of  the  Code  of  t«76.     This  section  included  regular  ?,Vi!#J!Vi-. 
depots,  public  road  crossings,  curves  crossed  by  ^guaxn, 

f)ublic  roads  where  the  engineer  could  not  see  at 
east  one-fourth  of  a  mile  ahead,  and  incorporated  towns  or 
cities.  Code  1876,  §  1699.  The  duty  had  not  then  been  ex- 
tended to  villages,  whether  incorporated  or  not,  as  in  section 
II 44  of  the  Code  of  1886.  Conceding^  that  the  collection  of 
houses,  with  their  inhabitants,  which  is  shown  to  be  adjacent 
to  the  place  of  the  accident,  constituted  a  village,  there  was 
no  statutory  duty  imposed  on  the  engineer  in  charge  of  de- 
fendant's train  to  ring  the  bell  or  blow  the  whistle  at  the  place 
where  Carrington,  the  deceased,  was  killed. 

3.  The  deceased  was  a  trespasser  and  had  no  lawful  right 
to  walk  on  the  defendant's  right  of  way.     There  was  there- 
fore no  duty  devolving  on  the  engineer  to  antici- 
pate or  expect  such  an  unlawful  trespass  ;  and  hence  JJ^Jfo^t  f^*^ 
no  duty  existed  to  keep  a  vigilant  lookout  for  the  trespMien. 
perpetrator,  in  the  absence  of  some  special  fact  or 

reason  which  called  for  diligence  in  this  particular.  Bentley 
v.  Georgia  Pac.  R.  Co.,  86  Ala.  484,  citingWomack's  Case,  84 
Ala.  149;  Blanton's  Case,  84  Ala.  154;  Donovan's  Case,  84 
Ala.  141.  As  forcibly  said  by  Strong,  J.,  in  Philadelphia  & 
R.  R.  Co.  V.  Hummeil,  44  Pa.  St.  375,  "  there  is  as  perfect  a 
duty  to  guard  against  accidental  injury  to  a  night  intruder 
into  one's  bed-chamber  as  there  is  to  look  out  for  trespassers 
upon  a  railroad,  where  the  public  has  no  right  to  be.  '  The 
sooner  this  salutary  principle  is  understood  by  the  public,  the 
greater  will  be  the  security  of  human  life,  and  the  fewer  will 
be  the  number  of  deaths  from  reckless  exposures  of  person  to 
the  perilous  danger  of  walking  on  railroad  tracks,  in  the  pres- 
ence of  moving  engines,  of  which  one  now  reads  every  day 
in  the  public  press, 

4.  The  third  charge  requested  by  the  plaintiflf,  in  effect,  as- 
sumes that,  "  if  many  people  lived  in  the  immediate  vicinity 
where  Carringion  was  killed,"  this  would  consti-  _ 
tute  a  special  reason  calling  for  the  duty  of  keeping  Dnty^nLre 

a  vigilant  lookout  for  trespassers.  This  hypothesis  track  adjoins 
is  rather  indefinite,  especially  in  view  01  the  fact  coiiecuoa  or 
that  the  railroad  track  was  not  in  a  street  of  the  al-  •»<*"•■• 
leged  village,  the  adjacent  houses  being  fenced  off  from  the 
track,  and  there  was  no  evidence  tending  to  show  that  the 
track  was  used  generally  by  the  people  in  the  vicinage,  or 
even  to  such  extent  as  to  charge  the  defendant  with  notice  of 
any  probability  of  encountering  a  trespasser  at  or  near  the 
point  of  accident.     The  charge  was  properly  refused,  inde- 

41  A.  &  E.  R.  Cas. — 35 
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pendently  of  the  fact  that  it  relates  only  to  the  question  o( 
defendant's  liability,  and  not  the  measure  of  plairtifl's  damage. 

5.  The  second  and  third  charges  assert,  in  substance,  that 
the  decedent's  want  of  ordinary  care — or,  in  other  words,  his 

contributory  negligence — would  be  overcome  by 
^^n'^-Sni  ^he  **  gross  negligence  "  of  the  defendant,  without 
tribatory  •(!{;-  regard  to  its  nature,  as  evidencing  the  presumption 
iiir«Bee  of  of  a  conscious  indifference  to  consequences.  "  Gross 
puintiir.  negligence, "  generally  speaking,  would  not  be  suf- 
ficient to  overcome  contributory  negligence  of  plaintiffs  in- 
testate, unless  it  was  negligence  to  a  degree  that  w^as  wanton, 
reckless,  or  intentional.  vVe  have  many  times  so  declared 
the  rule.  Bentley's  Case,  86  Ala.  484;  Womack's  Case,  84 
Ala.  149;  Cook's  Case,  67  Ala.  533;  Frazer's  Case,  81  Ala. 
200 ;  Blanton's  Case,  84  Ala.  155.  Even  the  analogous  principle, 
which  authorizes  the  recovery  of  exemplary  damages,  does  so 
only  when  the  negligence  is  so  grossas  to  raise  the  presumption 
of  a  conscious  indifference  to  consequences.  Lienkauf  v. 
Morris,  66  Ala.  406;  Western  Union  Telegraph  Co.  t\  Way,  83 
Ala.  542. 

6.  The  fourth  charge,  asserting  that  the  jury  may  find  a 
iMtninioBt-  certain  conclusion  from  the  state  of  facts  hypothe- 
Arf  BBeat.  sizcd,  was  merely  an  argument  and  announced  no 
proposition  of  law.  It  was  properly  refused.  Hussey's  Case, 
86  Ala.  34 ;  Snider  v,  Burks,  84  Ala.  53. 

7.  The  court  properly  refused  to  admit  the  evidence  tend- 
ing to  prove  that  persons  in  the  neighborhood  were  accus- 
tomed to  cross  the  track  by  a  footpath  100  yards  or 

ETidenreof      ^^  distant  from  the  place  of  the  accident,  in  order 
**"**'  to  get  water  from  a  spring  on  the  east  side.    The 

decedent  was  not  crossing  at  this  path  for  any  such  purpose, 
but  was  walking  up  the  track  laterally,  or  longitudinally. 
Hence  an  alleged  implied  license,  given  to  others,  to  cross 
the  path  to  obtain  water,  would  be  irrelevant  to  prove  a  li- 
cense to  use  the  track  for  pedestrian  purposes  generally. 

8.  Nor  did  the  court  err  in  refusing  to  allow  the  piaintin 
to  prove  that  other  persons  w«re  in  the  habit  of  walking  along 

the  track  at  or  near  the  place  Carrington  waskilled- 
AcqnienceiiM  ^y^  ^^  j^^jj  j„  Womack*s  Case,  84  Ala.  149,  4  South. 
traTk.  Rep.  618.     The  evidence  does  not  tend  to  show  a 

voluntary  license  from  the  railroad  company  for 
the  public  to  use  its  track  as  a  highway  for  pedestrians ;  niere 
acquiescence  not  being  invitation.  Louisville,  N.  A.  &  C.  K. 
Co.  V.  Phillips,  112  Ind.  59,  31  Am.  &.  Eng.  R.  Cas.  432;  '^^" 
Co.  V.  Davis,  79  Ala.  308.  ^  ,    , 

We  find  no  error  in  the  record,  and  the  judgment  is  ai- 
firmed. 
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Personal  Injuries — Duty  to  Maintain  Lookout  and  Discover  Trespassers. — 
See  Barker  v,  Hannibal  &  St.  J.  R.  Co.  (Mo.),  37  Am.  &  Eng.  R.  Cas.  292; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Ryon  (Tex.),  34  Id.  30 ;  Virginia  Midland 
R.  Co.  V,  White  (Va.),  34  Id,  22;  Mobile  &  O.  R.  Co.  v,  Stroud  (Miss.),  31 
Id.  443 ;  Frazer  v.  South  &  North  Ala.  R.  Co.  (Ala.),  28  Id.  565 ;  Scheffler 
V.  Minneapolis  &  St.  L.  R.Co.  (Minn.),  19A/.  173  ;  McAlisterz/.  Burlington  & 
N.  W.  R.  Co.  (Iowa),  19  Id.  108 ;  Terre  Haute  &  I.  R.  Qo.v.  Graham  (Ind.), 
12  Id.  77  ;  East  Tennessee,  V.  &  G.  R.  Co.  v.  White  (Tenn.),  8  Id.  65  ; 
Houston  &  T.  C.  R.  Co.  2/.  Sympkins  (Tex.),  6/<t/.  11  ;  Townley  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Wis.),  4  /^.  562 ;  Marcott  v.  Marquette,  H.  &  O.  K. 
Co.  (Mich.)  4  Id.  548 ;  notes  31  Id.  417  ;  25  /^f.  355. 

Personal  Injuries — Review  on  Appeal — Extent  of  Injuries. — If  no  exception 
has  been  taken  at  the  trial  of  an  action  for  personal  injuries,  and  the  judg- 
ment has  been  affirmed  bv  the  general  term  of  the  supreme  court,  the  New 
York  court  of  appeals  will,  when  the  only  question  in  dispute  in  an  action 
for  personal  injuries  is  as  to  the  extent  of  the  injuries,  dismiss  an  appeal 
on  motion,  the  record  failing  to  disclose  any  question  for  review.  Dalziell 
V.  Long  Island  R.  Co.,  N.  Y.  Ct.  App.,  Jan.  21,  1890. 

Injuries  to  Trespassers — Gross  Negligence — Misleading  Instructions. — In  an 
action  for  damages  for  killing  plaintiff's  son,  where  the  accident  occurred 
at  a  place  where  there  was  no  reason  to  expect  any  one  to  be  on  the  track, 
and  at  a  time  when  the  law  imposed  on  railroad  companies  a  liability  for 
an  injury  resulting  in  death  from  the  negligence  of  an  employe  only  when 
that  was  gross,  an  instruction  that  if  the  jury  believed  from  the  evidence 
that  the  proximate  cause  of  the  injury  was  the  gross  negligence  of  defend- 
ant's servants,  that  if  they  believed  that  the  deceased  was  on  the  track  of 
the  defendant  and  the  employes  operating  the  train  saw^him,  or  could,  by  the 
exercise  of  proper  care  and  attention,  have  seen  him,  and  "  by  the  use  of 
ordinary  care  and  caution  "  could  have  avoided  injuring  him,  and  that  such 
employes  failed  "  to  exercise  reasonable  care  and  caution,"  the  Jury  might 
find  for  the  plaintiff,  is  erroneous  and  misleading.  Missouri  Pac.  R.  Co. 
V.  Brown,  Tex.  Sup.  Ct.,  Nov.  29,  1889. 


Shaw 
New  York  &  New  England  R.  Co. 

{Massachusetts  Supreme  Judicial  Courts  November  27,  1889.) 

Negligence — Construction  of  Track — Absence  of  Bunters. — A  railroad 
track  was  laid  upon  a  descending  grade,  which  at  its  lower  end  stopped  at 
a  street.  There  was  no  bunter  or  other  obstruction  to  prevent  cars  from 
going  beyond  the  end  of  the  track.  There  was  a  telegraph  pole  near  the 
end  of  the  track  and  in  the  street.  Plaintiff,  a  hackman,  was  standing 
with  his  team  in  the  street.  Some  cars  suddenly  and  apparently  without 
the  fault  of  the  railroad  company,  becartie  detached  from  a  train,  ran  be- 
yond the  end  of  the  track,  struck  against  the  telegraph  pole  which  was 
thereby  broken,  and  the  wires  fell  upon  plaintiff's  horses  frightening  them 
and  causing  them  to  injure  plaintiff.  Held,  that  the  jury  were  authorized 
to  find  that  a  bunter  should  have  been  put  up  to  guard  against  just  such 
accidents,  and  that  the  evidence  was  sufficient  to  sustain  a  verdict  for  the 
plaintiff. 
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On  exceptions  from  Superior  Court,  Hampden  County*. 

Tort  bv  Henry  W.  Shaw  against  the  New  York  &  New 
England  R.  Co.  for  damages  for  personal  injuries  sustained 
through  defendant's  negligence.  Among  the  tracks  adjacent 
to  the  depot  in  Springfield  of  defendant's  railroad,  was  a  spur 
track  for  the  purpose  of  loading  and  unloading  freight  cars. 
No  obstructions  or  bunters  had  been  placed  at  the  end  of  this 
track  to  prevent  cars  from  running  beyond.  About  six  feet 
from  the  end  of  the  track  was  a  telegraph  pole.  This  track 
and  other  tracks  in  the  freight  yard  jomed  the  main-line  track 
at  a  point  some  distance  to  the  east  where  the  main-line  track 
had  a  downward  grade.  Plaintiff  on  the  day  of  the  accident, 
drove  up  to  the  platform  of  the  depot,  alighted  from  his  hack, 
and  was  in  the  act  of  collecting  fare  from  a  passenger,  when 
some  freight  cars  standing  at  the  end  of  the  spur  track  were 
driven  against  the  pole.  The  force  was  sufficient  to  break 
the  pole  and  to  cause  the  wires  to  fall  upon  the  horses.  The 
horses  were  so  frightened  that  they  ran  away  and  injured 
plaintiff. 

At  the  time  of  the  accident,  the  railroad  employes  were 
drawing  a  train  of  about  12  cars  on  to  the  main-hne  track. 
As  the  cars  reached  the  main-line  track  a  brakeman  signaled 
to  the  engineer  to  give  them  "  the  slack,"  1.  r.,  to  back  suffi- 
ciently to  relieve  the  tension  and  admit  of  drawing  out  the  pin 
of  a  car.  The  engineer  gave  "  the  slack.**  As  soon  as  he 
stopped  his  engine,  and  as  the  train  straightened  out  a  draw- 
bar pulled  out  of  the  fifth  car  from  the  engine,  causing  that 
car  and  seven  others  to  run  down  the  spur  track  into  the  car 
standing  at  the  foot  thereof.  Defendant's  employes  endeav- 
ored to  stop  the  eight  cars  by  setting  the  brakes,  and  there 
was  no  evidence  that  those  cars  were  not  provided  with  suit- 
able brakes,  or  that  the  railroad  employes  were  guilty  of  any 
necrligence  in  the  management  of  them  after  they  broKeaway. 
The  araw-bar  which  pulled  out  was  held  in  position  on  the 
car  to  which  it  belonged  by  an  iron  key  which  passed  through 
the  bar  in  a  slot  made  for  the  purpose.  The  draw  bar  witn 
all  its  attachments  including  the  key,  was  of  the  kind  g^"^^' 
ally  used  on  freight  cars.  The  pulling  out  of  the  draw-bar 
was  caused  by  the  key  stripping  off,  and  allowing  the  bar  to 
be  pulled  through  an  iron  collar  against  which  the  key  tested' 
A  defect  in  the  key  could  only  be  discovered  by  an  insp^p 
tion  thereof  while  the  draw-bar  was  on  the  car  and  the  key  10 
its  position,  and  the  defendant  employed  a  competent  insP^^' 
tor  who  had  inspected  it  on  the  arrival  of  the  car  that  oa}- 
The  court  refused  to  rule  at  the  defendant's  request  (/)  ^'^^ 
on  all  the  evidence  on  the  case  the  plaintiff  could  not  rtco^- 
er;  (2)  that  if,,  without  the  fault  ornegl\gence  of  the  defend" 
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ant,  the  draw-bar  key  and  the  draw-bar  pulled  out,  causing 
the  train  to  break  away,  and  the  defendants  by  its  servants 
made  due,  reasonable  and  proper  exertions  to  control  it  after 
it  had  thus  broken  away,  the  plaintiff  cannot  recover ;  (3) 
that  if,  without  the  fault  or  neglect  of  the  defendant,  the 
draw-bar  of  the  freight  car  pulled  out  and  by  reason  thereof 
the  train  escaped  from  the  control  of  defendant's  servants, 
and  while  thus  beyond  their  control  ran  into  the  telegraph 
pole,  causine  the  wires  thereon  to  be  dislodged  or  broken,  so 
that  they  fell  upon  the  horses  of  the  plaintiff,  by  reason  of 
which  said  horses  escaped  from  his  control  and  he  was  in- 
jured, the  plaintiff  cannot  recover;  (4)  that  if  the  train  es- 
caped from  the  control  of  the  defendant's  servants  without 
fault  or  negligence  on  their  part,  the  defendant  is  not  liable, 
although  had  a  hunter  or  other  obstruction  existed  at  the 
end  of  the  track,  the  pole  would  not  have  been  hit  and  the 
wires  thereon  dislodged.  The  court  refused  to  give  the  in- 
structions as  requested,  but  gave  them  with  the  following 
modification :  "  unless  there  was  a  defect  in  the  construction 
of  the  road  that  rendered  it  probable  that  the  cars  would  go 
off  of  the  end  of  the  track. '  The  court  also  instructed  the 
jury  that  the  defendant  was  under  no  legal  obligation  to  put 
up  a  hunter  ;  that  it  was  for  it  to  say  whether  it  would  have 
a  bunter  or  not,  but  if  it  did  not,  it  was  held  to  such  care  as 
would  be  necessary  to  the  management  of  the  cars  to  make 
the  management  of  them  reasonably  safe  without  a  bunter. 
The  jury  having  returned  a  verdict  for  the  plaintiff,  the  de- 
fendant excepted. 

J.  B.  Carroll  for  plaintiff. 

Chas.  Z.  Long  ana  R,  M.  Saltonstall  for  defendant. 

C.  Allen,  J. — The  injury  for  which  the  plaintiff  seeks  to  re- 
cover arose  in  this  manner :  The  railroad  track  was  laid  upon 
a  descending  grade,  which  at  its  lower  end  stopped 
at  a  street.     There  was  no  bunter,  or   other  ob-  A^/lfA^?" 
struction,  to  prevent  cars  from  gomg  beyond  the  ©rect  boater, 
end  of  the  track.     There  was  a  telegraph  pole  near 
the  end  of  the  track,  and,  as  we  infer,  in  the  street ;  and  the 
injury  to  the  plaintiff  was  caused  by  cars  which  accidentally, 
and  apparently  without  the  defendant's  fault,  had  become  de- 
tached from  a  train  running  beyond  the  end  of  the  track,  and 
striking  against  the  telegraph  pole,  which  was  thereby  broken, 
and  pne  or  more  of  the  wires  fell  upon  the  plaintiff  s  horses, 
and  frightened  them.     The  want  of  a  bunter  or  other  obstruc- 
tion at  the  lower  end  of  the  track  was  the  defect  relied  on.     We 
cannot  say  that  this  was  not  such  a  defect  as  to  warrant  a 
verdict  for  the  plaintiff.     The  jury  might  properly  find  that  a 
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bunter  should  have  been  put  up,  in  order  to  guard  against  just 
such  accidents.  The  defendant  now  objects  that  the  want  of 
a  bunter  was  not  a  defect  covered  by  the  declaration.  But  the 
request  for  instructions,  and  the  ruling  ^iven^  did  not  rest  upon 
the  pleadings  at  all.  If  the  request  had  rested  on  this  ground, 
the  plaintiff  might  have  had  leave  to  amend,  if  an  amendment 
was  necessary,  which  is  doubtful.  This  objection  is  not  now 
open  to  the  defendants.    Exceptions  overruled. 


Peyton 

V, 

Texas  &  Pacific  R.  Co. 

{^Louisiana  Supreme  Courts  October  Term^  1889.) 

N«sligence — Use  of  Inferior  Engine  with  Fireman  as  Engineer.— It  is  neg- 
ligence on  the  part  of  the  railroad  company,  in  running  accommodation 
trains  through  a  city  to  a  fair  ground  in  the  suburbs,  where  large  numbers 
of  people  conjj^egate  around  the  station,  to  use  an  inferior  locomotive, 'ti'* 
by  a  fireman  mstead  of  a  skilled  engineer,  and  to  run  its  trains  at  a  0^' 
gerous  speed  in  approaching  the  station. 

Contributory  Negligence — Assuming  Dangerous  Position  in  Attemptto'^^^ 
Life. — It  is  not  contributory  negligence  in  a  person  to  risk  his  life,  or  w^^ 
himself  in  a  position  of  great  danger,  in  an  effort  to  save  the  life  of  anoujer. 
or  to  rescue  another  from  a  sudden  peril  or  great  bodily  harm.  **  Tbe  \^^ 
has  so  high  a  regard  for  human  life  that  it  will  not  impute  negligei^ce to ^^ 
effort  to  preserve  it,  unless  made  under  such  circumstances  as  to  constitute 
rashness,  in  the  judgment  of  prudent  persons.  "  t 

Excessive  Damages — Reduction  by  6ourt  on  Appeal — The  alloi^^^  ? 
excessive  damages  by  juries  for  personal  injuries  must  be  discounte^*"^' 
Judgment  amended,  reduced  from  $25,000  to  $5,000. 

Appeal  from  District  Court,  Parish  of  Caddo. 

Wise  &  Herndon  for  appellant. 

U.  5.  Jones,  M.  C.  Elster,  and  Bell  &  Randolph  for  app^"^' 

PocHE,  J. — Plaintiff  claims  damages  in  the  sum  of  64^'^ 
CMeiuted.     ^^^  personal  injuries  inflicted  on  him  by  one  o'^" 
defendant's  trains  through  the  alleged  carelessness 


for  personal  injuries  inflicted  on  him  by  one  o'^" 
defendant's  trains  through  the  alleged  carele 
)f  the  railroad  employes.     The  defense  is  ag 
denial,  coupled  with  the  plea  of  contributory  negligence-  ^^j 


fendant  appeals  from  verdict  and  judgment  in   the  s^^ 
$25,000.  .  J 

The  evidence  is  conflicting  on  all  the  pertinent  and  ni^^^^^ 
facts  involved  in  the  controversy.  After  a  thorough  sttia/^ 
the  record,  we  find  from  the  preponderance  of  the  testinJ^^^ 
the  following  substantial  facts  as  bearing  on  the  issues  of  ^^0 
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ligence  on  the  part  of  the  company,  and  of  contributory  neg- 
ligence on  the  part  of  plaintiff ;— The  accident  occurred  in  No- 
vember, 1888,  at  or  near  the  fair  grounds  situated  ^ 
on  the  outskirts  of  the  city  of  Shreveport,  while  a  *^  '' 
fair  was  being  held  there.  During  the  week  of  the  fair,  the- 
company  ran  accommodation  trains  from  its  depot  in  the  city 
to  the  grounds  and  back,  on  a  schedule  of  15  minutes  each  way. 
While  plaintiff,  and  a  large  number  of  other  visitors  at  the  fair, 
were  standing,  on  a  temporary  platform  erected  near  the 
grounds,  awaiting  an  outgoing  train,  on  which  they  intended 
to  return  to  the  city,  he  noticed  on  the  track,  and  in  dangerous 
proximity  to  the  approaching  train,  a  person,  who  was  a  friend 
of  his,  and  who  was  in  an  inebriate  condition,  standing  with 
his  back  to  the  train,  and  apparently  unconscious  of  threat- 
ened peril.  He  at  once  resolved  to  save  his  friend,  and,  run- 
ning to  him,  he  succeeded  in  pushing  him  oflFof  the  track,  but 
was  himself  struck  by  the  pilot-beam  of  the  locomotive  to 
which  the  train  was  attached,  and  received  injuries  from  which 
he  suffered  great  pain,  was  disabled  for  several  months,  and 
from  which  Tie  was  not  yet  relieved  at  the  time  that  the  case 
was  tried  below,  at  the  end  of  the  past  month. 

We  are  satisfied  from  the  preponderance  of  the  testimony, 
which  is  very  conflicting  on  this  point,  that  in  approaching 
that  platform,  full  of  people  of  all  ages,  which  was 
the  regular  fair-ground  station  for  the  defendant's  tw"f*^.**" 
accommodation  trains,  situated  at  the  intersection  rerioreBgiii* 
of  a  public  thoroughfare,  the  train  was  driven  with  withflremm 
unusual  speed,  and  at  a  dangerous  rate,  without  •••■«?»■••»•• 
which  the  accident  would  not  have  occurred.     It  is 
also  in  proof  that  the  locomotive  used  on  the  occasion  was  a 
switch-engine, — not  such  as  should  be  used  to  carry  great  num- 
bers of  passengers, — and  that  it  was  in  charge  of  a  fireman,  not 
a  regular  or  competent  engineer,  who  was  at  that  moment  per- 
forming the  functions  of  the  regular  engineer,  the  latter  having 
absented  himself,  in  order  to  go  to  his  evening  meal.     An 
these  circumstances  combine  together  to  make  a  clear  case  of 
negligence  against  the  company. 

The  question  of  contributory  negligence  must  now  be  met. 
The  argument  on  that  point  is  that  plaintiff  brought  on  the  ac- 
cident himself,  by  his  reckless  attempt  to  jump  on 
a  railroad  track  immediately  in  front  of  an  approach-  contribatorj 
ing  train,  at  a  close  and  dangerous  distance  from  it.  itt"mpt  tcT 
Plaintiff  testifies,  and  he  is  corroborated  by  several  MTeiire. 
unimpeached   eye-witnesses,  that  without  his    or 
other  prompt  assistance  the  intoxicated  man  on  the  track  would 
have  been  run  over,  and  probably  killed.     Plaintiff  who  was 
a  strong  and  vigorous  man, — of  more  than  ordinary  strength, 
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— States  that  from  the  appearance  of  things  he  believed    that 
he  could  save  the  man  and  avoid  injury  himself. 

Similar  positions  and  circumstances  have  several  times 
been  presented  to   judicial  investigation,  as  involving   the 
question  of  negligence,  and  have  been  variously  construed. 
But  the  opinion  which  commends  itself  to  our  approbation, as 
resting  on  sound  principles  of  humanity,  is  to  the  effect    that 
they  do  not  constitute  contributory  negligence  on  the    part 
of  the  person  who  is  injured  in  the  attempt.     Text-writers 
on  railroad  law  and  kindred  subjects  have  formulated    the 
rule  thus:  "  When  one  risks  his  life,  or  places  himself  in  a 
position  of  great  danger,  in  an  effort  to  save  the  life  of  an- 
other, or  to  protect  another,  who  is  exposed  to  a  sudden  peril, 
or  in  diinger  of  great  bodily  harm,  it  is  held  that  such  exposure 
and  risk  for  such  a  purpose  is  not  negligent.     The  law  has  so 
high  a  regard  for  human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless  made  under  such  cir- 
cumstances  as  to  constittfte  rashness,  in  the  judgment  of 
prudent  persons.**     The  principle  was  culled  from  a  well  con- 
sidered  opinion  of  the  court  of  appeals  of  New  York,  in  the 
case  of  Eckert  t/.  Long  Island  R.  Co.,  reported  in  43  N-  V. 
503.     Beach,  Contrib.  Neg.  45  ;  2  Thomp.  Nog.  1 174 ;  Pierce, 
R.  R.  328 ;  Ron  R.  R.  1029.     The  ruling  has  received     sub- 
sequent judicial  sanction,  and,  appreciating  it  as  rational,  and 
as  tending  to  foster  a  proper  spirit  of  generous  impulses  to- 
wards persons  who  are  in  danger,  we  add  our  indorsement 
to  that  of  other  courts  of  last  resort,  in  other  states  of  the 
American  Union.     The  evidence  is  satisfactory  on  the  point 
that  the  attempt  of  plaintiff  to  save  the  life  of  a  human  being, 
or  at  least  to  rescue  him  from  imminent  peril,  cannot  be 
characterized  as  rash  or  reckless,  in  the  judgment  of  prudent 
men,  and  that  his  venture  would  have  been  successfu  1  and 
harmless,  if  the  train  had  not  approached  the  station  with  rep- 
rehensible speed. 

We  now  approach  the  question  of  the  quantum  of  damages 
which  plaintiff  should  recover  in  the  case.  In  view  of  the 
finding  of  the  jury,  which  met  with  the  approval  of 
ExcewUe  the  district  judge,  in  his  refusal  of  a  new  trial,  the 
^*"3^"*"  solution  of  that  question,  to  our  satisfaction,  xinder 
Tcrdict.  our  desire  and  our  duty  to  do  even  handed  jus- 

tice to  both  litigants,  has  not  been  free  of  difficult' 
and  hence  it  has  cost  us  much  thought  and  study.  As  we 
have  had  occasion  to  say  in  several  cases :  "  While  we  do  not 
pretend  to  lay  down  any  exact,  arithmetical  rule  of  proposi- 
tion in  the  estimateof  such  damages,  yet  they  must  bear  some 
kind  of  reasonable  relation  to  each  other  in  different  cases, 
with  the  reserve,  however,  that  the  damages  should  always 
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be  substantial."  Towns  v,  Vicksburg,  S.,etc.,  R.  Co.,  37  La. 
Ann.  636,  A  review  of  our  reports  in  similar  cases  points  to 
only  two  occasions  on  which  tnis  court  has  allowed  damages 
in  excess  of  $10,000  for  personal  injuries;  and  these  were  lor 
very  grievous  and  permanent  results.  Barksdull's  Case,  23 
La.  Ann.  180;  Choppin's  Case,  17  La.  Ann.  19.  Among  the 
cases  we  find  an  allowance  of  $7,000  for  an  accident  resulting 
in  the  death  of  the  head  of  a  large  family,  to  whom  he  was 
the  only  support,  and  the  allowance  of  $5,000  for  the  death 
of  a  man  similarly  situated  ;  and,  in  another  case,  a  judgment 
of  $3,000  for  a  like  result.  Curley's  Case,  40  La.  Ann.  810; 
Faren  v.  Sellers,  39  La.  Ann.  loi  i ;  Clairain  z/.  Western  Union 
Telegraph  Co.,  40  La.  Ann.  178.  And,  in  so  far  as  our  ob- 
servation has  gone,  we  find  that  the  courts  of  other  states  of 
the  Union  have  not  reached  as  high  figures  as  this  court  has 
allowed. 

Substantial  damages  must  be  awarded  in  proper  cases ;  but, 
bv  all  means,  speculative  litigation  must  be  discouraged,  and, 
impossible,  checked.  Now,  in  the  present  case  we  have  no 
hesitation  in  saying  that  the  verdict  is  largely  excessive,  and 
beyond  all  measure,  and  all  precedents.  That  the  plaintiff 
was  seriously  injured  ;  that  he  suffered  great  pain ;  was  ex- 
posed to  loss  of  time,  loss  of  business,  to  large  expenses  for 
medical  assistance, — cannot  be  denied,  and  evidence  to  that 
effect  is  uncontradicted.  But  it  is  equally  true  that  he  has 
rapidly  improved  under  medical  treatment ;  that  for  months 
he  has  been  able  to  walk,  go  about  and  attend  to  business,  with- 
out the  use  of  crutches,  and  without  the  need  of  assistance  ; 
and,  above  all,  that  he  is  yet  alive,  fully  able  to  earn  his  liveli- 
hood, and  well  disposed  to  enjoy  life.  His  most  serious  in- 
jury, and  the  most  irritating  cause  of  his  sufferings,  is  the  in- 
flammation of  his  hip  joint.  But  conripetent  physicians,  some 
of  whom  have  rendered  him  professional  services,  and  others 
who  have  critically  examined  him,  all  testify  that,  with  proper 
treatment,  prudent  care,  and  attention,  he  can  be  radically 
cured.  Great  reliance  is  placed  by  his  counsel,  as  a  fruitful 
source  of  damages,  on  the  fact  that  he  is  now  afflicted  with 
hernia,  characterized  bv  symptons  of  threatening  strangula- 
tion, which  they  confidently  attribute  to  the  railroad  acci- 
dent. Plaintiff  himself  testifies  that  it  is  a  result  of  the  blow 
which  he  then  and  there  received.  But,  of  course,  his  testi- 
mony is  not  that  of  an  expert ;  and  none  of  the  physicians 
who  were  examined  testify  directly  in  the  same  sense.  One 
of  them  says:  "  It  [hernia]  is  frequently  the  result  of  direct 
violence  ;  but  I  can't  say  as  to  this."  True,  plaintiff  says  that 
one  of  the  physicians,  who  attended  to  him  at  his  home  for 
several  days,  saw  his  bernia,  and  pronounced  it  very  serious, 
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and  perhaps  dangerous.  But  this  is  merely  hearsay ;  and  a 
strange  coincidence  must  be  noted  in  this  connection,— the 
failure  of  plaintiff  to  take  the  testimony  of  that  physician,  and 
of  another  physician  of  his  neighborhood,  who  rendered  the 
first  medical  aid  which  he  received  after  the  accident  Noth- 
ing  in  the  nature  of  this  csise,  or  in  the  surrounding  circum- 
stances, can  legally  screen  this  party  from  the  effect  of  the 
rule  which  jurisprudence  applies  to  litigants  who  fail  to  pro- 
duce important  testimony  easily  within  their  reach,  and  pre- 
sumably under  their  control.  Ketchum  v.  Texas  Pac.  R.Co., 
38  La.  Ann.  779 ;  Day  v.  New  Orleans  Pac.  R.  Co.,  35  La. 
Ann.  694. 

We  are  constrained  to  notice  another  circumstance  which 
goes  a  great  way  to  negative  the  assertion  that  hernia  was 
one  of  the  results  of  the  accident.     Nearly  three  weeks  after 
he  had  been  injured,  plaintiff  was  placed,  on  the  recommen- 
dation of  his  home  physicians,  under  the  treatment  of  Dr.  M. 
M.  Bannerman,  of  &rand  Cane,  La.,  as  a  surgeon  of  superior 
ability,  who  then  took  him,  and  had  him  under  his  charge  for 
more  than  a  month,  including  three  weeks  during  which  he 
was  under  the  doctor's  own  roof,  receiving  his  daily  and  al- 
most constant  attention,  of  the  most  intimate  character.  And 
yet  in  his  testimony  Dr.  Bannerman  does  not  make  a  single 
reference  to' hernia  in  connection  with  his  patient.    Far  from 
it,  his  testimony  contains  the  following  very  significant  state- 
ment :    "  Plaintiff,  during  my  treatment,  complained  of  no 
other  injury  resulting  from  tne  railroad  accident  except  that 
in  his  hip  joint."     It  is  in  proof,  and  plaintiff  himself  testifies 
that  many  years  ago  he  was  ruptured  on  the  right  side,  and 
it  is  shown  that  he  is  now  ruptured  on  both  sides;  but  the 
evidence  entirely  fails  to  trace  the  second  rupture  to  the  rail- 
road accident.     That  element  of  damages  must  therefore  be 
eliminated  from  the  case.     And  we  therefore  conclude  that 
an  allowance  of  $5,000  is  amply  sufficient  to  compensate  plaint- 
iff for  all  the  pains  that  he  has  suffered,  the  loss  of  business  and 
of  time  that  he  has  incurred,  to  meet  the  expenses  of  past  medi- 
cal attendance,  and  to  secure  the  future  treatment  and  atten- 
tion  needed  to  fully  restore  him  from  the  effects  of  the  injuries 
which  he  received.     To  allow  more  would  be  enriching  o"^ 
litigant  at  the  expense  of  the  other.  . 

It  is  therefore  ordered,  adjudged,  and  decreed  that  tne 
judgment  appealed  from  be  amended  by  reducing  the  amoun 
of  damages  to  be  recovered  by  plaintiff  from  twentj'-nye  ^ 
five  thousand  dollars;  and  that,  as  thus  amended,  saidp| 
ment  be  affirmed ;  and  that  costs  of  appeal  be  taxed  to  plam^"' 
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RiNE 

V. 

Chicago  &  Alton  R.  Co. 

(Missouri  Supreme  Courts  December  21,  1889.) 

Trespassers  on  Track — Duty  of  Employes  to  Avoid  Injuring. — In  an  action 
for  damages  for  the  death  of  plaintiff's  son,  it  appeared  that  the  deceased, 
in  going  from  a  street  to  a  depot  500  ieet  distant,  went  upon  the  main 
track  of  defendant's  railroad.  He  walked  upon  the  main  track  about  50 
feet  to  a  switch,  and  then  walked  on  a  side  track  on  which  some  cars  were 
standing  which  had  recently  been  left  there  by  an  engine.  The  engine, 
which  was  returning,  was  at  the  time  from  90  to  1 50  feet  distant.  The  en- 
gineer was  at  his  proper  place  and  could  have  seen  deceased  before  he  got 
on  the  track,  but  not  after  that,  except  by  going  to  the  other  side  of  the 
cab.  The  fireman  was  on  the  top  of  the  tender  br^akmg  coal,  and  could 
have  seen  deceased  at  any  time  after  the  latter  went  upon  the  main  track 
after  the  road  crossing.  The  engineer  and  fireman  were  not  called  as  wit- 
nesses. Held,  that  as  the  accident  happened  at  a  depot  where  the  employes 
would,  in  the  discharge  of  their  ordinary  duties,  be  on  the  watch,  the  evi- 
dence was  sufficient  to  show  that  the  engineer  and  fireman  knew  the  de- 
ceased was  on  the  track,  and  could  have  avoided  injuring  him  by  the  ex- 
ercise of  reasonable  care. 

Penalty  for  Wrongful  Death — Construction  of  Statute — Negligence  of  Sub- 
ordinate.— Mo.  Rev.  St.,  1879,  §  2121,  which  awards  a  penalty  whenever  any 
person  shall  die  from  injury  occasioned  by  the  negligence  of  "  any  officer, 
agent,  servant  or  employe,  whilst  running  or  managing  any  locomotive, 
car,  or  train  of  cars,"  renders  the  company  liable,  although  the  negligence 
was  not  that  of  the  superior  in  command,  viz  :  the  engineer,  but  of  nis  sub- 
ordinate,  the  fireman. 

Sherwood,  J.,  dissents. 

Appeal  from  Circuit  Court,  Saline  County. 
H,  /.  Priest  and  G,  B.  Macfarlane  for  appellant. 
J,  D,  Shewalter  for  respondent. 

Black,  J. — This  is  the  second  appeal  prosecuted  by  the  de- 
fendant  in  this  case.  The  first  is  reported  in  88  Mo.  392,25  Am. 
&  Eng.  R.  Cas.  545.  It  was  then,  and  is  now,  con- 
ceded that  young  Rine  was  wrongfully  upon  the  ^»»«  ■*»*•*• 
track  at  the  time  and  place  when  and  where  he  was  killed, 
and  that  he  was  guilty  of  negligence  in  going  upon  and  re- 
maining upon  the  track.  In  view  of  these  facts,  we  held,  on 
the  former  appeal,  that  the  defendant's  liability  must  be  lim- 
ited to  negligence  on  the  part  of  the  fireman  and  engineer 
after  they  knew  that  Rine  was  in  an  exposed  and  dangerous 
position,  and  that,  when  they  had  such  knowledge,  it  became 
their  duty  to  use  all  the  means  at  their  command  to  save  his 
life.     The  case  was  tried  pursuant  to  those  directions,  on  in- 
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structions  given  at  the  request  of  the  plaintiff  and  others  given 
at  the  request  of  the  defendant,  to  which  no  substantial  ob- 
jections are  made. 

The  point  is  now  made,  and  much  relied  upon  for  a  rever- 
sal, that  there  is  no  evidence  tending  to  show  that  the  fireman 
or  the  engineer  saw  Rine  on  the  track  in  time  to  have  avoided 
the  calamity. 

While  the  evidence  is,  in  a  general  way,  the  same  as  on  the 
former  appeal,  it  is  not  the  same  upon  the  question  of  knowl- 
edge of   Rine's  presence  on  the  track,  from  the 
I»M.^*  *'*      ^^^^  ^^^^  ^^^  fireman  and  engineer  were  not  called 
as  witnesses  on  the  second  trial  by  either  V^J})' 
The  evidence  now  is,  in  substance,  this  :  Rine  came  into  Cor- 
der  on  the  local  freight  train  from  the  east.     The  depot  at 
that  place  is  on  the  north,  and  the  warehouse  on  the  soutn, 
side  of  the  main  and  two  side  tracks.     Part  of  this  freigl\^ 
train  was  left  standing  at  the  depot  on  the  main  track;  ^^^' 
while  the  evidence  is  not  direct,  it  seems  some  of  the  cars 
were  removed  to  the  outer  side  track,  and  left  standing  ^\}^ 
warehouse.     The  engine  and  tender  then  went  to  a  coal  shait, 
about  a  quarter  of  a  mile  west  of  the  depot,  and  in  the  mean- 
time Rine  went  to  the  village.     On  his  return  he  cainc  to  a 
point  where  the  highway  crosses  the  main  railroad   track, 
which  point  is  500  feet  west  of  the  depot.     He  then  went  cast 
towards  the  depot,  on  the  main  track,  some  50  or  60  feet  to  a 
switch  attachment, and  then  looked  back,  and  must  have  seen 
the  engine  and  tender  on  their  return,  for  they  were  not  more 
than  90  or  1 50  feet  distant  from  him.     He  stepped  on  the  outer 
side  track,  and  walked  on,  with  his  back  to  tne  approaching 
tender  and  engine,  the  tender  being  the  nearest  to  nim,  i^^^ 
distance  estimated  at  60, 80,  and  120  feet,  when  the  tender  ran 
over  him.     The  engine  and  tender  were  going  at  the  rate  01 
S  or  10  miles  per  hour,  and  could  have  been  stopped  in  ^/^^^ 
tance  of  from  15  to  25  feet.     No  effort  was  made  to  check  or 
stop  them.     The  engineer  was  at  his  proper  place  01^   ^"^ 
north  side  of  the  cab,  and  could  have  seen  Rine  before  he  got 
on  the  side  track,  but  not  after  that,  except  by  going  to  tne 
south  side  of  the  cab.     The  fireman  was  on  top  of  the  ten<^^^' 
with  something  in  his  hand,  breaking  coal,  and  could   "^^f 
seen  Rine  at  any  time  after  the  latter  got  on  the  main  trac 
at  the  road  crossing.     Rine  evidently  stepped  upon  the  siae 
track,  supposing  the  engine  and  tender  would  go  back  to  tne 
depot  on  tne  main  track.     There  can  be  no  doubt  that  he  was 
in  a  dangerous  position  from  the  moment  he  stepped  upo^tne 
side  track,  and  the  question  is,  whether  the  foregoing  ^}^^' 
dence  tends  to  show  that  the  fireman  or  engineer  saw  ^^^ 
upon  that  track. 
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This  question  must  be  determined  from  all  the  circum- 
stances. There  were  no  obstructions,  such  as  cars,  on  any  of 
the  tracks  between  the  coal  shaft  and  the  depot  or 
warehouse.  The  switch  seems  to  have  been  left  »"tyo'«"i- 
open  by  design,  doubtless  so  the  engine  and  tender  'JoirtnjBr- 
could  go  back  to  the  warehouse,  and  get  the  cars  iB«piainuff. 
left  at  that  place.  The  fireman  must  have  known 
this  switch  was  open  ;  certainly  so,  when  he  passed  over  it. 
He  knew  the  cars  were  standing  on  the  track  at  the  ware- 
house, and  that  he  would  come  in  contact  with  them.  It  was 
his  duty  to  guard  against  a  collision  with  the  standing  cars, 
and  it  is  reasonable  to  believe  that  he  had  an  eye  in  tnat  di- 
rection. The  accident  happened  at  a  depot,  while  the  engine 
and  tender  were  ^oing  back  and  forth  over  the  tracks,  and 
common  information  teaches  us  that  the  employes  would,  in 
the  discharge  of  their  ordinary  duties,  be  on  the  watch.  Evi- 
dence of  negligence  need  not  be  direct  and  positive.  "  In  the 
nature  of  the  case,  the  plaintiff  must  labor  under  difficulties 
in  proving  the  fact  of  negligence ;  and,  as  that  fact  itself  is 
always  a  relative  one,  it  is  susceptible  of  proof  by  evidence  of 
circumstances  bearing  more  or  less  directly  upon  the  fact  of 
negligence — a  kind  01  evidence  which  might  not  be  satisfac- 
tory m  other  classes  of  cases  open  to  clearer  proof."  i  Shear. 
&  R.  Neg.  (4th  Ed.),  §  58.  A  demurrer  to  the  evidence  admits 
every  fact  which  the  jurors  may  infer  from  the  evidence  be- 
fore  them,  and  should  be  allowed  only  when  the  evidence 
thus  considered  fails  to  make  proof  01  some  essential  aver- 
ment. Noeninger  v,  Vogt,  88  Mo.  592,  and  cases  cited.  All 
the  circumstances  surrounding  the  accident  are  to  be  consid- 
ered, and,  when  this  is  done,  we  are  of  the  opinion  that  there 
is  evidence  from  which  the  jury  could  well  nnd  that  the  fire- 
man at  least  saw  Rine  on  the  track,  and  that,  too,  in  time  to 
have  saved  his  life.  The  principal  objection  made  to  this  con- 
clusion is,  that  as  the  servants  of  the  defendant  were  not 
bound  to  be  on  the  watch  for  Rine,  they  ought  not  to  be  held 
to  have  had  knowledge  that  he  was  on  the  track,  simply  be- 
cause they  were  in  a  position,  and  had  an  opportunity  to  see 
him.  Had  the  court  told  the  jury  that  an  opportunity  to 
know  was  equivalent  to  knowledge,  then  there  would  be  force 
in  the  objection ;  but  the  court  did  not  so  instruct.  Knowl- 
edge, like  actual  notice,  may  be  proved  by  direct  evidence, 
or  It  may  be  inferred  from  other  facts  and  circumstances. 
When  it  is  inferred  from  facts  and  circumstances  it  is  actual 
knowledge,  the  same  as  when  proved  by  direct  evidence. 
An  opportunity  to  know  will,  under  some  circumstances,  go 
far  to  show  knowledge,  and,  under  other  circumstances,  it 
may  be  of  little  value.     We  think  the  plaintiff  made  out  a 
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prima  facie  case — one  entitling  her  to  go  to  the  jury ;  and,  as 
the  defendant  did  not  call  those  servants  who  could  have  given 
direct  evidence,  it  has  no  one  to  blame  but  itself  for  any  mis- 
take on  the  part  of  the  jury,  if  any  thev  made. 

The  defendant  makes  the  further  point  that  it  is  liable  only 
to  pay  the  penalty  of  $5,000,  when  the  negligence  is  that  of 
the  servant  who  is  the  superior  in  command  namely, 
Pcaaityfor  j-j^g  engineer  in  the  present  case.  The  statute 
lultif-CM-  awards  the  penalty  whenever  any  person  shall  die 
■iractioa  of  from  an  injury  occasioned  by  the  negligence  of 
«t»tato.  «« any  officer,  a^ent,  servant,  or  employe,  whilst  run- 

ning or  managing  any  locomotive,  car,  or  train  oi 
cars."  Section  2 121,  Rev.  St.  1879.  This  statute  manifestly 
includes  the  negligence  of  any  and  all  servants  who  are  en- 
gaged  in  running  or  managing  the  locomotive,  car,  or  train 
of  cars.  The  fireman  is  as  much  within  the  contemplation  of 
the  statute  as  the  engineer,  or  even  the  conductor.  The  sense 
of  the  law  is  too  plain  to  admit  of  doubt,  or  to  call  for  ex- 
tended remarks. 

The  judgment  is  therefore  affirmed.  All  concur  (BARCLAY 
J.,  in  the  result),  except  Sherwood,  J.,  who  dissents. 


Whalen 

V. 

Chicago  &  Northwestern  R.  Co. 

{Wisconsin  Supreme  Court,  February  25,  1890.) 

Personal  Injuries — Person  on  Track — Duty  of  Company  to  Keep  Lookout- 
Plaintiff  was  injured  at  a  place  where  those  in  charge  of  the  trains  knew 
that  adults  and  children  in  considerable  numbers  were  likely  to  be  pass^ 
ing,  and  that  without  precautions  being  employed  to  avoid  injury,  persons, 
and  particularly  children,  passing  there,  were  liable  to  be  injured.  The 
accident  occurred  at  dusk.  The  lights  were  set  on  the  train,  and  the  con- 
ductor and  brakeman  were  using  lighted  lanterns.  The  train  was  moving 
slowly  and  comparatively  noiselessly.  It  was  a  long  train,  containing  40 
cars  or  more,  and  it  was  doubtful  whether  any  signal  by  bell  or  whistle 
that  the  train  was  in  motion  was  then  being  given.  The  injury  was  caused 
by  the  cars  backing  upon  the  plaintiff.  Held,  that  as  matter  of  U^,  d^ 
fendant  was  guilty  of  negligence  in  not  providing  a  proper  lookout  on  the 
train. 

Same — Contributory  Negligences-Degree  of  Diligence  Required  of  Minor. 
— Plaintiff,  who  was  scarcely  13  years  of  age,  was  familiar  with  the  nnethods 
of  operating  trains  at  the  place  of  the  accident.  When  he  went  upon  the 
track  there  was  sufficient  light  to  enable  him  to  see  the  cars  ahead  oi  him. 
He  thought  they  were  stand mg  still,  and  probably  they  were  when  he 
looked  at  them.    He  allowed  his  attention  to  be  diverted  by  a  passing 
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engine,  anu  took  no  further  notice  of  the  cars.  It  was  not  necessary  for 
him  to  walk  upon  the  track  to  reach  his  destination  but  he  did  sotbwards 
the  approaching  cars ;  and  he  had  walked  at  least  100  feet  upon  it  when 
the  cars  which  had  probably  been  in  motion  all  the  time  backed  upon  him. 
Held,  that  in  view  of  plaintiff's  age,  the  court  properly  submitted  to  the 
jur^'  the  questions  of  the  degree  of  diligence  required  of  him,  and  whether 
he   was  guilty  of  contributory  negligence. 

Same — Evidence — Boarding  Cars  to  Get  a  Ride. — On  plaintiff's  cross-ex- 
amination the  court  sustained  an  objection  to  a  question  whether  he  had 
at  any  time  climbed  upon  the  cars  to  get  a  ride,  but  he  was  subsequently 
allowed  to  testify  that  he  did  not  attempt  to  climb  upon  the  cars  the  night 
he  was  injured.  He  also  testified  later  that,  sometimes  when  the  trains 
were  switched  there,  he  got  on  the  freight  cars  for  a  ride.  Held,  that  there 
was  no  error  in  sustaining  the  objection  to  the  question,  and  that  even  if 
there  were,  it  was  cured  by  plaintiffs  subsequent  testimony. 

Same — Evidence  as  to  Number  of  Persons  on  Track. — One  of  plaintiff's 
witnesses  was  allowed  to  testify  as  to  the  number  of  people  he  had  seen 
walking  upon  the  tracks  at  the  point  of  injury  a  year  or  more  after  the  ac- 
cident. Held,  that  the  evidence,  although  otherwise  incompetent,  was 
rendered  admissible  by  the  previous  testimony  of  the  witness,  that  the 
number  of  people  walking  upon  the  track  at  that  time  was  about  equal  to 
the  number  walking  there  when  the  plaintiff  was  injured. 

Appeal  from  Circuit  Court,  Marinette  County. 

The  plaintiff,  a  minor,  brought  this  action,  by  his  guardian 
ad  litem,  to  recover  damages  For  personal  injuries  received 
by  him  while  walking  upon  one  01  the  tracks  of  the  defend- 
ant company,  on  its  depot  grounds  at  Marinette,  on  the  even- 
ing of  August  31,  1888,  caused  by  his  being  run  against  by  a 
car  of  the  defendant  moving  on  such  track.  He  alleges  the 
negligence  of  the  defendant  as  the  ground  of  his  action. 

Some  description  of  such  depot  grounds,  and  the  tracks 
thereon,  is  essential  to  an  understanding  of  the  case.  The 
main  track  of  the  railroad  runs  from  the  passenger  depot  in 
Marinette,  in  a  southerly  direction.  About  80  rods  south  of 
the  depot,  it  passes  a  water  tank,  and  about  283  feet  south  of 
the  tank  it  reaches  certain  coal  sheds,  224  feet  long.  These 
structures  are  on  the  east  side  of  the  track.  One  hundred 
and  eighty-eight  feet  north  of  the  tank,  towards  the  depot,  a 
switch  connects  the  main  track  with  the  north  end  of  a  side 
track,  which  extends  south,  parallel  to  the  main  track,  on  the 
west  side  thereof,  and  about  8  feet  distant  therefrom,  93  rods, 
or  about  50  rods  south  of  the  south  end  of  the  coal  sheds, 
where  it  again  connects  with  the  main  track.  This  is  called 
the  **  scale  track,"  because  scales  for  weighing  cars  are  located 
therein,  176  feet  north  of  the  north  end  of  the  coal-shed.  The 
grade  of  these  tracks  descends  slightly  to  the  north.  North 
of  the  above-mentioned  switch,  about  76  feet,  there  is  another 
switch,  connecting  the  main  track  with  what  is  called  the 
**  Menekaunee  Branch,"  which  is  a  track  on  the  east  side '  of 
the  main  line,  running  in  a  northeast  direction.     At  the  time 


56o       WHALEN  V.  CHICAGO  &  NORTHWESTERN  R.  CO.     [VOL.  41 

of  the  accident,  and  before,  there  were  60  or  more  dwell- 
ing houses  in  the  vicinity  of  the  coal-sheds;  and  the  per- 
sons residing  therein,  and  others,  had  been  constantly  ac- 
customed, for  nearly  20  years  before  1888,  to  use  such  depot 
grounds  and  tracks  as  a  footway  to  and  from  the  city  of  Mar- 
inette, which  is  understood  to  be  east  of  the  depot,  without 
any  objection  by  the  defendant.     Plaintiff   resided  with  his 

f)arents  near  the  coal-sheds,  and  when  injured  was  on  his  way 
rom  the  depot  to  his  home.  He  had  lived  there  two  years 
or  more.  It  is  conceded  by  the  defendant  that  those  people, 
including  the  plaintiff,  and  the  public  were  licensees  upon 
those  grounds  and  tracks,  by  force  of  long  user  of  them  for 
that  purpose  without  objection  by  the  defendant. 

On  the  evening  the  plaintiff  was  injured,  defendant's  freight 
train  No.  16,  consisting  of  32  or  33  cars,  passed  the  Marinette 
depot,  from  the  north,  about  6:45.  It  did  not  stop  at  the 
depot,  but  ran  south  beyond  the  south  switch  of  the  scale 
track,  and  backed  north  on  that  track.  There  were  standing 
upon  that  track,  in  the  vicinity  of  the  coal-sheds,  eight  or 
nine  loaded  cars,  coupled  together,  to  be  taken  south  by  such 
train.  Defendant's  passenger  train  No.  2  reached  the  Mari- 
nette depot  the  same  evening  at  6:55,  stopping  20  minutes 
for  supper,  and  to  take  water  and  coal.  Tne  engine  and  ten- 
der of  that  train  were  uncoupled  therefrom  at  the  depot,  and 
ran  south  on  the  main  track  to  the  tank  where  water  was 
taken,  and  from  thence  to  the  coal-sheds  for  coal.  The  testi- 
mony tends  to  show  that  the  conductor  of  the  freight  train 
No.  16  left  his  train  at  the  switches  north  of  the  water  tank, 
and,  after  the  passenger  engine  had  passed  to  go  to  the  tank 
and  coal-sheds,  he  threw  open  those  switches :  thus  connect- 
ing the  scale  track  and  the  Menekaunee  track.  This  was 
done  for  the  purpose  of  running  the  eight  or  nine  cars  stand- 
ing on  the  scale  track  onto  the  Menekaunee  track,  so  that, 
by  running  the  engine  around  on  the  main  track,  it  could 
take  up  these  cars,  return  the  same  way  with  them,  and 
couple  them  to  the  balance  of  the  train.  This  would  make 
up  the  train  with  those  cars  next  the  engine,  where  it  was 
desired  to  have  them.  After  the  conductor  of  No.  16  had 
opened  the  switches  as  above  stated,  he  signaled  his  train, 
w^hich  had  been  coupled  to  the  eight  or  nine  cars,  and  was 
standing  still,  to  back  north ;  and  he  walked  up  the  track, 
south,  to  meet  it.  He  met  it  at  the  scales,  or  a  little  north 
of  that  point,  and  climbed  to  the  top  of  the  first  car.  The 
train  was  moving  slowly.  He  found  a  brakeman,  about  the 
middle  of  the  eight  or  nine  cars,  loosening  the  brakes  thereon. 
He  directed  the  brakeman  to  go  down  and  uncouple  those 
cars  from  the  caboose,  which  was  at  the  rear  of  the  original 
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train,  and  he  did  so.  The  engine  was  then  stopped,  and  the 
eight  or  nine  cars  descended  the  grade  by  their  own  momen- 
tum, run  upon  the  Menekaunee  track,  and  were  there  stopped 
by  the  conauctor,  who  immediately  returned,  and  closed  the 
switches.  ,The  passenger  train  then  went  south,  immediately 
after  which  the  freight  conductor  made  up  his  train  in  the 
manner  above  indicated,  and  it  also  proceeded  south. 

The  testimony  also  tends  to  show  that  the  plaintiff  was  in- 
jured under  the  following  circumstances :  As  already  stated, 
he  was  going,  when  injured,  from  the  depot  to  his  home,  near 
the  coausheds.  This  was  about  7  o'clock  in  the  evening,  and 
about  one-half  hour  after  sunset.  It  was  dusk,  but  not  dark. 
The  lights  upon  the  train  were  burning,  and  the  conductor 
and  brakemen  were  using  lighted  lanterns.  The  plaintiff 
passed  up  the  main  track,  south,  beyond  the  water  tank.  The 
engine  01  the  passenger  train  was  then  at  the  water  tank  or 
came  there  about  that  time.  When  he  had  gone  nearly  half- 
way from  the  water  tank  to  the  coal  sheds,  the  engine  left 
the  tank,  arid  moved  towards  the  sheds.  He  then  left  the 
main  track,  passed  obliquely  to  the  scale  track,  and  walked 
south,  up  that  track,  between  the  rails.  He  saw  the  eight 
or  nine  cars  on  the  track  ahead  of  him,  but  thought  they 
were  standing  still,  and  was  not  aware  that  the  train  to 
which  they  had  been  attached,  was  being  backed  down  the 
track  towards  him.  The  engine  on  the  main  track  passed 
him,  making  considerable  noise.  He  turned  his  head  to  look 
at  it,  and  continued  to  move  on  the  side  track  in  that  posi- 
tion. After  going  in  that  manner  probably  100  feet  or  more, 
without  again  looking  south,  he  was  struck  by  the  rear  car 
of  the  train.  His  foot  was  crushed,  and  afterwards  ampu- 
tated. It  is  probable  that  the  cars  on  the  side  track  had 
been  thus  moved  north,  about  the  same  distance  the  plaintiff 
walked  south  on  that  track,  before  he  was  injured.  The  acci- 
dent occurred  a  little  north  of  the  north  end  of  the  coal-sheds, 
and  at  about  the  time,  or  just  after,  the  passenger  engine 
reached  the  sheds.  It  also  must  have  occurred  before  the 
conductor  went  upon  the  train,  and  probably  while  the 
brakeman  was  loosening  the  brakes  on  the  more  southerly 
,  of  the  eight  or  nine  cars  taken  up  on  the  side  track. 

The  foregoing  is  believed  to  be  a  sufficient  statement  of  the 
location  of  the  tracks,  the  manner  in  which  the  trains  were 
operated,  and  the  circumstances  of  the  injury  complained  of. 
The  testimony  also  tends  to  show  that  the  trains,  on  the  day 
*of  the  accident,  were  operated  in  the  manner  in  which  they 
had  usually  been  operated  for  some  time  previously.  It  also 
tends  to  show  that  the  plaintiff  was  familiar  with  the  usual 
manner  in  which  the  trains  were  operated  at  that  place.  When 
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injured,  the  plaintiff  was  within  two  months  of  13  years  of 
age.  The  rulings  of  the  court  on  the  trial  are  sumciently 
stated  in  the  opinion.  The  jury  returned  a  general  verdict 
for  the  plaintiff,  and  assessed  Ins  damages  at  $5,000.  A  mo- 
tion for  a  new  trial  was  denied,  and  judgment  entered  for 
plaintiff  pursuant  to  the  verdict.  The  defendant  appeals  from 
the  judgment. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas  for  appellant. 

Fair  child  &  Fair  child  for  respondent. 

Lyon,  J. — I.  On. the  subject  of  the  negligence  of  the  de- 
fendant company  the  learned  circuit  judge  instructed  the 

jury  as  follows  :  "  Parties  managing  moving  trains 
iBitraaiont  must  provide  a  careful  lookout'  in  the  direction 
•nt^tegii^*  that  the  train  is  moving  in  places  where  people, 
9«Ac«.  and  especially  children,  are  liable  to  be  upon  the 

track.  When  a  train  is  being  drawn  by  a  locomo- 
tive, there  is  always  a  lookout,  and  means  of  giving  notice 
and  warning,  to  travellers  on  the  track,  or  in  places  of  dan- 
ger, of  the  approach  of  the  train.  When  a  train  is  being 
backed,  then  tne  train  is  in  such  a  condition,  or  in  such  a 

[)osition,  that  other  means  of  warning  are  required  by  the 
aw,  and,  as  I  have  given  out  in  the  rule,  there  must  be  some 
lookout  provided,  so  that,  in  case  parties,  especially  in  local- 
ities where  women  and  children  are  likely  to  be,  where  those 
parties  are,  they  can  be  warned  of  approaching  danger,  if 
they  don't  see  it." 

It  is  undisputed  that  the  train  which  was  backed  against 
the  plaintiff  and  injured  him,  was  in  a  locality  where  men, 
women,  and. children  were  likely  to  be  upon  the  tracks,  of 
which  fact  the  employes  of  defendant  operating  the  train 
had  knowledge  and  that  although  a  brakeman  might  have 
been  on  one  of  the  eight  or  nine  rear  cars  when  the  injury 
was  inflicted,  he  was  not  there  as  a  lookout,  to  warn  people 
who  were  walking  on  the  track  of  danger,  and  was  not  in  the 
performance  of  any  such  duty.  Such  being  the  testimony, 
the  instruction  above  quoted  is  equivalent  to  an  instruction 
that  because  the  place  of  accident  was  so  used,  and  because 
there  was  no  such  lookout  provided,  the  defendant  was  guilty 
of  negligence.     Is  the  instruction  correct  ? 

The  testimony  tends  to  prove,  perhaps  does  prove,  that 
when  the  accident  happened  the  train  which  injured  the 
plaintiff  was  being  operated  in  the  usual  and  ac- 
Dntyofeom-  customed  manner.  It  is  contended  on  behalf  oT 
rrkoiu*'**''  defendant  that,  although  the  plaintiff  was  a  licensee 
upon  its  track,  it  might  still  operate  its  railroad  as 
it  had  been  accustomed  to  do,  and  having  done  so  in  the 
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present  case,  the  plaintiff  has  no  right  of  action.  There  are 
many  cases  which,  under  certain  circumstances,  hold  the  rule , 
maintained  by  the  defendant.  In  those  cases,  damages  have 
been  refused  to  a  mere  licensee  injured  by  a  moving  train, 
if  the  train  was  beine  operated  at  the  time  in  the  manner  in 
which  it  had  usually  been  operated  theretofore.  Thus  in 
Hogan  V.  Chicago,  M.  &  St.  r.  R.  Co.,  59  Wis.  139,  15  Am. 
&  Eng.  R.  Cas.  439,  which  was  an  action  to  recover  for  in- 
juries to  a  child  under  six  years  of  a^e,  who  had  been  injured 
by  a  train  such  child  being  a  mere  licensee  upon  the  track, 
the  above  rule  was  applied,  for  the  reason  that  the  persons 
operating  the  train  would  not  naturally  expect  a  child  to  be 
upon  the  track  at  tlie  place  of  the  accident,  and  were  not  re- 
quired to  anticipate  such  injury  as  the  probable  result  of 
moving  the  train.  Hence,  it  was  there  held  that  the  require- 
ments of  ordinary  care  were  complied  with  by  giving  the 
usual  signals  by  bell  and  whistle,  although  no  lookout  or 
watchman  was  provid^ed  to  discover  and  give  warning  of 
danger  to  persons  on  the  track,  such  precaution  not  having 
usually  been  taken  at  that  place.  Such  application  of  the 
rule  was  made  upon  the  authority  of  numerous  adjudications 
referred  to  by  Mr.  Justice  Taylor  in  his  opinion  in  Davis  v, 
Chicago  &  N.  W.  R.  Co.,  58  Wis.  646,  15  Am.  &  Eng.  R.  Cas. 
424.  We  are  still  of  the  opinion  that  the  rule  was  correctly 
applied  in  the  Hogan  Case.  But  in  the  present  case  we  have 
a  state  of  facts  materially  different.  Here  the  injury  oc- 
curred at  a  place  where  those  in  charge  of  the  tram  knew 
that  adults  and  children,  in  considerable  numbers,  were  like- 
ly to  be  passing,  and  that,  .without  some  precautions  being 
employed  to  avoid  injury,  persons,  and  particularly  children, 
passing  there  were  liable  to  be  injured  by  the  backing  of  the 
train.  This  is  more  especially  true  because,  although  not 
dark,  it  was  in  the  dusk  of  the  evening  when  the  plaintiff  was 
injured.  The  lights  were  set  on  the  train.  The  conductor 
and  brakemen  were  using  lighted  lanterns,  and  the  train  was  ' 
moving  slowly,  and  comparatively  noiselessly.  Moreover,  it 
was  a  long  train,  containing  40  cars  or  more,  and  the  engine 
was  necessarily  a  lone  distance,  probably  70  or  80  rods  ff om 
the  place  where  the  plaintiff  was  nurt.  This  fact  might  pre- 
vent him  from  hearing  any  noise  the  engine  might  make  in 
pushing  the  train.  It  is  also  doubtful,  to  say  the  least,  whether 
any  signal,  by  bell  or  whistle,  that  the  train  was  in  motion, 
was  then  being  given.  We  think  the  foregoing  circum- 
stances  bring  the  case  within  the  rule  of  Townlev  v,  Chicago, 
M.  &  St.  P.  K.  Co.,  53  Wis.  626,  4  Am.  &  En^\  R.  Cas.  562, 
which  is  thus  stated  in  the  opinion  by  Mr.  Justice  Cassoday  : 
*'  It  seems  to  be  pretty  well  settled  that  a  railroad  company 
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must  provide  for  a  careful  lookout,  in  the  direction  that  the 
train  is  moving  in  places  where  people,  and  especially  cbil- 
dren,  are  liable  to  be  upon  the  track.  If  they  do  not,  and  a 
person  has  been  injured,  then  the  company  may,  in  the  ab- 
sence of  contributory  negligence,  be  held  liable.*  We  con- 
clude, therefore,  that  the  jury  were  properly  instructed,  as 
matter  of  law  on  the  undisputed  evidence,  that  the  defend- 
ant was  guilty  of  negligence  in  not  providing  a  proper  look- 
out on  the  freig^ht  train  which  backed  upon  the  plaintiff  and 
inflicted  the  injury  complained  of. 

II.  The  court  submitted  to  the  jury  the  question  whether 
the  plaintiff  was  guilty  of  negligence  which  contributed  prox- 
imately to  the  injury.  Certainly  there  is  testimony 
piftUtiri  tending  to  show  such  negligence  on  his  part.  The 
iMgiigeBce.'^  real  question  is,  does  the  undisputed  evidence  prove 
conclusively  that  the  plaintiff  was  guilty  of  such 
negligence  ?  He  was  entirely  familiar  with  the  methods  of 
operating  trains  at  that  point.  When  he  went  upon  the 
scale  track,  there  was  sufficient  light  to  enable  him  plainly 
to  see  the  cars  upon  the  track  ahead  of  him.  He  thought 
they  were  standing  still.  They  probably  were  standing  still 
when  he  looked  at  them.  He  then  allowed  his  attention  to 
be  diverted  by  the  passing  engine,  and  took  no  further  notice 
of  such  cars.  It  was  not  necessarj^  for  him  to  walk  upon  the 
track  to  reach  his  home;  and  hence,  when  he  chose  to  do  so, 
an  oblic^ation  of  greater  diligence  was  imposed  upon  him. 
He  walked  upon  the  track  at  least  100  feet,  and  the  jury 
might  have  found  from  the  testimony  that  he  so  walked  a 
much  greater  distance.  It  is  Very  probable  that  the  cars 
were  in  motion  nearly  all  the  time  he  was  walking  upon  the 
track.  The  inference  of  negligence  from  these  facts  is  a  very 
strong  one.  The  only  excuse  we  discover  for  allowing  his 
attention  to  be  diverted  by  the  passing  engine  is  that  it  does 
not  appear  he  knew  that  the  cars  standing  upon  the  track 
were  to  be  backed  north  on  the  Menekaunee  branch.    Had 

• 

he  been  an  adult,  with  the  same  knowledge  of  the  manner  m 
which  trains  were  usually  operated  at  that  point,  we  should 
be  strongly  inclined  to  hold  that  contributory  negligence  on 
his  part  was  conclusively  proved.  But  he  was  not  an  adult. 
He  was  a  little  less  than  13  years  of  age.  Under  well-settled 
rules  of  law,  the  court  properly  submitted  to  the  jur^  the 
question  of  the  degree  of  diligence  required  of  him.  Coun- 
sel for  the  defendant  have  cited  many  cases  in  which  the 
courts  have  held,  as  matter  of  law,  that  children  as  young  as 
he  were  chargeable  with  contributory  negligence,  but  each 
of  these  cases  stands  entirely  upon  its  own  facts,  and  no  gen- 
eral rule  can  be  deduced  from  them  which  should  govern 
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this  particular  case.  The  jury,  who  saw  the  plaintiflF,  and 
heard  his  testimony,  were  best  able  to  determine  the  decree 
of  diligence  which  should  be  reasonably  required  of  him. 
They  have  determined  that  question  in  his  favor,  and  we  can- 
not, without  a  violation  of  legal  rules,  disturb  their  findings 
in  that  behalf.  We  must  hold,  therefore,  that  the  question 
of  contributory  negligence  on  the  part  of  the  plaintiff  was 
properly  submitted  to  the  jury. 

III.  Only  two  rulings  upon  the  trial,  and  these  upon  ob- 
jections  to  the  admission  of  testimony,  are  urged  as  grounds 
of  reversal.     These  will  be  considered  briefly. 

1.  On  the  cross-examination  of  the  plaintiff,  he  was  inter- 
rogated as  to  whether  he  had  at  any  time  climbed  upon  the 
cars  to  get  -a  ride.     An  objection  to  this  question 

was  sustained  by  the  court.     He  was  allowed,  how-  btw^c^-^*- 
ever,  to  testify,  on  such  cross-examination,  that  he  h^'^JJ^ 
did  not  attempt  to  climb  upon  the  cars  the  night  can. 
he  was  injured.     He  also  testified  later  that  some- 
times, when  the  trains  were  switching  there,  he  got  on  the 
freight-cars  for  a  ride.     We  perceive  no  error  in  this  ruline ; 
and,  if  it  was  erroneous,  it  seems  to  have  been  cured  by  tne 
subsequent  cross-examination. 

2.  In  his  direct  testimony,  a  witness  for  the  plaintiff  was 
permitted,  against  objection,  to  testify  as  to  how  many  peo- 
ple he  had  seen  walking  on  the  tracks  at  the  point 

of  injury  in  a  given  time,  a  year  or  more  after  the  .    bti^^c^- 
accident     This  would  have  been  incompetent,  but       Ji^^J^oi 
for  the  further  fact  that  the  plaintiff  had  before       track, 
testified  that  the  number  of  people  walking^  upon 
the  track  at  the  time  mentioned  by  the  witness  was  about 
equal  to  the  number  walking  there  when  he  was  injured. 
The  matter  was  of  but  little  importance.     We  think  the  tes- 
timony of  the  witness  which  was  objected  to  was  rendered 
competent  by  such  previous  testimony  of  the  plaintiff,  as 
one  method  of  ascertaining  the  amount  of  travel  there  at. 
the  time  of  the  accident. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Canfield 

V. 

Chicago  &  Western  Michigan  R.  Co. 

(Michigan  Supreme  Courts  December  28,  1889.) 

Personal  Injuries — lee  upon  Sidewalk — Negligence. — Where  the  evidence 
showed  that  from  defendant's  stand-pipe  for  supplying  locomotives  water 
fell  upon  a  sidewalk  where  it  froze,  and  that  plaintiff,  without  any  fault  of 
her  own,  slipped  thereon  and  was  injured,  the  case  is  properly  submitted 
to  the  juiy. 

Same — Dtmaget — ^Aggravation  of  infirmity — Pleading. — Where  the  declara- 
tion alleged  that  the  plaintiff,  through  defendant's  negligence,  fell  and  re- 
ceived injuries  to  her  arm  and  shoulder,  and  does  not  charge  any  abnormal 
change  01  condition,  or  any  more  than  might  happen  from  any  serious  in- 
jury to  a  sick  or  well  person,  and  raises  no  inference  that  plaintiff  before 
the  injury  was  robust  or  weak,  sound  or  unsound,  and  the  evidence  shows 
that  the  injury  occurred  as  alleged,  an  instruction  that  if  the  jury  believe 
that  plaintiff's  arm  and  shoulder  were  weak  and  disabled  before  the  acci- 
dent as  the  result  of  sickness,  she  cannot  recover  under  the  declaration  for 
such  disability  or  any  aggravation  of  the  same  produced  by  the  accident 
in  question,  is  properly  refused,  although  defendant  has  introduced  evidence 
tending  to  show  that  plaintiff,  when  a  child,  suffered  a  severe  illness  which 
left  her  right  arm  and  shoulder  disabled  and  infirm. 

Champlin,  J.,  dissents. 

Error  to  Circuit  Court,  Berrien  County. 
Smithy  NimSy  Hoyt  &  Erwin  {Lawrence  C.  Fyfe^  of  counsel,) 
for  appellant. 
N.  A.  Hamilton  for  appellee. 

Campbell,  J. — Plaintiff,  a  young  woman  of  about  22,  fell 
on  the  ice  on  a  sidewalk  near  defendant's  water-tank,  in  the 
Facu  village  of  St.  Joseph,  and  claims  to  have  received 

injuries  for  which  she  recovered  damages  in  the 
circuit  court  of  Berrien  county.  The  declaration  sets  out 
that  she,  "  by  said  fall,  was  greatly  injured,  to-wit,  her  head, 
shoulder,  and  side  were  severely  cut  and  bruised,  her  collar- 
bone was  broken,  and  she  received  permanent  injuries,  and 
her  health  was  and  is  permanently  injured ;  and  by  reason  of 
which  injuries  the  plamtiff  became  and  is,  and  for  a  long  time 
will  be,  lame  and  sick,  and  has  suffered  great  bodily  pain,  and 
has  been  disabled  from  attending  to  her  business  for  six  months 
and  more,  and  incurred  an  expense  of  two  hundred  dollars 
for  medical  attendance  and  nursing,"  etc.  Both  counts  are 
substantially  alike  in  regard  to  statement  of  damage.   The 
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testimony  showed  that  defendant  had  a  stand-pipe,  with  an 
arm  swinging  round,  to  supply  the  locomotives;  that  this 
arm  swung  so  as  to  let  water  fall  upon  the  sidewalk,  where 
it  froze,  making  very  slippery  ice;  that  on  the  morning  of 
January  25,  1888,  plaintiff  was  found,  a  few  minutes  after  six 
in  the  morning,  lying  insensible  at  or  near  this  place,  which 
is  near  the  bottom  oia  slope,  by  Mr.  Squibbs,  who  was  going 
to  his  work  at  the  knitting-works,  where  plaintiff  was  also 
employed ;  that  he  fell  twice,  within  10  feet,^  in  going  up  to 
her ;  that  he  and  two  young  wooien  of  her  acquaintance  re- 
stored her  to  consciousness,  and  on  recovering  consciousness 
she  made  an  exclamation  of  suffering ;  that  this  was  the  only 
slippery  place  on  the  way  to  the  works.  They  aided  her  to 
walk  home.  From  plaintiff's  account,  she  fell  very  shortly 
before  she  was  found.  Her  testimony  indicates  that  the  in- 
jury chiefly  affected  her  right  arm  and  shoulder,  and  was  con- 
tinuously painful,  and  thereby  interfered  with  the  free  use  of 
the  arm.  There  was  medical  testimony  indicating  an  injury 
to  the  collar-bone,  and  to  the  shoulder.  Examinations  were 
made  at  different  times,  and  the  medical  witnesses  for  plaint- 
iff and  defendant  did  not  a^ee  upon  the  appearance  of  the 
collar-bone  and  shoulder.  The  medical  witness  for  defend- 
ant claimed  there  were  no  signs  of  any  permanent  mischief, 
and  differed  in  some  of  his  medical  opinions.  There  was 
testimony  concerning  the  condition  and  work  of  plaintiff  be- 
fore and  after.  There  was  also  some  testimony  that  after  a 
sickness,  when  she  was  a  child,  plaintiff  was  weak  in  mind  and 
body,  and  especially  in  her  rignt  arm,  which  they  intimated 
was  paralyzed.  There  was  no  testimony  of  present  mental 
weakness  or  paralysis ;  and  the  medical  testimony  all  bore  on 
the  local  conditions  of  the  shoulder  and  adjacent  parts,  and 
the  presence  of  pain  in  moving  the  arm,  and  the  effect  on  the 
muscles  of  strains  and  other  local  injuries.  All  agreed  that 
there  was  no  withering  or  shrinking  of  the  arm,  and  the  de- 
fendant's medical  witness  testified  that  the  arm  was  in  normal 
shape  and  appearance. 

Only  two  errors  are  relied  on  here.     One  is  that  plaintiff 
made  no  case  to  go  to  the  jury.     The  other  is  that  the  dec- 
laration is  insufficient  in  one   phase  of   the   case 
which  defendant  asked  to  have  before  the  jury.  i^^"^",ji;. 
As  the  icy  condition  of  the  walk  was  not  the  result  ^^i^. 
of  neglect  to  remove  naturally-accruing  ice  and 
snow,  but  was  caused  by  the  action  of  defendant  in  throwing 
water  on  the  place  where  it  froze,  we  think  the  case  was  a 
proper  one  for  the  jury.     There  is  no  proof  that  plaintiff  was 
in  fault  in  going  where  she  went. 

The  other  assignment  is  for  the  refusal  of  the  court  to  give 
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a  specific  charge.  There  is  no  error  assigned  on  any  charge 
actually  given.  The  court  actually  charged  the 
Damagvt-  jury  on  the  point  involved  in  this  manner:  "If 
'*^w^  t^*  y^"  shall  finci  that  the  physical  condition  of  this 
Pi^TiouU-  plaintiff  had  been  impaired  before  the  time  o/(iie 
flmitj.  alleged  injury,  or  if  she  was  not  in  perfect  hea/rA, 

and  in  the  full,  free,  and  unimpaired  use  of  her  arm 
and  shoulder,  or,  in  other  words,  if  she  was  not  in  perfect 
physical  condition  at  the  time  of  the  alleged  injury,  then, 
gentlemen,  you  must  closely  scrutinize  the  testimony  bearing 
upon  her  after  and  present,  as  well  as  her  prospective,  physical 
condition ;  and  if  her  past  or  present  conaition,  or  prospective 
condition,  should  or  shall  be  owing  in  whole  or  in  part  to 
such  prior  condition,  then,  gentlemen,  there  can  be  no  recovery 
for  either  pain,  suffering,  or  loss  of  time  so  occasioned  by  sucli 
former  physical  condition,  or  any  of  its  natural  results." 
Further  instructions  were  carefully  given,  to  the  same  effect, 
as  to  discriminations.  The  request  made  before  the  charge, 
and  refused,  except  so  far  as  covered  by  what  is  above  re- 
ferred to,  was  this:  "(i)  The  defendant  has  given  evidence 
which  tended  to  prove  that  the  plaintiff,  when  a  child,  suffered 
severe  illness,  and  that  illness  left  her  right  arm  disabled  and 
infirm  ;  and  its  theory  is  that  the  advisability  with  which  the 
plaintiff  has  suffered  since  the  accident  in  question  was  not 
caused  by  the  accident.  If  the  jurv  believe  from  the  evidence 
that  the  plaintiff's  ri^ht  arm  and  snoulder  were  weak  and  dis- 
abled beiore  the  accident  in  question,  and  as  the  result  of  said 
sickness,  then  she  cannot  recover,  under  the  declaration  and 
evidence  in  this  cause,  for  such  disability,  or  any  aggravation 
of  the  same  produced  by  the  accident  in  question.'  This  re- 
quest is  supposed  to  be  sustained  by  the  opinion  in  Wilkinson 
z/.  Detroit  Steel  &  Spring  Works,  73  Mich.  — ,  41  N.  W.  Rep. 
,  490.  In  that  case  tne  principal  damage  alleged  to  plaintiff 
was  that  by  the  injury  complained  of,  which  was  the  fall  of 

Eart  of  a  roof,  his  brain  was  injured,  his  body  paralyzed,  and 
is  internal  organs  so  injured  that  he  has  been  paralyzed  and 
subject  to  fits.  There  were  allegations  of  other  bodily  suffer- 
ings, which  it  was  not  disputed  were  properly  charged  and 
proved.  The  only  questions  leading  to  comment  were  con- 
cerning  epilepsy  and  paralysis.  The  court  allowed  the  jury, 
there  being  proof  of  previous  epilepsy  and  paralysis,  to  give 
damages  for  the  aggravation  of  both.  This  court  held  that 
the  declaration  fairly  alleged  the  paralysis  and  epilepsy  to 
have  been  caused,  and  not  merely  aggravated,  by  the  injury, 
and  that  this  was  such  a  variance  as  would  prevent  recovery 
for  those  causes.  We  cannot  see  the  pertinency  of  this  ob- 
jection.    The  proof  in  the  present  case  showed  tfie  injury  ex- 
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ACtly  as  described;  and  the  declaration  claimed,  and  this 
proof  showed,  nothing  more  than  was  to  be  gathered  from 
that  injury.  The  declaration  did  not  directly  or  inferentially 
set  up  any  state  of  things  inconsistent  with  the  proofs  relied 
on.  There  is  no  necessary  inference  that  the  plaintiff,  before 
the  injurj,  was  robust  or  weak,  sound  or  unsound.  There 
was  no  direct  proof  in  the  case  that  at  the  time  of  this  acci- 
dent plaintiff  was  paralyzed  or  afflicted  with  any  permanent 
defect  or  injury  due  to  such  paralysis,  and  not  caused  by  the 
accident.  The  medical  testimony,  which,  on  such  a  subje'ct, 
is  the  only  safe  reliance,  is  harmonious  on  both  sides  on  this 
point,  and  contradicts  any  such  influence.  Paralysis  and 
epilepsy  are  permanent  and  increasing  disorders,  which,  if 
caused  by  the  accident  in  question  in  the  Wilkinson  Case, 
would  have  been  the  entire  ruin  of  the  plaintiff,  due  to  de- 
fendant's wrong.  If  the  injury  did  not  produce  them,  it 
would  entirely  change  the  mam  issue.  The  declaration  in 
the  present  case  charges  no  abnormal  change  of  condition, 
but  no  more  than  might  happen  from  any  serious  injury  to 
the  upper  shoulder  and  arm  of  a  sick  or  well  person.  In 
such  an  issue  it  is  a  mere  matter  of  degree  and  extent,  and 
such  a  question  as  must  always  be  appfied  with  reference  to 
existing  conditions.  The  testimony  set  up  here  in  the  request 
had  no  tendency  to  deny  any  of  the  actual  injuries  relied  on, 
whereas  in  the  Wilkinson  Case  it  changed  the  issue  entirely 
as  to  the  principal  damage.  There  is  no  variance  at  all  be- 
tween the  case  charged  and  the  case  made,  and  there  is  no 
rule  of  law  which  will  prevent  a  plaintiff  from  recovering 
whatever  pertinent  testimony  shows  she  ought  to  recover. 
The  judgment  should  be  affirmed,  with  costs. 

Sherwood,  C.  J.,  and  Morse  and  Long,  JJ.,  concurred 
with  Campbell,  J. 

Champlin,  J.,  {dissenting) — In  this  case  the  plaintiff's  right 
of  recovery  depends  upon  the  facts  alleged  in  her  declaration, 
and  put  in  issue  by  the  plea.     She  alleges  that  she  ^ 

was  passing  along  a  sidewalk  in  a  public  street,  and 
stepped  upon  some  ice  caused  by  water  escaping  from  defend- 
ant's tank  and  pipe,  whereby  the  place  was  made  slippery,  and 
she  slipped  and  fellupon  the  sidewalk  and  ice,  and  by  said  fall 
was  greatly  injured ;  that  her  head,  shoulder  and  side  were 
severely  cut  and  bruised,  her  collar-bone  was  broken,  and  she 
received  permanent  injuries,  and  her  health  was  and  is  per- 
manently injured ;  and  by  reason  of  which  injuries  the  plaintiff 
became,  and  is,  and  for  a  long  time  will  be,  lame  and  sick,  and 
has  suffered  great  bodily  pain,  and  has  been  disabled  from  at- 
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tending  to  her  business  for  six  months  and  more,  and  incurred 
an  expense  for  medical  attendance  and  nursing  of  $200.     There 
is  no  count  in  the  declaration  alleging  that  she  was  at  the 
time  afflicted  with  any  disease,  malady,  or  infirmity  whatever 
which  the  injury  she  received  from  her  fall  tended  to  aggra- 
vate or  make  worse ;  but,  on  the  contrary,  whatever  her  in- 
juries were,  they  were  caused  by  the  fall  she  got  through  the 
defendant's  negligence.     The  testimony  introduced   by  her 
was  exclusively  directed  to  sustain  the  issue  so  made  by  her. 
The  defendant,  by  a  cross-examination  of  the  plaintiff's  own 
witnesses,  and  by  other  positive  and  direct  testimony,  intro 
duced  evidence  which  tended  to  show  that  the  injury   com- 
plained of,  and  the  effect  which  the  plaintiff  claimed  was  pro- 
duced solely  by  her  fall  upon  the  sicfewalk,  had  existed  for  a 
long  time  prior  to  the  accident ;  and,  based  upon  this   testi- 
mony, counsel  for  defendant  requested  the  court  to  instruct 
the  jury  as  follows :  "  The  defendant  has  given  evidence  -which 
tendea  to  prove  that  the  plaintiff,  when  a  child,  suffered  severe 
illness,  ana  that  illness  left  her  right  arm  disabled  and  infirtn» 
and  its  theory  is  that  the  disabiuty  with  which  the  plaintiff 
has  suffered  since  the  accident  in  question  was  not  caused  by 
the  accident.     If  the  jury  believed  from  the  evidence  that  the 

Claintiff's  right  arm  and  shoulder  were  weak  and  disabled 
efore  the  accident  in  question,  and  as  the  result  of  said  sick- 
ness, then  she  cannot  recover,  under  the  declaration  and    evi- 
dence in  this  cause,  for  such  disability,  or  any  aggravation  of 
the  same  produced  by  the  accident  in  question.       The  oourt 
refused  to  give  this  request,  and  counsel  for  defendant  ex- 
cepted. .  r     In 
Upon  the  declaration,  the  testimony,  and  the  theory  of  ^*^^ 
defendant,  I  think  the  latter  part  of  this  request  should  have 
been  given.     It  would  have  been  proper  foi*    ^'^^ 
DaiuMrei-       court  to  instruct  the  jury  that  the  defendant    had 
PreTiousiB-     '* given  evidence  which  tended  to  prove"  certain 
flrniity.          j^^^^    But  the  testimony  wasiutroduccd  for  the  p^^" 
pose  of   proving,  and  which,  if   believed,  tended  to  p^PY^ 
certain  facts.     The  issue  and  the  testimony,  however,  f^^^  ^ 
called  upon  the  court  to  instruct  the  jury  that  if  they  f^V^^ 
from  the  testimony  that  the  plaintiff,  prior  to  the  time  of  *^- 
falling  upon  the  sidewalk,  had,  as  the  result  of  physical   ^   " 
firmity,  a  weak  should.er  and  arm,  which  she  now  cl^^"^^,^^^a. 
caused  by  her  fall,  she  could  not  recover,  under  her  ^^^     f  ^r 
tion,  damages  resulting  from  such  existing  infirmity,  not"  ,     ^ 
any  aggravation  of  an  existing  infirmity  resulting  from    *^. 
falling  upon  the  sidewalk  at  the  time,  place,  and  under  the  ^ 
curastances,  stated  in  her  declaration.     He  did  instruct tn^/z? 
that  she  could  not  recover  any  damages  resulting  fronn   ^^- 
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isting  infirmities,  and  only  such  damages  "  as  was,  is,  or  will 
be  the  natural  and  direct  result  of  the  accident,  aside  from  her 
past  condition.  **  This  would  authorize  the  jury  to  include 
damages  for  aggravation  of  existing  infirmities.  We  have 
held  that  the  plaintiff  must  be  confined  to  the  cause  and  con- 
sequences alleged  in  the  declaration.  Thurstin  z/.  Luce,  61 
Mich.  292 ;  Wilkinson  v.  Detroit  Steel  &  Spring  Works,  73 
Mich.  — ,  41  N.  W.  Rep.  490.  And  where  it  is  developed  upon 
the  trial  that  the  infirmity  alleged  might,  if  the  testimony  be 
believed,  have  existed  prior  to  the  alleged  cause,  and  no  claim 
is  made  in  the  declaration  that  the  malady  was  aggravated  by 
the  accident,  the  defendant  is  entitled  to  an  instruction  that 
damages  for  the  aggravation  of  existing  physical  infirmities 
cannot  be  recovered  in  the  action.  For  the  error  pointed  out, 
I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 


Pennsylvania  R.  Co. 

V, 

Aiken. 

{Pennsylvania  Supreme  Court,  November  11,  1889.) 

Contributory  Negligence — Crossing  Track  in  Front  of  ApproaciiingTraini — 
In  an  action  for  damages  for  negligently  causing  the  death  of  plaintiff's 
husband,  it  appeared  that  the  deceased  and  a  companion  attempted  to 
cross  defendant's  road  at  a  point  at  which  there  were  10  or  11  trades  at 
grade  occupying  a  space  of  150  feet.  The  view  was  obstructed  on  one 
side  by  standing  cars  and  piles  of  material,  and  on  the  other  by  a  train,  the 
engine  of  which  was  blowing  off  steam.  The  deceased  and  his  companion 
walked  on  without  stopping  until  they  had  crossed  6  or  7  tracks  when  they 
saw  an  approaching  train.  From  the  track  which  they  had  just  crossed  to 
the  track  on  which  the  train  was,  there  was  a  clear  space  of  12  feet.  De- 
ceased's companion  testified  that  he  said  to  the  deceased,  "  You  had  better 
stop."  The  deceased  replied,  '*  Come  on  ;  we  can  get  across."  The  wit- 
ness also  testified  that  he  attempted  to  cross,  and  by  the  time  he  was  at 
the  track  he  could  lay  his  hand  on  the  engine.  Held,  that  the  accident  was 
caused  by  the  deceased's  contributory  negligence,  and  there  could  be  no 
recovery. 

Same — Duty  to  Stop,  Look  and  Listen— Foot  Travellers. — The  rule  that  a 
person  before  crossing  a  railroad  must  stop,  look  and  listen,  applies  equally 
to  persons  walking  as  to  persons  driving,  and  a  failure  to  stop  is  not  merely 
evidence  of  negligence,  but  is  negligence  per  se. 

Same — Evidence — Usual  Speed  of  Trains — Evidence  as  to  the  speed  at 
which  trains  usually  ran  over  the  crossing  was  irrelevant,  and  an  objection 
thereto  was  not  obviated  by  testimony  that  the  train  was  going  about  the 
usual  rate  of  speed. 


i 
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Error  to  Court  of  Common  Pleas,  Allegheny  County." 

Trespass  for  negligently  causing  the  death  of  plaintiff's  hus- 
band. The  defendant  bnngs  error  to  review  a  verdict  and 
judgment  for  the  plaintiff. 

Johfi  H.  Hampton^  William  Scott  and  George  B.  Gordon  loT 
plaintiff  in  error. 

/.  \V.  Kirker  for  defendant  in  error. 

Mitchell,  J. — This  is  a  perfectly  clear  case  of  contribu- 
tory  negligence,  unrelieved  by  any  circumstance  which  the 
jury  should  have  been  allowed  to  consider  as  an 
'***•'  excuse  for  violation  of  the  plainest  dictates  of  pru- 

dence and  the  settled  rules  of  law.  The  deceased,  at  9  o'clock 
on  a  rather  dark  night  in  January,  was  walking  along;  Penn 
avenue,  in  the  borough  of  Wilkinsburg,  and  came  to  the  rail- 
road, which  at  that  point  had  then  10  or  11  tracks  at  grade, 
occupying  a  space  of  about  150  feet.  It  was  intrinsically  a 
dangerous  place,  and  at  the  particular  time  was  made  more 
than  usually  so  by  standing  cars  and  piles  of  pipe  and  rail- 
road ties  which  obstructed  the  view  on  one  side,  and  on  the 
other  side  a  train  on  one  of  the  tracks,  with  an  engine  blow- 
f  ing  off  steam.  In  the  face  of  these  manifest  dangers,  the  de- 
ceased and  his  companion  walked  straight  on,  without  stop- 
ping, until  they  had  crossed  6  or  7  tracks,  when  they  saw  an 
approaching  train.  At  this  moment  they  were  either  on  a 
spur  track  that  ends  a  few  feet  beyond  the  crossing,  or  be- 
tween it  and  the  first  passenger  track,  on  which  the  train  was 
coming.  Counting  the  spur  tracks  as  safe,  they  had  a  space 
of  45  feet  of  actual  safety  in  which  to  wait  the  passage  of  the 
train ;  but  as  there  is  no  evidence  that  they  knew  that  the  so 
called  spur  tracks  were  not  ordinary  tracks,  liable  tol)eused 
at  any  time,  it  is  hardly  proper  to  charge  them  with  the  knowl- 
edge. But  from  the  nearest  spur  track  which  they  were  on, 
or  had  just  crossed,  to  the  passenger  track  on  whicn  the  train 
was,  there  was  a  clear  space  of  12  feet,  in  which  deceased 
might  have  waited  in  safety,  and  in  which,  fortunately  for 
himself,  his  companion  did  wait.  From  this  point  I  take  the 
narrative  in  the  language  of  Irvin,  the  deceased's  companion : 
"  When  we  come  to  the  track,  we  noticed  a  train  coming. 
Question,  That  is,  to  the  main  track?  Answer,  Yes,  sir; 
and  it  was  pretty  close  before  we  seen  it ;  and  Mr.  Aiken  at- 
tempted to  go  on,  and  I  stopped.  I  said  :  '  We  had  better 
stop  ; '  and  he  says,  *  Come  on ;  we  can  get  across ;'  and  he 
started,  and  I  stopped.  I  had  attempted  to  get  across,  and 
by  the  time  I  was  at  the  track -I  could  lay  my  hand  on  the 
engine."  % 

None  of  these  facts  were  in  the  slightest  doubt,  for  the  evi- 
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dence  was  in  behalf  of  the  plaintiff,  and  was  that  of  the  only 
witness  who  saw  the  accident.     It  is  therefore  in- 
disputable that  the  deceased  saw  the  train  while      Aceide«t 
he  was  in  a  place  of  safety,  and  voluntarily  took  the      JJ""|^ii^J 
chances  of  crossing  in  front  of  it.     In  the  face  of      Begiigenee. 
this  patent  fact,  the  other  circumstances — the  dan- 
ger  of  the  place,  the  rate  of  speed  of  the  trayi,  the  absence 
of  warning,  the  obstructions  to  sight  and  hearing,  etc. — be- 
came totally  unimportant,  and  the  plaintiff  should  have  been 
nonsuited,  or  a  verdict  directed  against  her. 

The  learned  counsel  for  the  defendant  in  error  has  en- 
deavored to  assimilate  this  case  to  Pennsylvania  R.  Co.  v, 
Werner,  89  Pa.  St.  59 ;  but  there  is  a  marked  and  insuperable 
line  of  distinction  between  them.  That  was  said  by  our 
Brother  Sterrett,  in  his  opinion,  to  be  a  close  case ;  but,  in 
laying  down  the  rule  that  a  man  in  a  position  of  danger  is 
not  responsible  for  a  mistake  of  judgment  in  getting  out,  he 
was  careful  to  add  the  explicit  qualification  that  he  must 
have  got  into  the  danger  without  negligence  or  fault  of  his 
own.  Keeping  this  qualification  in  mind,  that  case  was  the 
logical  sequence  of  Johnson  v.  West  Chester  &  P.  R.  Co., 
70  Pa.  St.  357.  But  in  the  present  case  the  essential  premise 
is  wanting.  Aikea  not  only  walked  into  the  dangerous  posi- 
tion without  any  of  the  precautions  which  the  situation  re- 
quired, but,  when  confronted  with  the  actual  emergency,  had 
his  attention  called  by  his  companion  to  the  danger  immi- 
nent ;  and  .his  reply,  **  Come  on  ;  we  can  get  across," — does 
not  indicate  a  man  who  was  confused,  and  in  doubt  what  to 
do,  but  one  who  saw  the  risk  and  chose  to  encounter  it. 

In  the  portion  of  the  charge  contained  in  the  fifth  specifi- 
cation of  error,  the  learned  judge  said  to  the  jury  that,  "  or- 
dinarily, the  rule  of  law  is    *    *    *    that  a  man, 
before  crossing  a  railroad  track,  must  stop,  look    c^^w*!"?? 
and  listen.    *    *    *    I  think  that  is  usually  applied,    l~/l7'l"ji 

,  ,  ..  I  J    •    •  -^j^*^^   X         to  stop,  look 

however,  to  parties  who  are  driving,  and  not  to    ud  iistoi. 

Earties  walking.  It  is,  after  all,  not  a  rule  of  law, 
ut  a  rule  of  evidence  only  ;  and  therefore  the  duty  of  stop- 
ping is  always  a  question  for  the  jury.'*  This  was  clear  error. 
The  rule  as  to  stopping  applies  equally  to  persons  walking 
as  to  persons  driving.  There  is  no  distinction,  in  the  nature 
of  things,  except  of  degree,  as  to  danger  and  none  is  recog- 
nized in  the -cases.  Nagle  v.  Allegheny  Val.  R.  Co.  88  Pa.  St. 
35  ;  Carroll  v.  Railroad  Co.  12  Wkly.  Notes  Cas.  348  ;  Penn- 
sylvania R.  Co.  V.  Coon,  III  Pa.  St.  430;  Marland  v.  Pitts- 
burgh &  L.  E.  R.  Co.,  123  Pa.  St.  487.  It  is  made  quite  as 
much  for  the  safety  and  protection  of  passengers  on  the  train 
as  of  passengers  on  the  highway  ;  and  the  stopping  is  an  es- 
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scntial  part  of  the  rule  to  enforce  attention  to  the  accompany- 
ing duties  of  looking  and  listening,  and  to  secure  their  per- 
formance in  something  more  than  a  perfunctory  and  heedless 
way ;  in  fact,  to  prevent  the  very  thing  which  cost  this  un- 
fortunate man  his  life.  Irvin  was  asked  :  "  Could  you  hear 
the  train  until  you  got  past  these  obstructions?  Answer, 
Possibly  we  might  have,  if  we  had  been  paying  particular 
attention.  We  were  talking,  and  I  didn't  notice.  It  is  not  a 
rul'^  of  evidence,  but  a  rule  of  law,  peremptory,  absolute, 
and  unbending  ;  and  the  jury  can  never  be  permitted  to  ig- 
nore it,  to  evade  it,  or  to  pare  it  away  by  distinctions  and 
exceptions.  That  failure  to  stop  is  not  merely  evidence  of 
negligence,  but  negligence /^r  se^  has  been  said  so  often,  from 
North  Pa.  R.  Co.  z^.  Heileman,  49  Pa.  St.  60,  to  Greenwood 
V.  Philadelphia,  W.  &  B.  R.  Co.,  124  Pa.  St.  572,  that  to  cite 
the  cases  would  be  wearisome. 

The  evidence  in  the  sixth  assignment,  relative  to  the  speed 
at  which  trains  usually  ran  over  this  crossing,  was  irrelevant, 
and  tended  to  divert  the  attention  of  the  jury  from 
■peed?******  the  particular  case  to  the  general  condition  of  dan- 
ger at  this  crossing.  This  objection  was  not  ob- 
viated by  the  testimony  of  Irvin  that  he  thought  the  train 
was  going  **  about  the  usual  rate  of  speed.  4  The  assignments 
of  error  must  be  sustained.    Judgment  reversed. 


Bain,  State  Treasurer, 

V, 

Richmond  &  Danville  R.  Co. 

{North  Carolina  Supreme  Court,  March  17,  1890.) 

Taxation  of  Rolling  Stock— Foreign  Corporation — Interstate  Commercei-- 
A  tax  levied  upon  the  rolling  stock  of  a  foreign  corporation  whidi  is  used 
for  purposes  of  traffic  between  two  states,  violates  the  provision  of  the 
Federal  constitution  conferring  upon  congress  the  power  to  r^;ulate  com- 
merce among  the  states,  and  is  invalid. 

Appeal  from  Superior  Court,  Wake  County. 

The  Attorney  General  and  R.  H,  Battle  for  appellant. 

D.  Schenck  and  C  M,  Busbee  for  appellee. 

Merrimon,  C.  J.— The  plaintiff  is  the  treasurer  of  North 
Carolina.  The  defendant  is  a  corporation  of  the  state  of 
Virginia,  and  has  a  lease  of  the  railroad  of  the  North  Caro- 
lina Railroad  Company,  a  corporation  of  this  state ;  and  it 
does  the  business  of  transportation  in,  through,  and  across 
this  state  from  the  state  of  Virginia  and  other  states  to  the 
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state  of  South  Carolina  and  other  states.  The  purpose  of 
this  action  is  to  recover  the  sum  of  $350  as  taxes  allee^ed  to 
be  due  this  state  from  the  defendant,  and  for  costs.  The  fol- 
lowing are  the  facts  found  by  the  court  below,  and  its  judg- 
ment thereupon :  "  (i)  The  Richmond  &  Danville 
Railroad  Company  was,  on  June  i,  1888,  the  owner  ^^^ 

of  $17,500  worth  of  rolling  stock,  to-wit,  four  switching  en- 
gines, and  one  coach,  which  were  on  June  i,  1888, 'Used  ex- 
clusively in  North  Carolina,  but  owned  in  Virginia,  and 
which  the  company  never  at  any  time  recall.  (2^  Upon  all 
the  rolling  stock  01  the  Richmond  &  Danville  Railroad  Com- 
pany the  company  is  assessed  for  taxation,  and  does  pay  taxes 
m  Virginia.  (3)  The  rolling  stock  of  the  North  Carolina 
Railroad  Company  is  used  exclusively  in  North  Carolina  ; 
and  upon  all  this  rolling  stock,  of  the  assessed  value  of  $125,- 

000,  taxes  are  assessed  and  paid  in  North  Carolina  by  the 
Richmond  &  Danville  Railroad  Company,  the  lessee.  (4) 
The  board  of  appraisers  and  assessors  of  the  North  Carolina 
Railroad  made  the  assessment,  as  set  out  as  an  exhibit  to  com- 

Elaint,  of  $175,000  upon  the  rolling  stock  of  the  Richmond  & 
)anville  Railroad  Company  in  use  in  North  Carolina  on  June 

1,  1888.  (5)  On  June  i,  1888,  there  was  in  use  on  the  North 
Carolina  Railroad,  leased  by  the  Richmond  &  Danville  Rail- 
road in  North  Carolina,  rolling  stock  passing  through  the 
state  to  the  value  of  $175,000.  Such  rolling  stock  was  owned 
by  the  Richmond  &  Danville  Railroad  Company ;  and  the 
trains  in  which  said  rolling  stock  was  used  were  made  up 
outside  of  North  Carolina,  and  went  on  through  to  the  state 
of  South  Carolina.  Upon  this  state  of  facts,  his  honor  ruled 
that  the  defendant  company  was  liable  to  pay  taxes  to  the 
state  upon  $17,500,  on  the  engines  and  coach  used  exclusive- 
ly in  North  Carolina,  and  was  not  liable  to  pay  upon  $157,- 
500,  the  remainder,  used  in  interstate  commerce.  Therefore, 
it  is  adjudged  that  the  plaintiff  recover  of  the  defendant 
the  sum  of  thirty-five  dollars,  and  interest  from  July  i,  1888, 
ahd  costs.*' 

The  power  and  right  of  the  state  to  tax  property  of  non- 
residents, whether  these  be  natural  or  artificial  persons,  hav- 
ing its  situs  within  the  state  for  the  purposes  of 
business,  convenience,  or  pleasure  of  the  owners      Power  of 
thereof  or  others,  is  too  well  settled  to  admit  of      'ro**ert^* 
serious  question.     This  important  right  of  the  state      B^n^-reJ-* 
is  surely  founded  upon  the  just  ground  that  such      deatt. 
property  has  the  protection,  advantage,  and  benefit 
of  the  laws  of  the  state;  and  it  ought,  on  that  account,  to  be 
required  to  contribute  as  taxes  its  fair  share  towards  the  sup- 
port of  the  government  whose  benefits  extend  to  it,  not  mere- 
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ly  casually,  but  regularly  and  continuously,  while  it  continues 
to  be  so  located,  as  to  other  like  property  of  residents  of  the 
state.  Upon  principles  of  common  justice,  every  property 
owner  should  contribute  to  the  support  of  the  government  that 
protects  and  renders  his  propertjr  valuable  and  useful  his 
lair  proportion  of  money  as  a  consideration  therefor,  unless 
for  some  proper  cause  he  is  excused  from  doing  so.  Alvany 
V.  Powell,  2  Jones  (N.  Car.),  Eq.  51  ;  Redmond  z/.  Rutherford 
Co.  Com'rs,  87  N.  Car.  122,  and  numerous  cases  there  cited; 
Worth  V.  Ashe  Co.  ComVs,  90  N.  Car.  409 ;  Gloucester  Ferry 
Co.  V,  Penns3^1vania,  114  U.  S.  196,  13  Am.  &  Eng.  Corp.  Cas. 
365  ;  Thomson  v.  Pacific  R.  Co.,  9  Wall.  (U.  SA  579;  Union 
Pac.  R.  Co.  7'.  Peniston,  18  Wall.  (U.  S.),  5;  Western  Union 
Telegraph  Co.  v,  Texas,  105  U.  S.  460 ;  Western  Union  Tel- 
egraph Co.  V.  Massachusetts,  125  U.  S.  530,  21  Am.  &  Eng. 
Corp.  Cas.  13;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  21 
Am.  &  Eng.  Corp.  Cas.  26.  If  the  state  were  absolutely  sov- 
ereign in  all  respects,  it  might  tax  property  coming  into  it 
temporarily  from  another  state  for  the  purposes  of  trade,  or 
property  passing  across  its  territory  from  one  state  to  another 
or  other  states  in  the  course  of  trade,  travel,  and  commerce. 
It  might  tax  such  trade  and  travel,  in  the  discretion  of  its  leg- 
islature. But,  as  a  member  and  constituent  part  of  the  Fed- 
eral Union,  it  does  not  possess  unlimited  powers  of  taxation 
as  to  all  property,  matters,  and  things  that  mi^ht  otherwise 
be  deemed  and  made  subjects  thereof.  It  and  its  authorities, 
including  its  courts  of  justice, are  bound  by.that  constitution; 
and  it  is  its  and  their  duty  to  observe,  administer,  and  enforce 
its  provisions  in  proper  cases  and  connections, — as  much  so 
as  its  own  constitution  and  laws.  Indeed,  the  constitution  of 
the  United  States  is  a  part  of  the  organic  law  of  this  state; 
and,  in  principle  and  theory,  there  is  not,  and  cannot  be,  any 
conflict  between  the  constitution  and  laws  of  the  United 
States  and  the  same  of  this  state.  If  conflict,  in  fact,  exists 
in  any  respect,  as,  unhappily,  is  sometimes  the  case,  it  is  so 
because  those  who  determine  what  the  law  is,  administer  and 
enforce  it,  are  ignorant  of  or  misapprehend  its  true  meaning 
and  application,  or  willfully  disregard  and  disobey  it. 

A  leading  and  very  important  purpose  of  the  federal  Union 
was  to  establish  and  secure  the  freedom  of  trade  and  cora- 
Powerof  COB-  "^^^cc,  both  foreign  and  domestic,  and  particularly, 
greMtoregtt-  for  the  present  purpose,  between  and  among  the 
i»teiBt«r-  several  states  comprising  it.  To  this  end,  it  ispro- 
mel^r""  ^'^^^^  ^"  *^^  constitution  (article  i,  §8,  par.  3),  that 
"  the  congress  shall  have  power  *  *  *  to  reg- 
ulate commerce  with  foreign  nations  and  among  the  several 
states,  and  with  the  Indian  tribes."      The  power  thus  con- 
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ferred  is  indefinite  as  to  its  scope,  and   capable  of  very  lati- 
tuditious  interpretation  apd  exercise,  particularly  as  it  is  part 
of  the  organic  law,  and  the  subject  to  which  it  relates,  is  one 
of  great  breadth  and  compass.    It  is  difficult  to  determine  its 
just  limit  in  many  respects ;  but  it  should  receive  a  reasona- 
ble interpretation,  such  as  will  effectuate  the  purpose  con- 
templated, trenching  as  little  as  practicable  upon  the  powers, 
rights,  and  convenience  of  the  states.      Very  certainly  the 
provision  implies  that  congress  should  regulate  such  com- 
merce, and  the  states  shall  not ;  that  congress  shall  do  so 
effectually,  in  such  way  and  by  such  means  as  will  secure, 
promote,  and  encourage  the  same,  and  that  the  states  shall 
not,  if  disposed  t«)  do  so,  interfere  with,  destroy,  hinder,  or 
delaj  the  same,  or  divert  it  in  any  way,  by   any  legal  con- 
straint, for  their  own  advantage,  otherwise  than  to  a  very 
limited  extent,  as  allowed  by  the  constitution.     Hence,  it  is 
settled  that  a  state  cannot  tax  commerce,  trade,  travel,  trans- 
portation, or  the  privilege  to  carry  on  and  conduct  the  same, 
or  the  vehicles,  means,  and  appliances  employed  and  used  in 
connection  therewith,  coming  into  that  state  from  another 
temporarily,  however  frequently,  and  returning  to  such  other 
state  ;  nor  can  it  tax  such  commerce,  or  such  incidents  there- 
to, passing  across  it  from  another  or  other  states  to  another 
or  other  states,  however  often  this  may  be  done.     And  the 
reason   is  that  to  so  tax  such  commerce,  and  the  incidents 
thereto,  including  such  means  of  transportation,  would  tend 
directly  and  have  the  effect,  in  a  greater  or  less  degree  and 
extent,  to  interfere  with  the  freedom  of  commerce  among 
and  between  the  people  of  the  states.    It  would  have  the  cer- 
tain effect  to  embarrass,  hinder,  and  delay  the  free  course  of 
such  trade.     If  a  state  could  thus  tax  such  commerce  at  all, 
it  might,  in  its  discretion,  for  its  own  benefit  and  advantage, 
tax  it  so  heavily  as  to  practically  destroy  it  within  its  own 
borders,  and  in  possible  cases  prevent  it  from  passing  freely 
into  other  states.     Moreover,  if  one  state  might  tax  it,  every 
state  through  which  it  passed  might  do  so  likewise  ;  and  thus 
the  power  of  congress  to  regulate  interstate  trade  and  com- 
merce would  be  nugatory,  and  a  sheer  mockery.     It  is  clear 
that  a  state  has  no  such  power,  and  the  supreme  court  of  the 
United  States  has  authoritatively  so  decided,  directly  and 
in  effect,  in  many  cases.     Hays  v.  Southern  Mail  SS.  Co.,  17 
How.  (U.  S.),  596 ;  Morgan  v.  Parham,  16  Wall.  (U.  S.),  471  ; 
Gloucester  FeVry  Co.  v.  Pennsylvania,  114  U.  S.  196,  13  Am. 
&   Eng.  Corp.  Cas.  365,  and   numerous  cases  there  cited  ;  4 
Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  34,  24  Am. 
&  Eng.  R.  Cas.  511 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640, 
21  Am.  &  Eng.  Corp.  Cas.  26. 

41  A.  &  E.  R.  Cas. — 37 
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The  statute.  (Acts  N.  C.  1887,  chap.  137,  §§44-51,)  properly 
interpreted,  does  not,  and  was  not  intended  to,  embrace  and 
tax  the  property  of  the  defendant  put  in  question 
by  this  appeal.  It  had  reference  to,  and  embraced 
TftxftUoBdf  property  of,  corporations,  whether  resident  or  not, 
If"lreiB**^'^  whose  property  was  situated — had  a  si/us— in  this 
corpontioB.  State,  and  was  thus  subject  to  be  taxed.  But  the 
property  in  question  was  not,  in  a  legal  sense,  lo- 
cated— situated — in  this  state.  It  had  no  st/us  here.  It  was 
the  property  of  a  non-resident  corporation,  employed  and 
usea  by  it,  constantly,  for  the  purposes  of  transportation,  in 
the  course  of  the  conduct  of  interstate  trade*  and  commerce 
coming  into  and  passing  across  this  state,  from  another  and 
other  states  to  and  into  another  and  other  states.  It  was  not 
stationary,  but  constantly  tn  transitu  from  one  state  to  another. 
The  mere  fact  that  property  of  the  defendant  of  the  value 
mentioned  was  contmuously  within  the  state  did  not  give  it 
a  situs  here.  It  was  continually  changing  and  in  transitu  in 
the  course  of  interstate  commerce.  It  was  so  continuously 
in  the  state,  day  and  night,  because  of  the  great  volume  of 
trade  and  travel  passing  over  the  defendant's  road  into  and 
across  this  state,  going  to  other  states. 

It  is  true,  as  suggested  on  the  argument,  that  such  prop- 
erty receives  protection  from  this  state,  and  has  benefit  ot 
its  laws ;  but,  nevertheless,  it  is  not  the  subject  of  taxation, 
because  the  constitution  of  the  United  States  will  not,  as  we 
have  seen,  allowit  to  be  made  such  subject.  Judgment  ai- 
firmed. 

Taxation  of  Rolling  Stock.-  See  Atlantic  &  P.  R.  Co.  v.  Yavapai  County 
(Ariz.),  39  Am.  &  Eng.  R.  Cas.  543  :  Atlantic  &  P.  R.  Co.  v.  Lesueur (Anz.'. 
37  ///.  368,  note  374;  Fargo  7^  Auditor  General  (Mich.).  22  /d,  216;  Balti- 
more &  ().  R.  Co.  V.  Allen  (C.  C),  17  Id,  461,  note  466;  notes  33  ^'»- '*^*' 

486,  24  Id.  626.  627. 

Taxation  of  Sleeping  Cars.— The  carriage  of  passengers  from  one  st^t^^ 
another  in  sleeping  cars,  is  interstate  commerce,  and  cannot  be  r^^  , 
or  taxed  by  a  state.     Appeal  Tax  Court  of  Baltimore  %».  Pullman  "^'^^ 
Car  Co.,  50  Md.  452.     The  fare  paid  by  an  interstate  piissenger  to  the  rai - 
road  company  and  the  sleeping  car  fare  added  together,  are  merely  a  chargt^ 
for  his  convenience  in  a  particular  way,  and  there  is  really  butonecnar^ 
for  the  transit  though  the  total  amount  paid  is  divided  between  two  recjr 
ients.     The  service  is  a  single  service  with  certain  accommodations 
comfort,  and  what  is  paid  to  the  car  company  is  a  part  of  the  charge 
the  convenience  of  the  passenger.     Pickard  v.  Pullman  Southern  Car  ^. 
(U.  S.),  24  Am.  &  Eng.  R.  Cas.  51 1.     In  Attornev-General  v,  London  «  ^* 
W.  R.  Co..  L.  R.,  6  g.  B.  Div.  216,1  Am.  &  Eng.  R.  Ca^.  57S,  affimnn?  "^ 
R.,  5  Ex.  Ch.  Div.  247,  the  railroad  company  attached  to  its  night  tra^^^ 
sleeping  cars  for  the  accommodation  of  such  of  its  first  class  passeng^     ' 
might  choose  to  avail  themselves  of  them.     For  the  use  of  these  cars  t  . 
were  charged  an  extra  sum  in  addition  to  the  ordinary  first  class  fare.       . 
sides  couches,  with  pillows,  sheets  and  blankets,  each  carriage  contai 
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a  lavatory  and  other  conveniences^  Passengers  using  such  car  were  not 
disturbed  during  the  night  by  demands  tor  their  tickets ;  and  if  they  ar- 
rived at  their  destination  in  the  night,  they  were  allowed  to  remain  in  their 
beds  until  morning.  Under  a  statute  imposing  a  percentage  "  upon  all  sums 
received  or  charged  for  the  hire,  fare,  or  conveyance  of  passengers"  on  any 
railway,  the  government  claimed  and  was  allowed  the  duty  on  the  extra  sum 
charged  for  the  use  of  the  sleeping  car.  Lord  Coleridge  said :  *'  We  regard 
the  additional  accommodation  anorded  by  the  sleeping  carriages  as  differing 
in  no  essential  particular  from  the  superior  accommodation  SLUorded  by  a  sec- 
ond-class carriage  over  a  third,  or  by  a  first-class  carriage  over  both.  If 
the  company  issued  tickets  to  all  passengers  alike  at  the  price  charged  to 
passengers  travelling  in  third-class  carriages,  and  then  issued  tickets  at 
corresponding  prices  to  those  desiring  to  travel  in  a  higher  class  of  car- 
riage, it  could  hardly  be  contended  that  duty  would  not  be  payable  upon 
the  prices  paid  for  such  second  ticket.  The  passenger  who  is  content  to 
travel  in  a  third-class  or  second-class  carriage  in  the  dav  might  well  desire 
to  travel  in  a  carriage  of  a  higher  class  by  night ;  ana,  in  Tike  manner,  a 
passenger  ordinarily  travelling  by  day  in  a  first-class  carriage  might  desire 
the  additional  accommodation  of  a  sleeping  carriage.  No  separate  charge 
is  made  in  the  present  case.  The  charge,  though  written  on  a  separate 
ticket,  is,  in  our  opinion,  part  of  one  charge  for  the  conveyance  of  the  pas- 
senger in  a  particular  way ,  and  is,  therefore,  a  part  of  the  charge  for  the 
conveyance  of  a  pjassenger  received  and  charged  for  such  conveyance." 

A  statute  which  imposes  upon  all  foreign  railroad  companies,  conveying 
to.  from,  or  through  the  state,  or  any  part  of  it,  passengers  in  drawing 
room  or  sleeping  cars,  a  tax  at  a  certain  rate  per  hundred  dollars  of  its 
gross  receipts,  the  amount  of  gross  receipts  taxable  bein^;  ascertained  by 
taking  such  a  part  thereof  as  will  bear  the  same  proportion  to  the  whole 
amount  of  its  receipts  earned,  both  within  and  without  the  state,  as  thft 
number  of  miles  traversed  within  the  state  bears  to  the  whole  distance  paid 
for,  is  unconstitutional,  because  it  is  an  attempt  to  tax  property  situated 
in  another  state,  and  also  a  regulation  of  interstate  commerce.  Indiana  z/. 
Pullman  Palace  Car  Co.  (C.  C),  13  Am.  A  Eng.  R.  Cas.  307. 

When  sleeping  cars  are  employed  in  interstate  traffic,  no  occupation  tax 
can  be  levied  upon  the  company  for  the  privilege  of  running  the  cars  with- 
in the  state.  Pickard  v,  Pullman  Southern  Car  Co.  (U.  S.),  24  Am.  &  Eng. 
R.  Cas.  511  ;  Pullman  Southern  Car  Co.  t/.  Nolan  (C.  C),  17  Id,  398.  Ac- 
cordingly a  Tennessee  statute  which  imposed  a  privilege  tax  of  $50  per 
annum  on  every  sleeping  car  or  coach  used  or  run  over  a  railroad  in  Tennes- 
see and  not  owned  by  the  railroad  on  which  it  is  run  or  used,  was  held  to 
be  void  so  far  as  it  applied  to  the  interstate  transportation  of  passengers 
carried  over  railroads  in  Tennessee,  into,  out  of,  or  across  that  state,  in 
sleeping  cars  owned  by  a  corporation  of  Kentucky  and  leased  by  it  for 
transportation  purposes  to  Tennessee  railroad  companies.  Pickard  z/.  Pull- 
man- Southern  Car  Co.  (U.  S.),  24  Am.  A  Eng.  R.  Cas.  511.  In  Pullman 
Southern  Car  Co.  v.  Gaines,  3  Tenn.  Ch.  587,  a  contrary  view  was  adopted 
and  it  was  held,  that  the  privilege  tax  levied  under  the  Tennessee  statute 
as  to  such  of  the  cars  as  passed  and  repassed  through  the  state  and  did  not 
abide  in  it,  was  not  amenable  to  the  objection  that  it  interfered  with  inter- 
state commerce.  The  view  taken  was  that  the  property  of  the  foreign 
corporation  used  in  Tennessee  could  be  taxed  as  property,  or  by  an  excise 
on  its  use,  and  that  the  tax  in  this  case  was  not  directly  on  the  object  of 
commerce,  or  directly  aimed  at  commerce.  In  Pickard  v.  Pullman  South- 
ern Car  Co.  (17.  S.),  24  Am.  &  Eng.  R.  Cas.  511,  the  court  referred  to  and 
dissented  from  this  decision,  and  as  it  relates  to  a  subject  within  the  juris- 
diction of  the  federal  supreme  court,  it  must  now  be  regarded  as  overruled. 

A  Texas  statute  imposed  on  "  every  firm,  person,  or  association  of  per- 
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sons  owning  or  running  any  palace,  sleeping  or  dining-room  car  not  owned 
by  a  railroad  company  in  this  state  "  an  annual  tax  of  $2  per  mile.  It  was 
held  that  the  tax  so  levied  was  an  occupation  tax  ;  that  under  the  provi- 
sion of  the  Texas  constitution  which  declares  that "  all  occupation  taxes 
shall  be  equal  and  uniform  upon  the  same  class  of  subjects  within  the  lim- 
its of  the  authority  levying  the  tax."  the  tax  imposed  could  not  be  sus- 
tained in  that  no  tax  was  assessed  upon  railroad  companies  which  owned 
and  operated  their  own  sleeping  cars,  and  no  reasonable  distinction pould 
be  made  between  cars  owned  and  operated  by  the  railroads  and  cars  owned 
by  other  persons  and  operated  by  them.  Pullman  Palace  Car  Co.  v.  State 
(Tex.),  29  Am.  &  Eng.  R.  Gas.  194. 

By  the  usual  contract  of  the  Pullman  Palace  Car  Co..  the  railroad  com- 
pany is  required  to  keep  the  cars  in  good  running  order  and  repair,  and  to 
bear  such  running  expenses,  including  light,  fuel,  lubricating  material  and 
ice,  and  also  to  bear  the  expense  of  all  repairs  rendered  necessary  by  acci- 
dent and  casualty.  The  Pullman  Co.  agrees  to  provide  the  cars;  keep 
the  carpets,  upholstery  and  bedding  in  good  cleanly  condition ;  furnish  nec- 
essary employes  to  preserve  order  in  the  cars;  collect  berth  and  couch 
fares,  and  take  prop)er  charge  and  care  01  the  inside  of  the  cars.  It  also 
agrees  to  furnish  to  the  railroad  company  for  a  term  of  15  years  a  suffi- 
cient number  of  cars  to  meet  the  requirements  of  travel  over  all  lines  01 
railway  owned  or  operated  by  the  railroad  company.  HM,  that  the  p<^ 
session,  control,  and  community  of  interest  which  the  railroad  company 
has  and  exercises,  gives  the  sleeping  cars  the  same  situs  for  taxation  as  ar- 
ticles of  the  same  class  owned  by  the  railroad  company.  Carlisle  v.  P""' 
man  Palace  Car  Co.,  8  Colo.  320.  Under  this  contract,  although  the  gen- 
eral property  in  the  cars  is  in  the  Pullman  Palace  Car  Co.,  tne  railroad 
company  has  a  community  of  interest  in  them  for  the  time  being,  and  they 
are  to  be  deemed  as  "  belonging  "  to  it  for  the  purposes  of  taxation.  Ken- 
nedy i^.  St.  Louis,  V.  &  T.  H.  R.  Co..  62  111.  395.  On  the  other  hand, 
where  by  a  Missouri  statute,  it  was  provided  that  all  railroads  in  that 
state  "  and  all  other  property,  real,  personal  or  mixed,  owned  by  any  ^J^^' 
road  or  corporation  in  this  state  "  should  be  assessed  and  taxed  in  the 
method  prescribed  by  the  act,  it  was  held  that  under  this  statute,  cars^^ 
longing  to  the  Pullman  Palace  Car  Co.,  were  not  owned  by  the  railroad 
within  the  meaning  of  the  statute,  and  were  not  to  be  assessed  against  it- 
State  V.  St.  Louis  County  (Mo.),  29  Am.&  Eng.  R.  Cas.  192.  , 

Under  a  statute  which  requires  railroad  officials  to  make  full  retun^^o, 
all  the  property,  real  and  personal,  "owned,"  "belonging  to  "  and  '^used 
by  railroad  corporations  in  the  operation  of  their  roads,  andauthori^^^'J^ 
county  officials  to  assess  the  real  estate  together  with   the  iraprove^^  . 
thereon,  but  not  including  any  portion  of  the  road  itself  situated  intheif 
respective  counties,  and  the  state  board  of  equalization  to  assess  the  re- 
mainder of  the  property  owned  and  used  by  the  railways,  the  entire  roaa 
within  the  state  with  all  the  rolling  stock  and  personal  property  of  eve^ 
kind  including  sleeping  cars  operated  by  the  company  under  the'Jf"^ 
Pullman  Palace  Car  contract  is  to  be  assessed  as  a  whole.     Carlisle**^ 
man  Palace  Car  Co.,  8  Colo.  320. 

Under  a  statute  which  requires  the  return  "of  the  rolling  stock  in  "^ 
on  the  corporation's  line,  which  is  necessary  for  the  transportation  ^ 
freight  and  passengers,"  all  rolling  stock  used  by  a  railroad  company  n^"^ 
be  presumed  to  be  necessar}-  for  the  operation  of  the  road,  and  it  canno 
be  objected  that  sleepmg  cars,  being  in  the  nature  of  a  luxury,  may  be^' 
eluded.     Carlisle  v.  Pullman  Palace  Car  Co.,  8  Colo.  320. 

A.  statute  of  Wisconsin  required  the  owners  of  drawing,  palace  and  sleep: 

ing  cars  to  return  annually  to  the  railroad  commissioner  a  "  statement  "^^ 
the  gross  earnings  made  by  the  use  of  such  cars  between  points  within ^^ 
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state  of  Wisconsin,"  and  to  pay  a  license  fee  of  two  per  cent,  upon  such 
earnings.  Held,  that  the  statute  only  required  a  statement  to  be  returned 
of  the  earnings  derived  from  the  use  of  such  cars  in  transporting  passen- 
gers, who  both  got  on  and  off  at  points  within  the  state.  The  court  did 
not  decide  whether  the  statute  if  otherwise  construed,  would  have  been 
unconstitutional.    State  v,  Pullman  Palace  Car  Co.,  64  Wis.  89. 


State  ex  rel.  Trammel,  Collector,  etc., 

V, 

Hannibal  &  St.  Joseph  R.  Co. 

{Missouri  Supreme  Courts  June  10,  1889.) 

Taxation — Description  of  Property — Sufflciency — Pleading. — Under  the 
Missouri  statute  which  malces  it  the  duty  of  the  board  of  equalization  to 
assess  each  railroad  in  its  entire  length,  including  branches,  side-tracks, 
rolling-stock  and  fixtures,  and  to  apportion  the  aggregate  value  to  each 
city,  county  or  town  according  to  the  ratio  which  the  number  of  miles 
therein  bears  to  the  whole  length  of  road  in  the  state,  it  is  contemplated 
that  the  property  will  be  assessed  by  desi^ating  the  number  of  miles  of 
road  in  every  county,  township  and  munici()al  corporation ;  and  the  as- 
sessment need  not  describe  the  property  otherwise  than  as  so  many  miles 
of  a  given  value  with  a  proportion  of  the  value  of  the  rolling-stock  therein. 
A  petition  to  enforce  the  tax  need  not  be  more  specific  than  the  assess- 
ment, and  is  sufficient  if  it  sets  out  the  number  of  miles  of  road  in  a  county 
with  the  assessed  value  of  road  and  rolling  stock. 

Same — Pleading — Number  of  IVIiles  in  Townsliip. — It  is  not  necessary  that 
the  number  of  miles  in  a  certain  township  should  be  stated  in  the  petition 
though  it  is  in  the  assessment,  if  the  petition  states  the  amount  of  the  rail- 
road tax  levied  in  the  township  on  defendant's  property, 

Same — Adoption  of  Township  Organization  by  County. — In  such  petition 
it  need  not  be  stated  that  the  county  had  adopted  the  township  organiza- 
tion, the  adoption  of  such  organization  being  immaterial  so  far  as  the  va- 
lidity of  a  township  bond  tax  is  concerned. 

Same — Exemption  from  County  Taxes — Acceptance  of  Land  Grant. — A  pro- 
vision in  a  charter  which  declares  that  the  stock  of  a  railroad  company 
shall  be  exempt  from  state  and  county  taxes,  is  not,  so  far  as  the  county 
tax  is  concerned,  affected  by  a  subsequent  statute  granting  lands  to  the 
corporation  and  accepted  by  it,  which  provides  that  the  company  shall 
each  year  "  pay  into  the  treasury  of  the  state  a  sum  of  money  equal  to  the 
amount  of  state  tax  on  other  real  and  personal  property  of  like  value  for 
that  year,  upon  the  actual  value  of  the  roadbed  ♦  *  *  and  other  prop- 
erty of  said  company." 

Same — What  are  County  Taxes — Tax  for  Payment  of  Subscription  to  Steele. 
— A  tax  levied  to  pay  the  bonds  of  a  county  given  in  payment  of  a  sub- 
scription to  railroad  stock,  is  a  county  tax  although  the  bonds  can  only  be 
paid  out  of  a  tax  levied  for  the  special  purpose  imposed  by  virtue  of  a  pro- 
vision in  the  charter  of  the  railroad  company. 

Same — Power  of  County  to  Compromise  Bonds — Conflicting  Decisions. — 
The  state  courts  having  held  the  Missouri  **  Township  Aid  Act"  to  be  uncon- 
stitutional, while  the  ^deral  circuit  courts  have  sustained  the  constitution- 


582  STATE  V,   HANNIBAL  &  ST.  JOSEPH   R.  CO*.     [VOL  41 

ality  of  the  act,  bonds  issued  pursuant  to  such  act,  are  proper  subjects  of 
compromise  under  a  statute  authorizing  the  various  counties  for  them- 
selves and  on  behalf  of  any  township  therein  to  make  contracts  for  the 
compromise,  purchase,  or  redemption  of  bonds,  and  to  issue  new  bonds  for 
such  purpose,  and  a  tax  levied  for  the  payment  of  bonds  issued  in  terms 
of  a  compromise  is  valid. 

Same— Exemption  from  County  Taxes — Township  Tax. — A  provision  in 
a  charter  exempting  a  company  from  the  payment  of  county  taxes,  does 
not  apply  to  municipal  taxes,  and  a  tax  levied  only  on  the  property  of  a 
particular  township  for  the  payment  of  township  aid  bonds  is  not  included 
m  such  exemption. 

Same— Levy  of  Omitted  Taxes — Presumption. — Where  the  order  of  a 
county  court  levying  county  taxes  recites  that  the  special  taxes  to  pay 
township  bonds  were  omitted  for  certain  designated  years  and  then  orders 
the  cleric  of  a  county  court  to  extend  such  taxes  on  the  county  tax  books, 
the  recital  is  prima  facie  evidence  that  the  taxes  have  been  omitted,  and 
it  is  not  necessary  for  the  plaintiff  in  an  action  to  enforce  the  payment  of 
the  taxes,  to  introduce  the  levy  for  the  years  for  which  the  omitted  taxes 
are  assessed  made  upon  property  other  than  railroad  property,  and  until 
evidence  to  the  contrary  is  offered,  it  will  be  presumed  that  the  rate  levied 
on  other  property  for  the  same  years  was  that  specified  in  such  order. 

Same — Levy  at  Regular  Term  of  County  Court — Adjournments.— Under  a 
statute  which  provides  that  taxes  against  railroad  property  shall  be  levied 
*'ata  regular  term  "  of  the  county  court,  when  a  county  court  opens  a  stated 
term  and  adjourns  from  day  to  aay,  or  for  a  number  of  days,  such  adjourn- 
ments are  but  a  part  of  the  regular  term,  and  a  tax  may  be  levied  at  any 
of  these  adjourned  sessions. 

Same— Validity  of  Levy— Presumption  of  Regularity.— The  county  court 
being  the  only  court  which  has  the  power  to  levy  taxes  for  payment  ot 
township  aid  bonds,  when  a  levy  is  shown,  it  will  be  presumed  that  the 
county  circuit  court  made  an  order  directing  the  county  court  to  levy  a  tax 
to  pay  the  bonds  as  required  by  statute. 

Appeal  from  Circuit  Court,  Macon  County. 

On  motion  for  rehearing.  The  opinion  rendered  by  the 
court  upon  the  previous  hearing  is  reported  in  39  Am-  ^ 
Eni2^.  R.  Cas.  548. 

Strong-  &  Mossman  for  appellant. 

B,  R.  Dysart,  John  F.  Mitchell,  and  Seers  &  Guthrie  for  re- 
spondent. 

Black,  J.— This  is  a  suit  by  the  collector  of  Macon  couti- 
ty,  in  the  name  of  the  state,  to  recover  state,  county,  school, 
municipal  and  township  taxes  for  various  y^"^^ 
Facts.  jj^^  defendant  made  a  tender  of  the  amount  it  w- 

lieved  to  be  due  for  state,  school,  and  city  and  town  taxes, 
which  was  accepted  as  to  the  school  tax ;    and  the  cou 
found  the  amount  tendered  for  state,  city,  and  county  tax^^ 
to  be  the  amount  due.     The  tender  was  deposited  ^^'^  1  j 
clerk  of  the  circuit  court.     The  plaintiff  impliedly  concede 
that  the  judgment  is  erroneous  in  so  far  as  he  recovere 
what  are  called  "  Missouri  &  Mississippi  Railroad  Taxes'  ^^ 
the  years  1868,  '69,  and  '70;  so  that  the  taxes  still  in  disp"^ 
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are  taxes  of  the  last  named  description  for  the  years  1871,  '72, 
77 ^  '78,  *79>  '^o,  '82,  '83,  '84,  and  '85,  amounting  to  about  $3,000 ;  • 
and  what  are  called  **  Omaha  Railroad  Taxes,"  levied  in  Hud- 
son township,  for  the  years  1882  to  1885,  both  inclusive, 
amounting  to  $680.  These  taxes  were  all  levied  on  the  as- 
sessed value  of  the  defendant's  property,  as  made  out  and 
certified  to  the  county  court  by  the  state  board  of  assessment 
and  equalization  of  railroad  property.  The  following  admis- 
sions were  made  on  the  trial  of  this  case :  That  the  Missouri 
&  Mississippi  Railroad  tax,  mentioned  in  the  petition,  was  a 
tax  levied  for  the  purpose  of  paying  the  interest  and  principal 
of  certain  bonds  issued  by  the  county  court  of  Macon  County. 
That  said  county,  in  the  year  1867,  subscribed  for  I75ishares 
of  the  capital  stock  of  the  Missouri  &  Mississippi  Railroad 
Company,  and  in  1870  said  court  again  subscribed  for  175 
shares  of  the  capital  stock  of  said  company ;  and  that  said 
bonds  were  issued  by  said  county  in  order  to  pay  for  the 
stock  of  said  company  issued  by  said  county ;  and  that  said 
county  became  a  stockholder  in  said  company,  and  took  part 
in  the  meetings  and  deliberations  of  the  shareholders  as  such. 
That  the  tax  described  in  the  petition  as  the  "  Omaha  Rail- 
road tax,"  assessed  and  levied  in  Hudson  township,  was  a  tax 
for  the  purpose  of  paying  the  principal  and  interest  on  bonds 
of  said  county  issued  by  the  county  court,  in  pursuance  of  an 
act  approved  March  23, 1868.  That  under  said  act  the  county 
court  had  been  petitioned  by  the  taxpayers  to  order  an  elec- 
tion in  relation  to  subscribing  for  the  stock  of  the  St.  Louis 
&  Omaha  Air  Line  Railroad,  a  corporation  organized  under 
the  general  laws  of  this  state.  That  an  election  had  been 
held,  and  the  county  court  had  subscribed  $40,000  of  bonds 
in  the  name  of  Hudson  township.  That  the  bonds  which  the 
tax  is  levied  to  pay  are  funding  bonds  to  take  up  the  above- 
named  bonds ;  saidf  funding  bonds  being  issued  under  the  gen- 
eral statutes  of  this  state. 

I.  It  is  deemed  best  to  notice  here  some  preliminary  ques- 
tions.    The  defendant  insists  that  the  circuit  court  should 
have  sustained  its  objection  to  the  introduction  of 
any  evidence,  because  the  petition  is  defective,  in     |^g'JJ.}"fi~„ 
this :  that  it  gives  no  sufficient  description  of  the     of'propeitj. 
defendant's  property ;  and  in  this :  that  it  is  not 
stated  that  Macon  county  had  adopted  township  organiza- 
tion, or  that  there  was  such  a  township  as  Hudson  township. 
There  are  four  counts  in  the  petition,  out  it  will  be  sufficient 
to  notice  the  first.     It  is  alleged  that  defendant  was  the  owner 
of  **  thirty-one^ and  1 5-100  miles  of  railroad  bed,  including  side 
tracks,  buildings,  and  other  property  in  said  Macon  county 
of  the  total  value,"  etc. :  **  that  there  were  legally  assessed 
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and  levied  against  said  property  for  1884,  ^or  state,  school. 
municipal,  and  other  purposes,  the  aggregate  sum  of  $3485.- 
97 ;  that  the  taxes  so  assessed  and  levied  thereon  are  now 
due  and  unpaid,  *  *  »  for  Omaha  railroad  taxes,  levied 
and  assessed  in  Hudson  township,  in  said  Macon  county,  the 
sum  of  $i6l32,"  etc.  Section  6889,  Rev.  St.  1879,  gives  a 
form  of  petitions  in  these  tax  suits,  and  the  form  contemplates 
a  description  of  the  taxed  property.  But,  in  determining 
what  will  be  a  sufficient  description,  we  must  look  to  other 
sections  of  the  same  law.  It  is  made  the  duty  of  the  state 
board  of  equalization  to  assess  the  railroad  in  its  entire  length. 
including  branches,  double  and  side  tracks,  depots,  water 
tanks,  turn  tables,  engines,  and  cars,  and  to  apportion  the  ag- 
gregate value  to  each  county,  township,  city,  or  incorporated 
town  according  to  the  ratio  which  tne  number  of  miles  in 
such  county,  township,  city  or  incorporated  town  bears  to 
the  whole  length  of  the  road  in  this  state.  Rev.  St.  Mo.  1879, 
§^  6871,  6873.  It  is  apparent  that  the  assessment  in  each 
county  must  be  according  to  the  apportioned  mileage;  and 
the  law  contemplates  that  the  property  which  comes  within 
the  jurisdiction  of  the  state  board  of  equalization  will  be  as- 
sessed by  designating  the  number  of  miles  of  road  in  each 
county,  township,  and  municipal  corporation.  The  assess- 
ment need  not,  therefore,  describe  the  property  otherwise 
than  as  so  many  miles,  of  a  given  value,  with  the  proper  propor- 
tion of  the  value  of  the  rolling  stock  added.  The  petition  need 
be  no  more  specific  than  the  assessment ;  and  it  follows  that  the 
description  of  the  property  given  in  the  petition  in  this  case 
is  sufficient  for  it  sets  out  the  number  of  miles  of  road  in 
Macon  county,  with  the  assessed  value  of  road  and  rolling 
stock.  It  is  true  that  the  number  of  miles  in  Hudson  town- 
ship is  not  stated  in  the  petition,  though  it  is  in  the  assess- 
ment ;  nor  does  the  statutory  form  of  the  petition  require  such 
a  statement.  The  petition  does  state  the  amount  of  the  rail- 
road tax  levied  in  Hudson  township  on  defendant's  property ; 
and  that  is  sufficient.  So  far  as  the  validity  of  this  township 
bond  tax  is  concerned,  it  is  a  matter  of  no  importance  whether 
Macon  county  had  or  had  not  adopted  township  organiza- 
tion. 

2.  On  behalf  of  the  defendant,  it  is  next  insisted  that  the 
judgment  of  the  circuit  court  is  erroneous  in  so  far  as  defend- 
ant is  charged  with  Missouri  &  Mississippi  Railroad 
froTwin'y     taxcs,  bccausc  they  are  county  taxes  ;  and  that  the 
Uses.  defendant  is,  by  its  charter,  exempt  from  the  pay- 

ment of  all  county  taxes.  The  plaintiff  insists  that 
these  are  not  county  taxes,  within  the  meaning  of  the  exemp- 
tion clause  of  tlie  defendant's  charter;  and,  if  it  may  be  called 
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a  "  county  tax/*  still  the  legislature  had  the  power  to  levy 
such  a  tax  on  the  defendant's  property,  and  that  it  exercised 
that  power  in  passing  article  8,  chap.  145,  Rev.  St.  1879.  The 
act  incorporating  the  Hannibal  &  St.  Joseph  Railroad  Com- 
pany gave  to  it  all  the  privileges,  rights,  and  immunities 
which  were  granted  to  the  Louisiana  S  Columbia  Railroad 
Company.  Acts  1846-47,  p.  157,  §  4.  The  twenty-fourth  sec- 
tion of  the  act  incorporating  the  last  named  company  provides  : 
**  And  the  stock  of  said  company  shall  be  exempt  from  state 
and  county  taxes."  Acts  j  836-37,  p.  252.  The  act  of  Septem- 
ber 20,  1852,  granting  lands  to  the  defendant,  which  were  re- 
ceived by  the  state  under  an  act  of  congress  to  aid  in  the  con- 
struction of  certain  railroads,  provides  that  the  defendant  shall 
each  year  "  pay  into  the  treasury  of  the  state  a  sum  of  money 
equal  to  the  amount  of  the  state  tax  on  other  real  and  personal 
property  of  like  value,  for  that  year,  upon  the  actual  value  of 
the  roadbed  *  *  *  and  other  property  of  said  company, 
which  shall  be  as  a  consideration  to  the  state  for  the  execution 
of  the  trust  reposed  in  the  state  by  an  act  of  congress/'  etc. 
This  act  of  1852,  which  was  accepted  by  the  defendant,  mod- 
ified the  charter  exemption  so  that  the  defendant  thereafter 
became  liable  for  taxes  for  state  purposes,  the  same  as  like 
corporations  organized  under  the  general  law.  State  v,  Han- 
nibal &  St.  J.  R.  Co.,  60  Mo.  143.  But  it  has  been  constantly 
ruled  by  this  court  that  the  property  of  the  company  could 
not  be  taxed  for  county  purposes,  because  the  act  of  1852  in 
no  way  affected  the  charter  exemption  as  to  such  taxes.  Han- 
nibal &  St.  J.  R.  Co.  V,  Shacklett,  30  Mo.  550;  State  t/.  Hanni- 
bal &  St.  J.  R.  Co.,  37  Mo.  266 ;  Livingston  Co.  v,  Hannibal  & 
St.  J.  R.  Co.,  60  Mo.,  516.  Some  language  used  in  the  earlier 
ot  these  cases  has  led  to  the  argument  in  this  case  that  the 
former  statutes  were  not  broad  and  comprehensive  enough  to 
include  the  property  of  defendant  in  the  subject  of  county 
taxation,  and  that  the  judgments  in  those  former  cases  should 
be  regarded  as  standing  on  that  ground.  The  case  last  cited 
was  a  suit  to  recover  a  county  tax  and  a  school  tax  levied  and 
assessed  under  the  act  of  March  10,  1871  (Acts  1871,  p.  56.) 
The  first  section  of  that  act  is  as  broad  and  comprehensive 
as  language  could  make  it.  It  is  as  broad  and  comprehensive 
as  article  8,  chap.  145,  Rev.  St.  1879.  upon  which  the  plaintiff 
relies.  This  court  then,  speaking  oif  the  county  tax  there  in 
suit  said  the  exemption  of  the  road  from  county  taxes  had 
never  been  rescinded  by  the  act  of  the  parties,  and  that  the 
demurrer  to  so  much  of  the  petition  as  claimed  a  recovery 
for  county  taxes  was  properly  sustained.  It  cannot  be,  and 
we  believe  is  not,  claimed  that  the  legislature  or  any  consti- 
tutional convention  could  repeal  the  exemption  without  the 
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defendant's  consent.  If  there  has  been  any  act  on  the  part 
of  the  defendant,  such  as  a  sale  or  consolidation,  that  can  have 
the  effect  of  depriving  the  defendant  of  its  charter  exemption 
from  the  payment  of  county  taxes,  that  act  is  not  made  to  ap- 
pear by  this  record.  There  is  nothing  left  for  the  court  to 
do  but  to  say  the  defendant  is  not  liable  for  county  taxes. 

But  the  plaintiff  says  these  Missouri  &  Mississippi  Railroad 
taxes  are  not  county  taxes,  within  the  meaning  of  the  defend- 
ant's  charter  exemption.  The  county  became  a 
Tix  to  p«r  stockholder  in  that  railroad  company,  and  the  bonds 
br"oMty  u*  ^^  ^^^  county  were  issued  to  pay  for  the  stock. 
coBBty  ux.  No  other  subdivision  of  the  state  is  under  anjr  ob- 
ligation to  pay  the  debt  thus  incurred  ;  and,  if  the 
tax  levied  to  pay  them  is  not  a  county  tax,  then  it  is  difficult 
to  say  whatkma  of  a  tax  it  is,  when  we  are  speaking  of  state, 
county,  and  other  taxes.  County  taxes  are  mentioned  in  the 
defendant's  charter  as  a  class;  and  the  defendant  is  exempt 
from  the  payment  of  taxes  which  come  within  that  class.  It 
is  true,  the  thirteenth  section  of  the  charter  of  the  Missouri 
&  Mississippi  Railroad  Company,  and  under  which  the  bonds 
were  issued,  provides  for  a  tax  of  one-twentieth  of  i  percent, 
to  pay  them;  but  the  tax  is  one  levied  on  all  the  property  in 
the  county  not  exempt  from  taxation,  and  is  still  a  county  tax, 
and  cannot  be  otherwise  designated,  when  speaking  of  county 
taxes  as  a  class.  The  plaintiff  places  much  stress  upon  a  re- 
mark  made  in  Livingston  Co.  v.  Hannibal  &  St.  J.  R.  Co., 60 
Mo.  519,  where  it  is  said:  "In  regard  to  school  taxes,  they 
may  be  considered  as  orig^inating  since  the  charter ;  and 
therefore  nothing:  was  said  m  it  concerning:  them.  Like  the 
municipal  taxes  of  St.  Joseph,  in  St.  Joseph  v,  Hannibal  &  ol 
J.  R.  Co.,  39  Mo.  476,  they  may  be  regarded  as  not  within 
the  exemption."  We  fail  to  discover  anything  in  these  ob- 
servations  which  says  that  the  defendant  was  exempt  only 
from  such  county  taxes  as  were  levied  and  coUecteaat  the 
date  of  the  defendant's  charter.  It  is  a  matter  of  no  conse- 
quence when  the  particular  tax  was  first  levied.  If  it  is ^ 
countv'  tax,  the  defendant  is  exempt  from  the  payment  of  it. 
3.  The  defendant  objects  to  the  Omaha  Railroad  tax  on  the 
ground  that  the  act  of  March  23,  1868,  known  as  the  "Town- 
ship Aid  Act,"  and  under  which  the  original  bonds 
If  Rid'brnd!.  ^^'Gi*c  issued,  is  a  void  law.  This  court  has  held 
that  the  act  was  unconstitutional,  in  a  number  01 
cases.  Webb.  v.  Lafayette  Co.,  67  Mo.  367 ;  State  7/. .Walker, 
85  Mo.  44,  and  cases  cited.  On  the  other  hand,  the  United 
States  courts,  following  Cass.  Co.  v.  Johnston,  95  U.  S.  3^5' 
uphold  the  act ;  and  bonds  issued  purswant  to  it  are,  by  those 
courts,  hely  to  be  valid  obligations.     Because  of  this  state  01 
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affairs,  it  was  held  in  State  v.  Holladay,  72  Mo.  499,  that  such 
bonds  were  proper  subjects  of  compromise,  under  the  act  of 
1 2th  April,  1877.  The  township  bonds  now  in  question  are 
conceded  to  be  funding  bonds  issued  under  the  general  stat- 
utes of  this  state,  and,  by  this,  reference  must  be  had  to  the 
act  of  1879,  Laws  1879,  P-  47 ;  ^  Rev.  St  Mo.  1879,  P-  ^49- 
That  act  authorizes  the  various  counties  themselves,  and  for 
any  township  therem,  to  make  contracts  for  the  compromise, 
purchase,  or  redemption  of  bonds ;  and  the  county  courts, 
under  the  restriction  therein  stated,  may  issue  new  Donds  for 
such  purposes.  Following  the  logical  result  of  that  case,  and 
of  the  case  of  Dallas  Co.  v.  Merrill,  77  Mo»  573,  it  must  follow 
that  these  new  compromise  or  funding  bonds  are  valid,  and 
the  taxes  levied  to  pay  them  are  valid  taxes,  if  not  invalid  for 
some  other  reason. 

4.  With  the  result  just  reached,  the  defendant  still  insists 
that  these  township  taxes  levied  to  pay  township  funding 
bonds  are  county  taxes  within  the  meaning  of  its 
charter  exemption.     It  does  not  appear  from  this  *:»«wptio»»- 
record  that  Macon  county  has  ever  adopted  town-  J^^JJngfcJp  [jj 
ship  organization ;  so  we  have  no  occasion  to  speak  ux. 

of  township  organization  laws.  Hudson  township, 
so  far  as  this  record  shows,  is  simply  a  geographical  subdivi- 
sion of  the  county,  without  any  corporate  existence.  As  the 
defendant's  charter  only  speaks  of  state  and  county  taxes,  it 
has  been  held  the  exemption  never  did  extend  to  municipal 
corporation  taxes,  such  as  cities  and  towns  (City  of  St.  Joseph 
V.  Hannibal  &  St.  J.  R.  Co.,  39  Mo.  477;),  nor  to  school  taxes 
fLivin^ston  Co.  v,  Hannibal  &  St.  J.  K.  Co.,  60  Mo.  518.) 
School  districts,  like  municipal  corporations,  do  have  a  corpo- 
rate existence  ;  and  in  this  respect  they  differ  from  townships. 
But  the  tax  here  in  question  is  local,  and  levied  only  on  the 
property  in  the  particular  township,  and  in  our  judgment  was 
not  within  the  contemplation  of  the  legislature  when  it  ex- 
empted defendant  from  the  payment  of  county  taxes.  It  does 
not  fall  within  that  class  of  taxes. 

5.  The  order  of  the  county  court  levying  the  township  taxes 
for  1882  and  1883  was  made  on  the  2d  September,   1884.     It 
recites  that  the  special  taxes  to  pay  Hudson  town- 
ship bonds  were  omitted  for  the  designated  years;  J^^tuxes-**" 
ana  it  is  then  ordered  that  the  clerk  of  the  county  Taiidity. 
court  extend  such  taxes  on  the  tax  books  of  the 

county  on  property  of  defendant  in  said  township  at  the  rate 
of  20  cents  on  each  $100  valuation ;  said  rate  beings  the  same 
as  extended  upon  other  property  in  said  township  for  said 
years.  These  taxes  for  tne  omitted  years  were  levied  by  au- 
thority of  section  6879,  ^  Rev.  St.  1879.     The  plaintiff  did  not 
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offer  any  evidence  other  than  the  order  itself  to  show  that 
those  years  had  been  omitted.  The  county  court,  in  making 
the  orcler,  must  have  found,  and  in  point  of  fact  did  find,  that 
thev  had  been  omitted  ;  and  the  recital  is  at  least  prima  facie 
evidence  that  they  had  been  omitted.  For  a  like  reason  it 
was  not  necessary  for  the  plaintiff,  to  make  out  2l  prima  facu 
case,  to  introduce  the  levy  for  those  years  made  upon  prop- 
erty other  than  railroad  property.  Until  some  evidence  to 
the"  contrary  is  offered,  it  must  be  taken  as  proved  that  the 
rate  levied  on  other  property  for  the  same  years  was  20  cents 
on  the  $100  valuation.  The  point  made  that  the  court  did 
not,  by  the  order,  levy  any  tax,  is  extremely  technical.  The 
order  does  direct  the  clerk  to  extend  the  specified  tax  at  a 
specified  rate  upon  the  tax  books  for  the  omitted  years;  and 
this,  we  held,  was  a  good  and  sufficient  levy.  We  find  noth- 
ing  to  the  contrary  in  the  case  of  City  of  Kansas  v,  Hannibal 
&"St.  J.  R.  Co.,  81  Mo.  294,  22  Am.  &  Eng.  R.  Cas.  229. 

6.  These  taxes  against  railroad  property  are  to  be  levied 
after  the  assessments  are  returned  "  at  a  regular  terra  of  said 

court,  if  in  session  at  the  time,  if  not,  at  a  special 
^^BcffBiAi-  term  of  said  court  called  for  that  purpose."  Sec- 
!*™   T^.t"     tion  6879.     When  the  county  court  opens  a  stated 

term,  and  adjourns  from  day  to  day,  or  for  a  num- 
ber of  days,  such  adjournments  are  but  a  part  of  the  regular 
term»  and  the  tax  may  be  levied  at  any  of  tnese  adjourned  ses- 
sions. The  special  term  mentioned  m  the  clause  of  the  stat- 
ute just  quoted,  evidently  means  a  term  called  pursuant  to 
sections  1207,  1208,  Rev.  St.  1879;  but,  when  the  court  ad- 
journs from  time  to  time,  the  adjourned  terms,  as  they  are 
called,  are  but  parts  of  the  regular  term. 

It  has  been  suggested  in  this  court  that  the  taxes  levied  to 
pay  these  township  funding  bonds  are  void,  because  it  does 

not  appear  that  the  Macon  county  circuit  court 
ord^r  direct-  evcr  made  an  order  directing  the  county  court  to 
ux-pJe^-'  levy  a  tax  to  pay  them,  as  provided  by  Ue  act  of 
BumpUoB.        March,  8,  1879  (Acts  1879,  P-  185  ;  2  Rev.  St.  1879, 

§  6799.)  Taxes  have  been  held  to  be  invalid  be- 
cause of  a  non-compliance  with  that  act  in  a  number  of  cases. 
State  V,  Hannibal  &  St.  J.  R.  Co.,  ^7  Mo.  236 ;  State  v.  Mis- 
souri Pac.  R.  Co.,  92  Mo.  153  ;  State  v,  Wabash,  St.  L.  &  F 
R.  Co.,  97  Mo.  298.  But  the  act  has  been  recently  held  to 
be  unconstitutional  by  the  supreme  court  of  the  United  States, 
so  far  as  concerns  bonds  issued  prior  to  its  passage.  Seibert 
V,  Lewis,  122  U.  S.  284.  It  is  probable  that  the  ruling  in  that 
case  would  not  apply  to  the  bonds  in  question,  because  they 
were  issued  subsequent  to  date  of  the  act.  But,  be  that  as  it 
may,  it  does  not  appear  whether  the  circuit  court  did  or  did 
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not  make  the  order.  The  county  court  is  the  only  court 
which  has  the  power  to  levy  these  taxes  ;  and,  when  a  levy  is 
shown,  we  are  of  the  opinion  it  should  be  presumed  that  the 
preliminary  order  had  been  procured  until  the  contrary  is 
made  to  appear. 

Other  objections  are  made  to  these  taxes  levied  to  pay 
township  bonds,  but  we  cannot  pursue  them  in  detail.  We 
are  of  the  opinion  they  are  not  well  taken.  It  follows  that 
the  judgment  is  erroneous  as  to  all  the  Missouri  &-  Mississippi 
Railroad  taxes,  and,  as  they  are  separately  stated  in  the  judg- 
ment, it  is  not  necessary  to  remand  the  cause.  As  to  all  Mis- 
souri and  Mississippi  Railroad  taxes,  the  judgment  is  reversed, 
but  in  all  other  respects  the  judgment  is  affirmed,  and  a  judg- 
ment will  be  entered  here  in  conformity  with  what  has  been 
said.  The  costs  of  this  appeal  will  be  taxed  against  the  plaint- 
iff below,  respondent  here.    All  concur. 


St.  Louis,  Iron  Mountain  &  Southern  R.  Co. 

V. 

WORTHEN  et  al, 
(Arkansas  Supreme  C^urty  February  15,  1890.) 

Taxation — Assessment  by  Board  of  Commissioners — Constitutional  Lawi — 
A  statute  which  creates  the  governor,  secretary  of  state  and  auditor  a 
board  of  railroad  commissioners,  and  empowers  them  annually  to  examine 
a  sworn  schedule  of  railroad  property  which  is  required  to  be  filed  by 
persons  or  corporations  owning  or  operating  railroads,  and  to  appraise 
the  value  of  such  property,  and  certify  to  the  county  assessor  the  value  of 
the  portion  lying  within  the  county  which  shall  be  listed  and  assessed  by 
the  assessor,  is  not  unconstitutional  because  it  employs  a  different  instru- 
mentality for  the  valuation  and  assessment  of  railroad  property  from  that 
employed  for  the  assessment  of  other  prop)erty,  although  the  constitution 
provides  that  the  value  of  property  assessed  for  taxation  shall  be  ascer- 
tained in  such  manner  as  the  general  assembly  shall  direct,  but  shall  be 
equal  and  uniform  throughout  the  state. 

Same — Annual  Assessment  of  Railroads^ — Such  statute  is  not  invalid  be- 
cause it  authorizes  the  assessment  of  "  railroad  tracks" — a  term  including 
the  right  of  way,  which  is  real  property — annually,  whereas  other  real  es- 
tate is  assessed  biennially. 

Same — Notice  of  Meeting  of  Boards — Where  the  time  and  place  of  meet- 
ing of  the  board  of  railroad  commissioners  for  the  appraisal  of  railroad 
property  is  fixed  by  statute,  the  fact  that  the  board  meets  without  notice 
to  the  railroad  companies,  does  not  render  an  assessment  invalid. 

Same — Validity  of  Statute — AppeaU — Such  statute  is  not  unconstitutional 
because  it  makes  the  decision  of  the  board  upon  the  question  of  value  final, 
and  does  not  provide  for  an  appeal. 

Appeal  from  Chancery  Court,  Pulaski  County. 

Bill  by  the  St.  Louis,  Iron  Mountain  &  Southern  R.  Co. 
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against  R.  \V.  Worthen,  collector  of  taxes  for  Pulaski  county, 
and  others,  to  enjoin  the  collection  of  taxes  assessed  upon  the 
complainant's  property.  Mansf.  Ark.  Dig.,  §  5647^/5^7.,  pro- 
vide that  the  governor,  secretary  of  state  and  auditor  snail 
constitute  a  board  of  railroad  commissioners ;  that  all  railroads 
doing  business  in  the  state  shall  make  and  file  with  the  secre- 
tary of  state  a  schedule  showing  the  number  of  miles  of  track- 
used  by  them,  and  the  value  of  the  station  houses,  railroad 
track,  and  other  improvements  on  the  right  of  way;  that  for 
the  purpose  of  taxation  such  property  shall  be  classed  as  real 
estate  and  shall  be  assessed. annually ;  that  the  board  of  coin- 
mfssioners  shall  appraise  the  railroad  track,  etc.,  and  ceriily 
to  the  assessor  of  each  county,  the  value  of  the  portion  lying 
within  the  county,  and  that  the  assessor  shall  thereupon  list 
and  assess  the  same.  The  defendants  filed  a  demurrer  to  the 
bill  upon  the  ground  of  want  of  equity.  The  demurrer  was 
sustamed  and  the  bill  was  dismissed  upon  the  plaintiff's  re- 
fusal to  amend.     The  plaintiff  appealed. 

Dodge  &  Johnson  for  appellant. 

W,  E,  Atkinson,  Atty.  Gen.,  for  appellee. 

CocKRiLL,  C.  J. — This  appeal  raises  the  question  of  the  con- 
stitutionality  of  the  provisions  of  the  revenue  act  of  1883,  ere- 

atinsf  the  state  board  of  railroad  commissioners  for 
Conuitauon-  the  asscssmcut  of  railway  property  for  taxation. 
*u!'cwVt*u '  Section  5647  et  seq,,  Mansf.  Dig.  It  is  an  attempt 
boftrdTorM^  to  enjoin  the  collection  of  the  taxes  on  account  of 
teMmeatof  the  alleged  invalidity  or  nullity  of  the  assessment. 
riiiroadt.        Xhe  legality  of  the  proceedings  of  the  board  in  as- 

sessing  railway  property  was  affirmed  by  this  court 
in  the  case  of  Little  Rock  &  Ft.  S.  R.C0.7/.  Worthen, 46  Ark.  312. 
and  by  the  supreme  court  of  the  United  States  in  Huntington?'. 
Worthen.  120  U.  S.  97,  29  Am.  &  Eng.  R.  Cas.  230;  and  thus 
the  constitutionality  of  the  act  creating  the  board  was  im- 
pliedly recognized  by  both  tribunals.  But  the  question  was 
not  argued  in  either  case,  and  we  are  now  asked  to  overthrow 
the  act  because  (i)  it  authorizes  the  assessment  of  railways 
by  a  different  instrumentalit)r  from  that  employed  to  assess 
other  property;  because  (2)  it  authorizes  the  assessment 01 
*'  railway  tracks'* — a  term  which  includes  the  right  of  way— 
annually,  whereas  other  real  estate  is  assessed  biennially;  he- 
cause  (3)  it  is  said  the  board  meets  without  notice  to  the  rail- 
way ;  and  because  (4)  no  appeal  is  provided  from  the  assess- 
ment of  the  board,  whereas  that  privilege  is  accorded  to  the 
owners  of  all  other  property.  Similar  statutory  provisions 
exist  in  many  states  of  the  Union ;  and  numerous  decisions 
are  reported  from  various  states,  and  from  the  supreme  court 
of  the  United  States,  affirming  the  validity  of  the  acts,  in  some 
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one  of  which  every  question  here  raised  has  been  pressed  upon 
the  attention  of  the  court ;  but  no  case  is  cited  denying  their 
legality.  The  constitution  of  this  state  provides  that  the  value 
of  property  for  taxation  shall  be  ascertained  in  such  manner 
as  the  general  assembly  shall  direct,  making  the  same  equal 
and  uniform.  Section  5,  art.  16.  There  is  nothing  in  this  or 
any  other  provision  of  the  constitution  which  either  expressly, 
or  by  necessary  implication,  denies  the  legislature  the  power 
to  classify  property  for  the  purpose  of  taxatipn,  (Little  Rock 
&  Ft.  S.  R.  Co.  V.  Worthen,  46  Ark.  330,  supra ;)  and  that 
classification  is  not  prohibited  by  the  federal  constitution,  so 
long  as  the  law  operates  equally  and  uniformly  upon  all  pltop- 
erty  of  like  kind,  is  definiteh''  settled  by  the  supreme  court  of 
the  United  States,  (State  Railroad  Tax  Cases,  92  U.  S.  601 ; 
Cummings  v.  Merchants*  National  Bank,  101  U.  S.  153  ;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  321.)  From  the  peculiar 
nature  of  railroad  property,  its  dissimilarity  in  use  and  value 
from  the  mass  of  other  property,  and  its  continuous  extent 
through  different  localities,  it^is  commonly  regarded  by  the 
states  that  it  cannot,  in  justice 'to  the  owners,  be  as  fairly  and 
uniformjy  valued  by  the  numerous  local  instrumentalities  pro- 
vided for  assessing  other  property  as  by  a  state  board  created 
for  the  purpose. 

The  industry  of  the  attorney  general  has  furnished  us  ref- 
erences to  the  statutes  of  a  large  number  of  states  showing 
that  the  practice  of  assessment  of  railwavs  as  units  by  state 
boards  is  almost  universal.  In  considering  a  statute  of  the 
state  of  Kentucky  which  pursued  this  system,  the  supreme 
court  of  the  United  States,  in  the  case  cited,  says :  "  There  is 
nothing  in  the  constitution  of  Kentucky  that  requires  taxes 
to  be  levied  by  a  uniform  method  upon  all  descriptions  of 

})roperty.  The  whole  matter  is  left  to  the  discretion  of  the 
egislative  power ;  and  there  is  nothing  to  forbid  the  classifi- 
cation of  property  for.  purposes  of  taxation,  and  the  valuation 
of  different  classes  by  different  methods.  The  rule  of  equality 
in  respect  to  the  subject  only  requires  the  same  means  and 
methods  to  be  applied  impartially  to  all  the  constituents  of 
each  class,  so  that  the  law  shall  operate  equally  and  uniformly 
upon  all  persons  in  similar  circumstances.  There  is  no  objec- 
tion, therefore,  to  the  discrimination  made,  as  between  rail- 
road companies  and  other  corporations,  in  the  methods  and 
instrumentalities  by  which  the  value  of  their  property  is  as- 
certained. The  different  nature  and  uses  of  their  property 
justify  the  discrimination  in  this  respect  which  the  discretion 
of  the  legislature  has  seen  fit  to  impose.*'  In  a  like  case  in 
California  it  was  said :  **  The  constitution  of  the  state  requires 
all  property  to  be  assessed  at  its  actual  value.     We  are  unable 
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to  see  how  the  fact  that  the  value  of  one  kind  of  property  is 
to  be  ascertained  by  one  officer  or  board,  and  the  value  of  an- 
other kind  of  property  by  another  officer  or  board— each 
clothed  with  the  duty  and  responsibility  of  ascertaining  the 
actual  value — can  be  held  to  operate  a  deprivation  of  legal  pro- 
tection to  the  owners  of  either  kind  of  property.  The  state 
board  in  the  one  case,  the  assessors  and  county  boards  in  the 
other,  are  but  different  instrumentalities  through  which  the 
same  result  is  reached — the  fair  and  just  valuation  by  refer- 
ence  to  the  same  standard — and  therefore  the  equal  and  uni- 
form valuation  of  property  for  purposes  of  taxation."  San 
Fraticisco  &  N.  P.  R.  Co.  v.  State  Board,  60  Cal.  12, 13  Am. 
&  Eng.  R.  Cas.  248.  Authorities  might  be  multiplied  to  the 
same  effect. 

The  objection  of  the  railways  to  being  placed  in  a  class  to 
be  dealt  with  separately  by  the  legislature  is  thus  seen  to  be 
without  foundation  in  reason  or  authority.  But 
Bieuitoi  u-  |;hg  power  thus  to  classify  makes  it  competent  for 
other  radei-  ^^  legislature  to  provide  the  periods  for  the  assess- 
ute.  ment  of  each  class  as  well  as  the  mode.    It  is  com- 

petent to  provide  that  one  kind  of  property  shall 
he  assessed  every  year,  while  the  requirement  reaches  another 
only  once  in  two  years.  Such  a  distinction  between  real  and 
personal  property  is  made  without  objection ;  but  the  differ- 
ence between  a  railway,  with  its 'equipments  and  real  estate, 
is  perhaps  not  greater  than  that  between  real  estate  and  some 
species  of  personalty.  The  fact  that  this  statute  denominates 
railway  tracks  as  "  real  estate'*  does  not  obliterate  the  differ- 
ences between  them  and  ordinary  farm  lands  any  more  than 
it  would  in  fact  convert  railroads  into  personalty  to  call  them 
so,  as  was  done  for  the  purpose  of  taxation,  by  the  acts  of  187^ 
and  1879,  (Acts  1871,  p.  135;  Acts  1879,  P-  40-)  The  nature 
of  the  property  justifies  classification  and  separation  from  the 
body  of  the  real  estate  upon  the  grounds  that  justify  the  sep- 
arate classification  of  realty  and  personalty.  The  requirement 
of  an  annual  assessment  of  railways  affords,  therefore,  no 
greater  cause  for  complaint  than  does  the  hke  requirement 
for  personal  property ;  and  the  complaint  of  discrimination 
is  groundless.  Central  Iowa  R.  Co.  v.  Board  of  Supervisors, 
6^  Iowa,  199,  22  Am.  &  Eng.  R.  Cas.  223. 

More  baseless  than  either  of  these  objections  is  the  argu- 
ment that  the  company's  property  is  taken  without  due  process 
of  law  because  no  notice  is  given  the  company,  ana 
mVetin^'of  "^  Opportunity  to  be  hearcC  before  the  assessment 
bomrd"*"  becomes  fixed.  The  time  and  place  for  the  meet- 
ing of  the  board  is  fixed  by  the  statute ;  and  notice 
by  statute  is  practically  sufficient,  and  all  that  can  be  required 
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in  such  proceedings.  Pulaski  Equalization  Board  Cases,  49 
Ark.  518.  As  was  said  in  the  State  Railroad  Tax  Cases,  92 
U.  S.,  supra:  "  This  board  has  its  time  of  sitting  fixed  by  law. 
Its  sessions  are  not  secret.  No  obstruction  exists  to  tne  ap- 
pearance of  any  one  before  it  to  assert  a  right  or  redress  a 
wrong ;  and,  in  the  business  of  assessing  taxes,  this  is  all  that 
can  be  reasonably  asked." 

The  objection  urged  here  to  the  failure  to  provide  for  an 
appeal  from  the  valuation  fixed  by  the  state  board  was  disposed 
of  m  the  Kentucky  Railroad  Tax  Cases,  cited  above; 
and  what  is  there  said  of  the  relative  rights  of  the  rtit^i^Si*" 
owners  of  railways  and  of  the  owners  of  other  prop-  ©i  suute.  *^ 
erty ,  and  of  the  power  of  the  tribunals  which  fix  the 
values  of  the  several  classes  of  property  for  taxation,  is  so 
nearly  applicable,  under  the  laws  of  this  state,  that  we  quote 
the  language  as  disposing  of  the  question  :  "  The  final  point 
of  objection  seems  to  be  reduced  to  this :  In  the  case  of  or- 
dinary real  estate,  it  is  said,  when  the  assessor  has  made  his 
valuation,  it  is  submitted  to  a  board  of  supervisors,  who  may 
change  the  valuation,  but  not  so  as  to  increase  it,  without 
notice  to  the  taxpayer,  and  an  opportunity  for  a  formal  hear- 
ing;, upon  testimony  to  be  adduced  under  oath,  and  with 
a  right  of  appeal  on  his  part,  first,  to  a  county  judge,  and, 
again,  if  the  amount  of  the  tax  is  equal  to  $50,  to  the  circuit 
court.  This  is  contrasted  with  the  proceeding  in  the  case  of 
railroad  property  before  the  board  of  railroad  commissioners 
in  which  it  is  alleged  there  is  no  notice  of  an  intended  change 
in  the  valuation  returned  by  the  company,  and  no  appeal  al- 
lowed if  it  is  increased.  The  discrimination,  however,  is  ap- 
parent rather  than  real.  An  examination  of  the  statutes 
shows  that  the  original  valuation  of  the  assessor,  in  case  of 
ordinary  real  estate,  is  conclusive  upon  the  taxpayer,  no  mat- 
ter how  unsatisfactory ;  and  the  appeal  allowed  is  only  from 
the  action  of  the  board  of  supervisors,  in  case  they  undertake 
to  increase  the  valuation  made  by  the  assessor.  But  in  the 
case  of  railroad  property  no  board  has  authority  to  increase 
the  original  assessment  made  by  the  railroad  commissioners, 
and  there  is  therefore  no  case  for  an  appeal  similar  to  that 
of  the  owner  of  ordinary  real  estate." 

But,  were  it  otherwise,  the  objection  would  not  be  tena- 
ble. We  have  already  decided  that  the  mode  of  valuing 
railroad  property  for  taxation  under  this  statute  is  due  pro- 
cess of  law.  That  being  so,  the  provision  securing  the  equal 
protection  of  the  laws  does  not  require,  in  any  case,  an  ap- 
peal, although  it  may  be  allowed  in  respect  to  other  persons, 
differently  situated.  This  was  expressly  decided  by  this 
court  in  the  case  of  Missouri  v.  Lewis,  loi  U.  S.  i2,  30.     It 
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was  there  said  by  Mr.  Justice  Bradley,  delivering  the  opin- 
ion of  the  court,  and  speaking  to  this  point,  that  "  the  last 
restriction,  as  to  the  le^al  protection  of  the  laws,  is  not  vie- 
lated  by  any  diversity  m  the  jurisdiction  of  the  several  courts 
as  to  subject-matter,  amount,  or  finality  of  the  decision,  if  all 
persons  within  the  territorial  limits  of  their  respective  juris- 
dictions  have  an  equal  right,  in  like  cases  and  under  like  cir- 
cumstances, to  resort  to  them  for  redress."  The  right  to 
classify  railroad  property,  as  a  separate  class,  for  purpose  of 
taxation,  grows  out  of  the  inherent  nature  of  the  property; 
and  the  discretion  vested  by  the  constitution  of  the  state  in 
its  legislature  necessarily  involves  the  right  on  its  part  to  de- 
vise and  carry  into  eflfect  a  distinct  scheme,  with  dinerent  tri- 
bunals, in  the  proceeding  to  value  it.  If  such  a  scheme  is 
due  process  01  law,  the  details  in  which  it  differs  from  the 
mode  of  valuing  other  descriptions  and  classes  of  property 
cannot  be  considered  as  a  denial  of  the  "  equal  protection  of 
the  laws." 

The  provision  contained  in  the  Kentucky  act  for  the  en- 
forcement of  the  tax  by  proceeding  in  an  ordinary  court  of 
justice  does  not  alter  the  case  as  to  the  questions  presented; 
for  in  such  proceedings  the  valuation  fixed  by  the  board  is 
conclusive,  m  the  absence  of  a  statutory  provision  authoriz- 
ing inquiry  into  their  finding,  and  it  could  not  be  assailed 
uriless  for  fraud,  or  want  of  jurisdiction,  (East  St.  Louis  C.R. 
Co.  V.  People,  1 19  111.  182,)  grounds  upon  which  the  court  of 
equity  could  have  acted  in  this  case  as  readily  as  could  the 
"Kentucky  tribunal  in  the  case  instanced.  La  Salle  &  P.  H. 
&  D.  R.  Co.  V.  Donoghue,  127  111.  27 ;  St  Louis  B.  &  T.  R. 
Co.  V.  People,  127  111.  627. 

Much  complaint  is  made  in  the  abstract  and  brief  of  appel- 
lant over  the  fact  that,  having  the  same  mileage  in  1885  and 
1886,  the  board  nearly  doubled  the  assessment  of  the  former 
year  in  the  latter.  No  fraud  is  charged ;  and  it  is  notable  in 
this  case,  as  in  those  of  the  individuals  who  complained  in 
the  cases  reported  in  49  Ark.  518,  that  the  board  of  equali-ja- 
tion  had  greatly  increased  their  assessment,  that  there  is  not 
even  a  charge  of  overvaluation  of  property.  The  only  infer- 
ence to  be  deduced  from  the  increase  m  the  assessment,  stand- 
ing alone,  as  was  said  in  the  case  of  St.  Louis,  B.  &  T.  R.  Co. 
V,  People,  127  111.  627,  supra,  would  be  that  the  assessment 
for  the  first  year  was  too  low,  or  that  the  property  had  since 
increased  in  value,  or  that  both  facts  existed.  A  mere  dis- 
crepancy in  judgment,  however,  between  the  members  of 
the  board  and  the  chancellor  to  whom  the  application  may 
be  made  for  injunction,  would  not  warrant  intenefence  on  the 
part  of  the  latter.     The  chancellor  was  right  in  declining 
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to  interfere  with  the  collection  of  the  taxes,  and  the  decree 
is  affirmed. 

Taxation — Constitutionality  of  Statutes  Creating  Special  ^oards. — See 
Franklyn  County  v,  Nashville^  C.  &  St.  L.  R.  Co.  (Tenn.),  17  Am.  &  Eng. 
R.  Cas.  445  ;  Cincinnati.  N.  O.  &  T.  P.  R.  Co.  v.  State  (Ky.),  13  Id.  270; 
note  24  Id.  626. 


Louisville  &  Nashville  R.  Co. 

V. 

Commonwealth,  to  Use  of  Marion  douNTv, 

{Kentucky  Court  of  Appeals ,  February  8,  1890.) 

Taxation — Interest  on  Overdue  Taxes. — Taxes  are  not  "debts  "  within  the 
legal  meaning  of  the  term,  and  in  the  absence  of  a  statutory,  provision  in- 
terest cannot  be  recovered  thereon. 

Same — Action  to  Recover  Baclc — Voluntary  Paymentt — If  a  railroad  com- 
pany has  overpaid  taxes  against  it  for  a  certain  year  and  the  amount  overpaid 
has  t>een  credited  upon  the  taxes  levied  for  the  following  year,  there  is 
virtually  a  voluntary  payment  of  the  taxes  for  the  latter  year  under  a  mis- 
take of  law,  and  the  company  cannot  maintain  an  action  to  recover  them. 

Same — Liability  for  Assessment  to  Pay  Subscription! — A  railroad  company 
cannot  be  taxed  by  a  county  to  pay  the  subscription  of  the  county  to  aid 
in  its  construction  although  the  county  has  issued  bonds  in  payment  of 
the  subscription. 

Same — Division  of  Company  into  two  Corporations — Effect. — Where  the 
legislature  has  by  consent  of  all  the  stockholders  merely  divided  a  railroad 
company  into  two  distinct  companies,  and  the  county  has,  by  virtue  of  the 
charter  of  the  original  company  and  the  subsequent  legislation,  become  a 
stockholder  of  one  of  such  companies  under  a  subscription  in  aid,  the 
equity  which  the  old  company  had  to  exemption  from  taxation  to  pay  the 
subscription  to  it,  passes  to  tne  new  company. 

Same — Validity  of  Levy. — If  a  tax  be  levied  for  a  specific  purpose,  the  order 
for  the  levy  must  show  that  it  was  levied  for  that  purpose. 

Appeal  from  Circuit  Court,  Marion  County. 
Rowntree  &  Lisle y  H.    W.  Bruce j  and  William  Lindsay ^  for 
appellant. 

Sam.  T.  Spalding  and  Lewis  Edeleny  for  appellee. 

Holt,  J. — The  Marion  county  court  for  the  years  1882,  '83, 
'84,  levied  an  c^d  valorem  tax  for  county  purposes  of  30, 40  and 
50  cents,  respectively,  upon  each  $100  in  value  of 
taxable  property  in  the  county.     It  also  levied  for  **  ' 

each  of  said  years  a  like  tax  of  70  cents  upon  each  $100  in 
value  of  taxable  property,  to  pay  the  interest  on  the  bonds  it 
had  issued  inpayment  of  its  $300,000  subscription  to  the  Cum- 
berland &  Ohio  Railroad,  and  to  create  a  sinting  fund  for  the 
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Sayment  of  the  principal  of  them.  About  28  miles  of  the 
Inoxville  branch  of  the  Louisville  &  Nashville  Railroad  lies 
within  the  county,  as  does  about  13  miles  of  what  is  now  the 
Southern  Division  of  the  Cumberland  &  Ohio  Railroad.  The 
latter  road  was  chartered  in  1869.  The  county  made  its  said 
subscription  to  it,  and  in  1871  adjusted  it  by  delivering  to  the 
company  bonds  payable  to  bearer  at  the  end  of  20  years. 
The  road  being  incomplete,  the  company  being  without  means 
or  credit  to  proceed  with  the  work,  and  the  time  fixed  in  the 
charter  for  its  completion  being  about  to  expire,  the  legisla- 
ture,  in  1878,  amended  the  charter  so  that  the  company  could, 
and  it  did  by  agreement  of  the  stockholders,  Marion  county 
consenting  thereto,  divide  itself  into  two  distinct  corpora- 
tions, called  the  "  Northern  "  and  "  Southern  "  Divisions  of 
the  Cumberland  &  Ohio  Railroad  Company.  Under  this  ar- 
rangement a  certain  portion  of  the  road,  and  which  included 
that  part  in  Marion  county,  became  the  Southern  Division, 
and  tne  property  of  the  stockholders  south  of  a  certain  point, 
Marion  county  being  one  of  them.  Soon  after  the  Southern 
division  leased  its  incompleted  line  to  the  Louisville  &  Nash- 
vile  Railroad  company  for  25  years,  Marion  county  voting  its 
$300,000  of  stock  subscribed  to  the  Cumberland  &  Ohio  Rail- 
road Company  in  favor  of  such  lease.  By  its  terms  the  Louis- 
ville &  Nashville  Railroad  Company  was  to  complete  and 
equip  the  road,  it  being  secured  in  the  necessary  expenditure, 
and  any  debts  of  the  Southern  Division  it  might  pay,  by  mort- 
gage bonds  of  the  road  to  the  amount  of  $300,000,  two-thirds 
of  the  net  earnings  to  go  to  the  Southern  Division,  and  one- 
third  to  the  lessee ;  provided,  however,  if  the  mortgage  bonds 
did  not  repay  the  Louisville  &  Nashville  road  its  expenditure 
above  named,  then  the  net  earnings  were  to  be  applied  for 
that  purpose.  The  lease  also  provided  that  all  taxes  legally 
assessed  upon  the  leased  property  should  be  paid  out  of  the 
gross  earnings  of  the  road.  The  road  was,  under  this  con- 
tract, completed  through  Marion  county,  and  to  a  point  be- 
yond, and  the  Louisville  &  Nashville  Railroad  Company  has 
since  been  operating  it.  The  portion  in  Marion  county  of 
the  two  roads  was  duly  assessed  by  the  board  of  railroad  com- 
missioners, and  the  assessment  certified  by  the  auditor  to  its 
county  clerk.  The  appellant  paid  a  portion  of  the  tax  levied 
for  county  purposes  tor  the  years  1882,  '84.  It  also  made 
payments  upon  the  railroad  tax  for  the  saraeyears;  and  if 
the  portion  of  the  Southern  Division  of  the  Cumberland  & 
Ohio  Railroad  lying  in  Marion  county  was  not  liable  for  this 
last-named  tax,  as  is  claimed,  but  only  so  much  of  the  Knox- 
ville  branch  as  is  in  the  county,  then  the  appellant  overpaid 
this. tax  for  the  year  1882  by  about  $500.    This  action  was 
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brought  to  recover  the  balances  of  the  tax  for  county  pur- 
poses for  1882,  '84,  and  for  that  of  1883  J  also  a  balance  of^the 
railroad  tax  for  1882,  as  the  county  claims  both  roads  are 
liable  to  it ;  a  balance  for  1884;  ^J^d  for  the.  tax  of  1883.  In- 
terest was  claimed  upon  all  these  amounts.  The  lower  court 
held  the  county  levies  to  be  invalid ;  that  the  Southern  Di- 
vision of  the  Cumberland  &  Ohio  Railroad  was  not  subject 
to  the  railroad  tax  ;  but  rendered  a  judgment  for  so  much  of 
this  tax  for  the  year  1883  as  had  been  assessed  against  the 
Knoxville  branch  of  the  appellant,  with  interest  from  Octo- 
ber I,  1883,  ^^^  also  for  the  year  1884,  with  interest  from 
October  i,  1884,  less  what  the  appellent  had  paid  on  its  rail- 
road taxes  for  the  last-named  year.  It  refused  to  take  any 
account  of  the  overpayment  by  the  appellant  on  its  railroad 
taxes  for  1882.  The  railroad  company  now  complains  of  this 
refusal,  and  also  because  of  the  allowance  of  interest  in  the 
judgment.  The  county,  upon  the  other  hand,  by  a  cross-ap- 
peal, seeks  to  reverse  the  ruling  below  as  to  the  taxes  for 
countj  purposes,  and  the  alleged  non-liability  of  the  Southern 
Division  of  the  Cumberland  &.  Ohio  Railroad  for  the  railroad 
taxes. 

Taxes  are  not  "  debts,"  within  the  legal  meaning  of  the 
term.     They  are  not  based  upon  contracts,  either  express 
or  implied.      They  come  upon  the  taxpayer  in  in- 
vitutn.     Their  payment  is  a  duty  which  the  citi-      interest  on 
zen  owes  to  the  state,  in  return  for  the  protection  ^~ 

it  affords  him  and  his  property.  Interest  is  not  al- 
lowable upon  them  by  the  general  law.  The  power  to  im- 
pose it  must  come  from  a  statute.  Although  they  are  payable 
at  a  certain  time,  they  do  not  carry  interest,  unless  the  stat- 
ute says  so.  It,  upon  the  contrary,  provides  fixed  penalties 
for  their  non-payment.  It  was  said  by  this  court  in  the  case 
of  Ormsby  t/.  City  of  Louisville,  79  Ky.  197,  4  Am.  &  Eng. 
R.  Cas.  342,  that  interest  is  not  allowable  upon  taxes  by  way 
of  damages  ;  and  this  rule  has  since  been  followed  in  Louis- 
ville &  N.  R.  Co.  V,  Hopkins  Co.,  87  Ky.  605,  37  Am.  &  Eng. 
R.  Cas.  400  ;  Kentucky  Cent.  R.  Co.  v.  Pendleton  Co.,  (Ky!^, 
2  S.  W.  Rqp.  176;  and  other  cases. 

If  credit  were  given  to  the  appellant  upon  the  railroad 
taxes  for  1883,  for  the  amount  overpaid  on  those  of  1882,  it 
would  practically  be  a  recovery  of  taxes  volun- 
tarily paid  by  the  appellant  under  a  mistake  of  law.    vo>"»t»ry 
These  taxes  could  only  be  recovered  by  suit.     Re-    5tr  mteLk"' 
sort  to  judicial  proceedings  was  necessary.     The  ;ofUw. 
statute  provides  this  mode  of  collection.      If  the 
appellant   declined   to   pay,  it  necessarily  followed  that  it 
would  have  its  day  in  court,  where  it  could  raise  the  ques- 
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tion  of  its  liability  for  them.  It  is  a  general  rule  that  a  vol- 
untary payment  by  the  taxpayer  leaves  him  remediless.  If, 
however,  distraint,  or  summary  mode  of  collection  may  be 
adopted,  then  the  payment  will  not  be  regarded  as  volun- 
tary, and  the  taxpayer  may  sue  to  recover  taxes  collected 
without  legal  authority. 

A  distinction  is  to  be  taken  between  cases  where  their  col- 
lection can  be  enforced  summarily,  and  those  where  resort 
must  be  had  to  the  courts.  In  the  one  case,  the  taxpayer 
must  submit  to  a  levy  upon  his  property  or  pay  the  money; 
in  the  other,  he  has  the  opportunity  to  contest  the  demand 
in  court,  and  if  he  does  not  choose  to  do  so,  and  voluntarily 
pays  it,  he  is  remediless.  Considerations  of  public  policy  re- 
quire this  rule,  and  the  taxpayer  cannot  complain  with  grace 
because  he  has  by  his  own  neglect  missed  the  opportunity 
afforded  him  by  law  for  his  protection.  This  view  is  sup- 
ported by  the  cases  of  City  of^  Louisville  v.  Anderson,  79  Ky. 
334,  3  Am.  &  Eng.  Corp.  Cas.  585,  and  Louisville  &  N.R.C0. 
V,  Hopkins  Co.,  supra. 

It  has  been  repeatedly  held  by  this  court  that  a  railroad  an- 
not  be  taxed  by  a  county  to  pay  the  subscription  of  the  same 
county  to  aid  in  its  construction.  Court  v.  Rail- 
Taxation  to  road  Co.,  7  Ky.  Law  Rep.  761 ;"  Louisville  &  N.  R. 
w  wb.«rip.  ^^  ^^  Hopkins  Co.,  supra.  If  this  could  be  done, 
it  would  result  that  the  county  would  only  pay  a 
portion  of  its  debt.  It  would  be  quasi  repudiation.  The 
creditor  would  be  made  by  his  debtor  to  pay  a  part  of  his 
own  demand.  The  railroad  would,  in  fact,  get  but  a  part  of 
the  subscription,  and  the  obligation  of  the  contract  would 
pro  tajito  be  impaired.  It  matters  not  that  the  county  issued 
bonds  in  payment  of  the  subscription.  It  now  proposes  to 
tax  the  road  to  pay  these  bonds.  This  is  the  same  as  if  it 
proposed  to  tax  the  road  to  pay  the  subscription.  It  is  doing 
It,  in  effect.  The  Louisville  &  Nashville  Railroad  Company 
is  not  the  owner  of  this  Southern  Division  of  the  Cumberland 
&  Ohio  Railroad.  If  it  had  purchased  it,  and  then  completed 
it  or  added  to  it,  a  different  case  would  be  presented.  As 
this  record  shows,  however,  it  is  merely  its  creditor,  and  is 
operating  it  under  a  lease.  The  road,  including  all  the  im- 
provements which  have  been  put  upon  it,  belongs  to  the 
Southern  Division  of  the  Cumberland  &  Ohio  Railroad  Com- 
pany. It  is  true  the  county  subscription  was  to  the  Cum- 
berland  &  Ohio  Railroad  Company.  W  hat  is  now,  however, 
the  Southern  Division,  cannot  be  regarded,  so  far  as  the  sub- 
scription is  concerned,  as  a  new  or  distinct  company.  The 
legislature  merely  divided  the  old  company  into  tvvo  distinct 
companies,  by  consent  of  all  the  stockholders,  Marion  county 
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included  ;  it  becoming,  by  virtue  of  the  charter  of  the  orig- 
inal  company  and  the   subsequent   legislation,  a 
stockholcfer  to  the  extent  of  its  subscription  in  the  Wtigioaof 
Southern  Division,  and   its  taxpayers  stockhold-  ^iij^^*^**** 
ers  therein  upon  the  payment  of  their  taxes  pro  cob^bUi. 
tantOy  the  county  stocK  thereupon  decreasing  to 
that  extent.     The  equity  which  the  old  company  had  to  the 
exemption  from  taxation  to  pay  the  subscription  to  it  passed  to 
the  new  company.     The  latter  is  not  a  purchaser.     The  old 
company  being  merely  divided  by  the  legislature,  and  the 
new  one  invested,  by  the  act  of  the  legislature  creating  the 
two  divisions,  with  all  the  rights  and  powers  of  the  old  com- 
pany, it  was  not  divested  of  the  exemption  from  taxation  in 
aid  of  the  subscription  to  build  the  road.     Taso  hold  would 
not  only  be  inequitable,  but  unreasonable. 

.There  is  no  law  authorizing  an  ad  valorem  tax  for  county 
purposes  generally.     The  law  provides  for  a  head  tax  only, 
for  these  purposes.  .  Nor  is  there  any  act  of  the 
legislature  to  this  effect  as  to  Marion  county.     It  is  w««d!Br- 
only  allowable  for  specific  purposes.     If  a  munic-  ^^ J,JJ|^[^ 
ipal  corporation  imposes  taxes,  it  must  be  able  to  pvrpoM. 
show  due  authority  to  make  the  demand.     If  a  tax 
be  levied  for  a  specific  purpose,  it  must  appear  that  it  was 
levied  for  that  purpose.     Price  t/.  Trustees,  i  Ky.  Law  Rep. 
276.     The  taxpayer,  when  he  pays  an  ad  valorem  county  tax, 
has  a  right  to  know  the  purpose  intended,  and  how  it  is  to 
be  applied.      The  orders  for  the  county  levies,  aside  from 
those  relating  to  the  railroad  tax,  failed  in  toto  to  show  the 
object  to  which  they  were  to  be  applied  ;  and  they  are  not 
aiaed  by  any  sufficient  pleading  in  this  respect,  even  conced- 
ing that  this  were  possible.     The  judgment  upon  the  main 
appeal  is  reversed,  so  far  as  it  allows  interest.     It  is  affirmed 
upon  the  cross-appeal,  and  case  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Yazoo  &  Mississippi  Valley  R.  Co. 

V, 

Thomas,  SheriflF,  et.  al. 

{United  States  Supreme  Court,  November  18,  1889.) 

Taxation — Exemption — Statute  Impairing  Obligation  of  Contract — Federal 
Question. — Where  a  railroad  company  claims  that-  it  is  exempted  by  its 
charter  from  taxation  imposed  pursuant  to  a  statute  subsequently  passed, 
the  question  arises  whether  the  statute  imposing  the  taxes  impairs  the  obliga- 
tion of  the  contract,  and  the  supreme  court  of  the  United  States  has  jurisdic- 
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tion  to  review  the  decision  of  the  supreme  court  of  the  state  sustaining  an 
assessment  under  the  latter  statute,  although  such  decision  was  rendered 
upon  the  ground  that  the  exemption  properly  construed  was  not  applica- 
ble to  the  taxes  assessed,  and  the  state  court  never  considered  the  effect 
of  the  statute  u|x>n  the  charter  of  the  company. 

Same — When  Exemption  Begins — Completion  of  Railroad. — The  provis- 
ions of  the  charter  of  the  Yazoo  &  Mississippi  Valley  R.  Co.,  that  the  com- 
pany's property  shall  be  exempted  from  taxation  for  a  terra  of  20  years 
from  the  completion  of  its  railway  to  the  Mississippi  river,  •'  but  not  to  ex- 
tend beyond  25  years  from  the  date  of  the  approval  of  this  act,"  takes  ef- 
fect only  upon  the  completion  of  the  railroad  to  the  Mississippi  river,  and 
so  long  as  it  remains  uncompleted  it  is  subject  to  taxes  imposed  by  a  later 
statute.    Affirming  37  Am.  hi  Eng.  R.  Cas.  392. 

In  error  to  the  Supreme  Court  of  the  State  of  Missis- 
sippi. 

The  Yazoo  &  Mississippi  Valley  Railroad  Company  was  in- 
corporated by  an  act  of  the  Mississippi  legislature,  approved 
February  17,  1882,  the  preamble  ana  §§  2,  8,  13,  and  14  being 
as  follows : 

"  Whereas,  the  construction  of  railroads  to,  in,  through,  and 
along  the  Mississippi  river  basin,  and  the  Yazoo  and  Sunflow- 
er  river  basins,  penetrating  these  and  other  alluvial  lands  in 
this  state,  west  of  the  Chicago,  St.  Louis  &  New  Orleans 
Railroad,  and  connecting  them  by  railroads  and  branches 
with  other  railroads  west,  east,  north,  and  south,  is  deemed 
and  hereby  declared  to  be  a  work  of  great  public  import- 
ance, and,  in  strict  accordance  with  the  true  policy  and  in- 
terest of  this  state  should  be  encouraged  by  legislative  sanc- 
tion and  liberality ;  and,  whereas,  the  physical  difficulties  of 
constructing  and  maintaining  railroads  to,  across,  along  or 
within  either  the  Mississippi,  Sunflower,  Deer  Creek,  or  Yazoo 
bottoms,  or  basins,  or  the  other  alluvial  lands  herein  referred 
to,  are  such  that  no  private  company  has  so  far  been  able  to 
establish  a  railroad  and  branches  developing  said  basins  and 
alluvial  lands  and  connecting  them  with  the  railroad  system 
of  the  country :  Now,  therefore,  in  order  to  induce  tne  in- 
vestment of  capital  in  the  construction,  maintenance,  and  op- 
peration  of  sucn  a  railroad  and  branches,  and  thus  develop 
the  resources  and  wealth  of  this  state  " — 

"  Sec.  2.  Be  it  further  enacted  that  the  said  corporation 
shall  also  have,  and  it  is  hereby  authorized  and  invested  with, 
the  right  and  power  to  build  and  construct,  and  thereafter, 
to  use,  operate,  own,  and  enjoy  a  railroad  or  railroads,  with 
one  or  more  tracks,  into,  along,  and  across  that  part  of  the 
state  of  Mississippi  lying  between  the  Mississippi  river  and 
the  Chicago,  St.  Louis  &  New  Orleans  Railroad,  on  such 
line  or  lines  as  shall  be  deemed  best  by  the  board  of  direct- 
ors of  the  company  hereby  chartered ;  one  of  said  lines,  or  a 
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branch  therefrom,  to  reach  the  Mississippi  river  at  or  near  a 
point  opposite  Arkansas  City,  if  practicable,  so  as  to  connect 
such  point  on  the  east  bank  of  the  Mississippi  river  with  some 
point  or  points  on  the  line  of  the  Chicago,  St.  Louis  &  New 
Orleans  Railroad  ;  one  of  said  lines  of  railroad,  or  a  branch, 
therefrom,  to  be  extended  to,  or  pass  through,  Yazoo  City, 
Mississippi ;  and  said  company  shall  have  the  right  and  pow- 
^r  and  are  hereby  authorized,  to  build  one  or  more  branches 
or  lines  of  railroads  between  the  Mississippi  river  and  Deer 
creek,  and  between  Deer  creek  and  the  Sunflower  river, 
and  between  the  Sunflower  and  Yazoo  rivers,  in  the  di- 
rection of  or  to  the  north  line  of  this  state,  and  extend 
the  same,  or  any  one  thereof,  in  the, direction  of  or  to  the 
south  boundary  line  of  this  state,  as  shall  from  time  to  time, 
in  the  judgment  of  said  company,  be  deemed  proper;  and 
shall  also  be  authorized  to  construct  and  operate  such  spurs 
or  laterals  from  or  along  such  main  line  or  branches,  not 
exceeding  one  hundred  miles  in  length,  as  may  from  time 
to  time  be  necessary  or  proper  to  fully  develop  said  country 
lying  west  of  the  Chicago,  St.  Louis  &  New  Orleans  Rail- 
road, and  east  of  the  Mississippi  river,  in  this  state ;  and  the 
said  company,  as  soon  as  and  whenever,  from  time  to  time, 
they  have  located  said  line  or  lines  of  railroad,  or  branches, 
spurs,  or  laterals  thereto,  or  any  of  them,  shall  file  in  the  of- 
fice of  the  secretary  of  state  a  statement  showing  the  general 
line  thereof,  as  far  as  the  same  has  up  to  that  time  been  lo- 
cated." 

"  Sec.  8.  Be  it  further  enacted  that  in  order  to  encourage 
the  investment  of  capital  in  the  works  which  said  company' 
is  hereby  authorized  to  construct  and  maintain,  and  to  make 
certain  in  advance  of  such  investment,  and  as  an  inducement 
and  consideration  therefor,  the  taxes  and  burdens  which  this 
state  will  and  will  not  impose  thereon,  it  is  hereby  declared 
that  said  company,  its  stock,  its  railroads  and  appurtenances, 
and  all  its  property  in  this  state  necessary  or  incident  to  the 
full  exercise  01  all  the  powers  herein  granted — not  to  include 
compresses  and  oil-mills — shall  be  exempt  from  taxation  for  a 
term  of  twenty  years  from  the  completion  of  said  railroad  to 
the  Mississippi  river,  but  not  to  extend  beyond  twenty-five 
years  from  the  date  of  the  approval  of  this  act ;  and,  when 
the  period  of  exemption  herein  prescribed  shall  have  expired 
the  property  of  said  railroad  may  be  taxed  at  the  same  rate 
as  other  property  in  this  state.  All  of  said  taxes  to  which 
the  property  of  said  company  may  be  subject  in  this  state, 
whether  for  county  or  state,  shall  be  collected  by  the  treas- 
urer of  this  state,  and  paid  into  the  state  treasury,  to  be  dealt 
with  as  the  legislature  may  direct ;  but  said  company  shall 
be  exempt  from  taxation  by  cities  and  towns.'* 
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"  Sec.  13.  Be  it  further  enacted  that,  unless  said  company 
shall  construct  and  have  in  operation  twenty  miles  of  railroad 
within  three  years  from  the  passage  of  this  act,  the  legisla- 
ture shall  have  the  right  to  declare  this  charter  forfeited." 

"  Sec.  14.  Be  it  further  enacted  that  all  acts  in  cooflict 
with  this  act,  or  any  part  thereof,  be  and  the  same  are  hereby 
repealed,  and  that  this  act  take  effect  and  be  in  force  from 
and  after  its  passage,  the  public  welfare  requiring  it"  Laws 
Miss.  1882,  p.  838. 

By  section  i  the  corporation  is  authorized  to  hold,  purchase, 
receive,  and  enjoy  real  and  personal  estate  in  Mississippi  and 
other  states,  however  acquired,  and  to  sell,  rent,  lease,  mort- 
gage, or  otherwise  dispose  thereof.  By  section  5  it  is  em- 
powered to  consolidate  with  any  other  company  or  compan- 
ies, and  acquire  or  lease  other  railroads  in  or  out  of  the  state 
for  a  term  of  years  or  in  perpetuity  :  to  do  an  express  busi- 
ness over  its  own  and  other  lines  01  railroads  and  steamboats, 
or  other  conveyances,  in  and  out  of  the  state ;  and  to  acquire, 
put  up,  use  and  operate  a  line  or  lines  of  teleg-raph  in  this  or 
other  state  or  states ;  by  section  6,  to  fix  its  own  rate  of 
charges,  not  to  exceed  a  maximum  indicated,  provided,  it 
may  make  special  agreements  with  shippers  as  to  lumber,  coal, 
iron,  etc.,  and  other  freights  transported  in  car-loads,  without 
discrimination  ;  by  section  7,  to  enter  on  state  lands  anywhere, 
and  take  in  fee-simple  100  feet  on  each  §ide  of  the  center  of 
any  of  its  tracks,  as  right  of  way  ;  to  use  any  rocks,  timber, 
earth,  sand,  gravel,  water,  or  other  materials  anywhere  found 
on  such  state  lands ;  to  build  bridges  across  any  stream, 
whether  navigable  or  not,  with  power  and  authority  "to 
build,  construct,  maintain,  and  operate,  of  itself  or  with  others, 
in  or  out  of  this  state,  a  ferry  across,  or  a  tunnel  under,  or  a 
bridge  over,  the  Mississippi  river,  at  any  point  within  this 
state,  where  its  railroads,  branches,  laterals,  or  spurs  may 
reach  said  river  ;"  to  acquire  all  lands  and  materials  neces- 
sary for  landings,  wharves,  inclines,  or  approaches  thereto ; 
to  establish  such  landings,  wharves,  etc.,  as  may  be  neces- 
sary or  convenient  in  transporting  freights,  passengers,  cars, 
or  rolling  stock,  loaded  or  unloaded,  upon  and  across  said 
Mississippi  river,  or  any  other  river  or  body  of  water  within 
this  state  ;  and  to  own',  use,  and  operate,  and  control  by  itself 
or  others,  "  all  such  steamboats,  ferries,  or  other  water-craft 
as  are  or  may  be  convenient  or  necessary  in  crossing  such 
water,  so  as  develop  trade  over  said  lines  of  railroad ;  "  by 
section  9,  to  insure  persons  and  property,  or  either,  trans- 
ported or  to  be  transported  over  any  part  of  its  line,  and  all 
other  property  coming  into  the  possession  or  control  of  said 
company  for  transportation  or  storage,  and  to  charge  reason- 
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ble  compensation  for  such  insurance  or  storage ;  to  erect  or  ac- 
quire and  use  such  depots,  storage  houses,  wharves,  etc.,  as  shall 
be  necessary  or  convenient ;  and  to  construct  and  operate  com- 

{)resses  and  oil  mills ;  by  section  10,  to  run  its  raiiroaa,  branches, 
aterals,  or  spurs  into  the  corporate  limits  of  any  incorporated 
town  or  city ;  and  to  build  and  operate  its  tracks  across  or 
along  any  streets  of  such  incorporated  municipality ;  and  by 
section  11,  the  board  of  directors,  stockholaers,  executive 
committee,  officers,  and  agents  of  the  company  may  hold 
their  meetings  and  transact  the  company's  business  in  or  out 
of  the  state,  and  establish  such  offices  as  they  deem  best  in 
or  out  of  the  state,  and  all  acts  done  by  said  company,  its  of- 
ficers or  agents,  out  of  the  state,  shall  be  of  the  same  force  and 
effect  as  ii  done  within  the  state. 

By  the  Code  of  Mississippi  of  1880,  under  the  heading  "  Tax- 
ation of  Railroads,  *'  taxation  was  provided  for  in  certain  sec- 
tions, summarized  by  counsel,  in  substance,  as  follows : 

Section  597  provides  that  each  railroad  company  owning 
and  operating  a  railroad  in  this  state  shall,  oh  or  before  the 
third  Monday  in  August  in  each  year,  file  with  the  auditor 
of  public  accounts  a  complete  schedule  of  all  its  property, 
real  or  personal,  setting  forth  the  length  in  miles  or  fractions 
of  its  roadbed,  switches,  and  side  tracks,  and  showing  the 
number  of  miles  and  fractions  lying  in  the  state,  and  in  each 
county,  and  in  each  incorporated  town,  and  the  value  of  the 
whole,  and  each  part  as  nerein  subdivided, — capital  stock, 
bonded  indebtedness,  the  gross  amount  of  receipts,  the  rolling 
stock,  depot  buildings,  work-houses  and  machine-shops,  car- 
shops,  and  stationary  machinery,  and  the  county  and  town 
in  which  situated,  and  the  land  on  which  they  are  situated, 
together  with  all  other  real,  mixed,  and  personal  property. 

Section  599  requires:  The  auditor,  when  this  schedule 
has  been  filed,  and  also  in  cases  when  it  has  been  refused,  is 
directed  to  notify  the  governor  of  the  state  of  the  fact,  who 
shall  proceed  to  convene  the  auditor,  treasurer,  and  secre- 
tary of  state,  whO)  thus  convened  shall  assess  the  value  of 
each  railroad  for  purposes  of  taxation,  and  shall  certify  the 
same  to  the  auditor  of  public  accounts. 

Section  600  provides  the  means  of  ascertaining  the  items 
and  value  of  the  property.  The  board  is  directed  to  value 
the  entire  road  and  property,  that  value  is  to  be  divided  into 
the  number  of  miles  in  the  state,  and  the  valuation  for  each 
county  is  to  be  according  to  the  number  of  miles  of  the  road  in 
each.  The  number  of  miles  for  the  state  shall  be  the  product 
for  state  taxes,  and  the  number  of  miles  in  each  county  the  prod- 
uct for  county  taxes ;  and  having  thus  ascertained  the  sums  to  be 
taxed,  they  shall  certify  the  same  and  the  facts  to  the  auditor. 
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Under  section  601  may  be  added  10  per  cent,  on  the  amount 
of  taxes  assessed  against  railroad  companies  failing  or  refus- 
ing to  file  schedules  as  directed  by  section  597,  or  filing  un- 
fair  ones. 

Section  603  provides  that  when  the  valuation  so  ascer- 
tained  and  certified  has  been  furnished  to  the  auditor  he  shall 
ascertain  the  taxes  due  the  state  and  counties,  and  notify  the 
companies  of  the  amounts  due  to  the  state,  by  letter  or  other, 
wise,  and  shall  certify  the  sums  to  be  taxed  in  the  several 
counties  for  county  purposes  to  the  clerk  of  the  chancer}- 
court  of  the  county,  and  the  amount  to  be  taxed  by  cities  and 
towns  to  the  mayor  thereof,  and  the  sums  so  certified  shall 
be  entered  on  the  collector  s  books,  to  be  collected  as  other 
taxes  ;  and  by  section  604  the  auditor  shall  collect  the  taxes 
due  the  state  by  distress  warrants,  issued  to  any  sheriff,  au- 
thorizing the  seizure  and  sale  of  personal  property  in  the 
county ;  and,  should  the  personal  property  be  insufficient, 
the  auditor  may  sell  the  entire  road  and  franchise  to  the 
highest  bidder,  and  the  purchase  shall  be  put  in  possession. 

Sec.  605.  The  county  taxes  are  to  be  collected  as  all  other 
taxes. 

Sec.  606.  Railroad  property  situated  in  any  city  or  incor- 
porated town  may  be  taxed  for  city  or  town  purposes,  upon 
a  valuation  thereof  made  upon  the  same  basis  as  the  property 
of  individuals,  and  this  section  is  to  apply  to  the  foregoing, 
as  well  as  to  the  following  modes  of  taxation  herein  provided 
for. 

Section  607  provides  that  every  railroad  accepting  this 
act,  and  annually  paying  to  the  auditor  of  public  accounts 
the  taxes  hereinafter  provided  for,  and  signif3nng  their  accept- 
ance in  writing,  shall  be  exempt  from  all  the  foregoing  pro- 
visions,  except  section  606, — in  relation  to  cities  and  towns, 
— and  such  payment  shall  be  in  full  of  all  state  and  county 
taxes ;  50  per  cent,  of  the  amount  paid  to  be  placed  to  the 
credit  of  the  counties  through  which  the  railroad  may  pass, 
to  be  divided  among  them  according  to  the  number  of  miles 
in  each.  Lands  owned  by  such  railroad  companies,  and  not 
used  in  operating  the  roads,  shall  be  taxed  as  other  property, 
and  for  all  purposes. 

i'  Sec.  608.  Each  railroad  company  whose  line  is  in  whole 
or  in  part  in  this  state  shall,  if  it  accepts  the  provisions  of 
this  act,  pay  to  the  state  treasurer,  on  the  warrant  of  the  au- 
ditor, on  or  before  the  31st  day  of  December  in  each  and 
every  year,  a  privilege  tax  as  follows,  to-wit,  [here  follows  a 
list  of  the  existing  railroads  in  the  state,  their  names  being 
given,  and  the  sums  required  of  each,]  provided,  that  no  rail- 
^road  company  shall  be  subject  to  taxation  under  this  chap- 
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ter  while  the  same  is  in  process  of  construction,  but,  if  any 
part  of  any  road  shall  be  finished  and  used  for  profit,  the  part 
so  finishea  shall  be  taxed,  although  the  whole  road  may  not 
be  finished."  Code  Miss.  1880,  p.  194  etseq.  In  1884,  section 
604,  so  far  as  it  provided  for  putting  a  purchaser  of  a  rail- 
road under  the  tax-sale  therein  mentioned  in  possession  of 
the  road,  was  repealed,  and  section  607  was  so  amended  as 
to  give  to  the  counties  two-thirds,  instead  of  50  per  cent.,  of 
the  privilege  tax.  Section  608  was  amended  so  as  to  read  : 
"  Each  railroad  company  whose  line  is  in  whole  or  in  part  in 
this  state  shall,  if  it  accepts  the  provisions  of  this  act,  pay  to 
the  state  treasurer,  on  the  warrant  of  the  auditor,  on  or  be- 
fore the  15th  day  of  December  in  each  and  every  year,  a 
privilege  tax  as  follows,  to-wit,  [then  follows  the  names  of 
the  companies,  not  including  appellant,]  all  the  railroads  not 
named  herein,  and  not  exempt  from  taxation  by  their  char- 
ters, sixty  dollars  per  mile  :  provided,  that  no  railroad  com- 
pany shall  be  subject  to  taxation  under  this  chapter  while  the 
same  is  in  process  of  construction  ;  but  if  any  part  of  any 
'road  shall  be  finished  and  used  for  profit,  the  part  so  finished 
shall  be  taxed,  although  the  whole  road  may  not  be  finished  ; 
nor  where  the  same  is  now  exempt  from  taxation  by  its  char- 
ter." Laws  Miss  1884,  chap.  22,  pp.  29,  30.  In  1886  the  priv- 
ilegetaxfor  all  railroads  was  increased  25  percent.  Acts 
1886,  p.  23.  April  3,  1888,  the  legislature  of  Mississippi 
passed  an  act  entitled  "An  act  to  provide  for  the  assessment 
of  past-due  and  unpaid  taxes  on  railroads  which  have  escaped 
the  payment  thereof,"  the  first  section  of  which  is  in  these 
words :  "  that  every  railroad  which  has  failed  to  pay  the 
taxes  for  which  the  same  was  liable  for  any  year  for  which 
it  was  so  liable,  such  railroad  not  being  exempt  by  law  or 
its  charter  from  taxation  for  such  years,  and  so  being  liable 
to  taxation,  shall  be  assessed  for  and  shall  pay  an  ad  valorem 
tax,  to  be  assessed  as  hereinafter  provided,  unless  such  rail- 
road shall,  within  sixty  days  after  the  passage  of  this  act,  pay 
the  taxes  for  which  the  same  was  liable  according  to  its  char- 
ter, or  shall  pay  the  privilege  taxes  for  which  the  same  was 
liable,  as  follows :  Ii  a  standard  or  broad  ^auge  road,  for  the 
years  prior  to  1884,  eighty  dollars  per  mile;  for  the  years 
1884  and  1885,  one  hundred  dollars  per  mile;  and  for  the 
years  1886  and  1887,  one  hundred  and  twenty-five  dollars  per 
mile  ;  and,  if  a  narrow  gauge,  or  not  standard  or  broad  guaee, 
road,  for  the  years  prior  to  1884,  forty  dollars  per  mile ;  for 
the  years  1884  and  1885,  fifty  dollars  per  mile;  and  for  the 
years  1886  and  1887,  sixty-two  dollars  and  fifty  cents  per  mile.** 
Laws  Miss.  1888,  chap.  28,  p.  49.  Section  2  provides  that  60 
days  after  the  passage  of  the  act  the  tax  collectors  of  the  sev- 
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eral  counties  through  which  any  railroad  runs  which  has 
failed  to  pay  the  taxes  for  which  it  was  liable,  and  failed  to 
avail  itself  of  the  provisions  of  the  first  section,  and  paid 
taxes  according  thereto,  shall  assess,  as  additional  assessment, 
every  such  railroad  in  their  respective  counties  for  the  sev- 
eral years  for  which  taxes  have  not  been  paid,  on  lists  duly 
prepared  for  that  purpose  by  the  railroad  commission,  whose 
duty  it  shall  be  to  prepare  such  lists  immediately  after  the 
passage  of  the  act;  and  then  proceeds  with  other  particulars 
in  relation  to  the  valuation,  assessments,  and  collection,  re- 
ferring  to  various  sections  of  the  Code,  so  far  as  applicable. 
Under  this  act  taxes  amounting  to  $58,000  were  assessed 
against  appellant  for  the  years  1885,  1886,  and  1887,  in  re- 
spcct  to  parts  of  its  line  which  were  operated  in  those  years 
for  business  as  a  carrier,  the  road  not  having  been  com. 
pleted  to  the  Mississippi  river.  On  the  17th  of  July.  188S, 
appellant  filed  its  bill  in  the  chancery  court  of  Hinds  county 
against  Thomas  and  others,  the  appellees  here,  who  were 
sheriffs  and  tax  collectors  of  the  several  counties  through  or 
into  which  the  road  extended,  to  enjoin  the  collection  of  the 
taxes  so  assessed  upon  its  railroad  property,  as  unauthorized 
and  illegal.  The  illegality  complained  of  was  that  the  tax 
was  in  violation  of  the  company's  charter,  by  which,  it  was 
insisted,  the  property  of  the  company  incident  to  its  railroad 
operations  was  exempted  from  taxation;  and  it  was  averred 
that  the  charter,  as  respects  the  exemption  claimed,  was  a 
contract  "  irrevocable,  and  protected  by  the  contract  clause 
of  the  constitution  of  the  United  States ;  that  the  unwar- 
ranted application  of  the  general  laws  subsequently  passed, 
as  well  as  the  application  of  the  general  laws  in  force  at  the 
time,  is  equivalent  to  a  direct  repeal  of  the  charter  exemp- 
tion ;  that  it  is  an  effectual  abrogation  of  its  privilege  of  ex- 
enij^ion  bv  means  of  authority  exercised  under  the  state." 
To  this  bill  the  defendants  demurred.  The  demurrer  was 
sustained,  and  the  bill  dismissed  by  the  chancery  court,  and 
the  complainant  appealed  to  the  supreme  court  of  the  state 
of  Mississippi.  The  decree  of  the  court  below  was  affirmed 
by  that  court,  and  to  this  judgment  of  affirmance  the  plaintiil 
in  error  sued  out  the  pending  writ  of  error.  The  opinion  of 
the  supreme  court  is  reported  in  37  Am.  &  Eng.  R.  Cas.  392. 

Together  with  arguments  upon  the  merits,  a  motion  to  dis- 
miss was  also  submitted. 
James  Fe?ifress  Sitid  W,  P.  Harris  for  plaintiff  in  error. 

T,  M,  Miller  and  Marcellus  Green  for  defendants  in  error. 

Fuller,  C.  J, — The  supreme  court  of  Mississippi  did  not 
put  its  decision  upon  the  ground  that  it  was  not  competent 
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under  the  state  constitution  for  the  state  to  contract  with  the 
company  that  the  latter  should  not  be  subjected  to 
taxation,  but  upon  the  ground  that  the  exemption  i«i*w»» 
claimed  could  not  be  allowed.     The  taxes  in  ques-  ^iS*^*' 
tion  were  assessed  under  the  act  of  1888,  and  if  the  jmrttdietioB. 
charter  of  the  company,  which  became  a  law  on 
the  17th  of  February,  1882,  inhibited  such  taxation,  then  this 
court  has  jurisdiction  to  re-examine  the  conclusion  reached. 
Although  by  the  terms  of  the  act  of  1888  the  taxes  therein 
referred  to  were  not  to  be  levied  as  against  a  railroad  exempt 
by  law  or  charter,  yet  the  supreme  court  held  that  this  com- 
pany is  not  exempt,  and  is  embraced  within  the  act;  so  that, 
if  a  contract  of  exeipption  is  contained  in  the  company's  char- 
ter, then  the  obligation  of  that  contract  is  impaired  by  the  act 
of  1888,  which  must  be  considered,  under  tne  ruling  of  the 
supreme  court,  as  intended  to  apply  to  the  company.     The 
result  is  the  same,  although  the  act  of  1888  be  regarded  as 
simply  putting  in  force  revenue  laws  existing  at  the  date  of 
the  company's  charter,  rather  than  itself  imposing  taxes,  for, 
if  the  contract  existed,  those  laws  became  inoperative,  and 
would  be  reinstated  by  the  act  of  1888.     The  motion  to  dis- 
miss the  writ  of  error  is  therefore  overruled. 

By  the  eighth  section  of  the  company's  charter  it  was  de- 
clared "  that  said  company,  its  stock,  its  railroads,  and  appur- 
tenances, and  all  its  property  in  this  state  neces- 
sary or  incident  to  the  full  exercise  of  all  the  pow-  Whea  ez^mp- 
ers  herein  granted, — not  to  include  compresses  and  tio*««"»- 
oil-mills, — shall  be  exempt  from  taxation  for  a  term  ^etioiiof  "' 
of  20  years  from  the  completion  of  said  railroad  to  the  nuroad. 
Mississippi  river,  but  not  to  extend  beyond  25  years 
from  the  date  of  the  approval  of  this  act;  and,  when  the  period  of 
exemption  herein  prescribed  shall  have  expired,  the  property 
of  said  railroad  may  be  taxed  at  the  same  rate  as  other  prop- 
erty in  this  state."  If  the  provision  had  terminated  with  the 
words  **  Mississippi  River,"  it  would  not  be  open  to  argument 
in  this  court  that  the  exemption  claimed  did  not  commence 
until  the  river  was  reached.  In  Vicksburg,  S.  &  P.  R.  Co.  v. 
Dennis,  116  U.  S.  665,  24  Am.  &  Eng.  R.  Cas.  500,  it  was  held 
that  a  provision  in  a  railroad  charter  by  which  *'  the  capital 
stock  of  said  company  shall  be  exempt  from  taxation,'  and  its 
road,  fixtures,  work-shops,  warehouses,  vehicles  of  transporta- 
tion, and  other  appurtenances,  shall  be  exempt  from  taxation 
for  ten  years  after  the  completion  of  said  road  within  the 
limits  of  this  state,"  did  not  exempt  the  road,  fixtures,  and  ap- 
purtenances  from  taxation  before  such  completion.  It  was 
argued  there,  as  it  is  here,  that  the  legislature,  while  exempt- 
ing the  railroad  from  taxation  for  10  years  after  its  comple- 
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tion,  could  not  have  intended  to  subject  it  to  taxation  before 
its  completion,  and  when  its  earnings  were  little  or  nothing. 
On  the  other  hand,  it  was  argued  there,  as  it  is  here,  that  one 
reason  for  defining  the  exemption  of  the  railroad  and  its  ap- 
purtenances from  taxation  as  **  for  ten  years  after  the  com- 
pletion of  said  road,"  without  including  any  time  before  its 
completion,  was  to  secure  a  prompt  execution  of  the  work, 
and  to  prevent  the  corporation  from  defeating  the  principal 
object  of  the  grant,  and  prolonging  its  own  immunity  from 
taxation  by  postponing  or  omittm^  the  completion  of  a  por- 
tion of  the  road ;  but  this  court  said,  speaking  through  Mr. 
Justice  Gray  :  "  Each  of  these  arguments  rests  too  much  on 
inference  and  conjecture  to  afford  a  safe  ground  of  decision 
where  the  words  of  the  statute  creating  the  exemption  are 
plain,  definite,  and  unambiguous."  It  appeared  there,  as  it 
does  here,  that  the  taxing  officers  of  the  state  had  omitted  in 
previous  years  to  assess  the  property ;  but  it  was  held  that 
such  omission  could  not  "  control  the  duty  imposed  by  law 
upon  their  successors,  or  the  power  of  the  legislature,  or  the 
legal  construction  of  the  statute  under  which  the  exemption 
is  claimed."  And  the  court  took  occasion  to  reiterate  the 
well-settled  rule  that  exemptions  from  taxation  are  regarded 
as  in  derogation  of  the  sovereign  authority  and  of  common 
right,  and  therefore  not  to  be  extended  beyond  the  exact  and 
express  requirements  of  the  language  used,  construed  striciis- 
sivii  juris.  Tested  by  that  rule,  did  the  addition  of  the  words 
"  but  not  to  extend  beyond  25  years  from  the  date  of  the  ap- 

f)roval  of  this  act"  operate  to  create  an  exemption  of  25  years 
rom  the  date  of  the  act,  subject  to  being  reduced  to  less  than 
that  if  the  road  were  completed  to  the  river  before  the  lapse 
of  5  years,  but  for  20  years  at  all  events ;  or  did  it  operate  to 
reduce  the  term  of  the  20  years  exemption  by  so  much  as  the 
completion  of  the  road  to  the  river  took  over  5  years?  Up- 
on the  one  view,  there  would  be  a  loss  of  exemption  through 
rapidity  of  construction ;  in  the  other  view,  a  gain, — or,  rather, 
the  prevention  of  a  loss.  Does  it  appear  by  clear  and  unam- 
biguous language  that  the  state  intended  to  surrender  the 
right  of  taxation  for  25  years?  If  the  surrender  admits  of  a 
reasonable  construction  consistent  with  the  reservation  of 
the  power  for  a  portion  of  the  longer  period,  then  for  that 
portion  it  cannot  be  held  to  have  been  surrendered.  Is  not 
the  construction  that  the  exemption  was  to  be  for  a  term  of 
20  years,  subject  to  a  diminution  of  that  term  if  the  river 
were  not  reached  in  5  years,  as  reasonable  as  the  opposite 
construction ;  and,  if  the  latter  construction  be  adopted,  would 
it  not  be  extending  the  exemption  beyond  what  tne  language 
of  the  concession  clearly  requires  ?    Can  an  exemption  ex- 
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pressly  limited  to  a  term  of  20  years  after  the  accomplishment 
of  a  designated  work,  but  not  to  extend  beyond  25  years  from 
a  certain  date,  be  read  as  an  exemption  for  25  years,  but  not 
to  extend  beyond  20  years  from  the  completion  of  that  work  ? 
It  seems  to  us,  notwithstanding  the  able  and  ingenious  argu- 
ments of  appellant's  counsel,  that  these  questions  answer  them- 
selves, ana  that  the  exemption  claimed  cannot  be  sustained. 
By  the  general  law  of  the  state  of  Mississippi  in  force  at  the 
time  the  charter  of  appellant  was  granted,  it  was  provided 
that  no  railroad  company  should  be  subject  to  taxation  while 
the  same  was  in  process  of  construction,  but,  if  any  part  of 
any  road  should  be  completed  so  as  to  be  used  for  profit,  the 
part  so  used  should  be  taxed,  although  the  whole  road  might  ' 
not  be  finished.  Rev.  Code  Miss.  1880,  §  608.  It  is  admitted 
that  the  taxes  here  were  levied  in  respect  to  parts  of  the  road 
which  were  in  operation. 

The  second  section  of  its  charter  empowered  the  corpora- 
tion to  build  and  construct,  and  thereafter  use,  operate,  own, 
and  enjoy  a  railroad  or  railroads  into,  along,  anci  across  that 
part  oi"^  the  state  lying  between  the  Mississippi  river  and  the 
Chicago,  St.  Louis  &  New  Orleans  Railroad,  "  one  of  said  lines, 
or  a  branch  therefrom,  to  reach  the  Mississippi  river  at  or  near 
a  point  opposite  Arkansas  City,  if  practicable,  so  as  to  connect 
such  point  on  the  east  bank  of  the  Mississippi  river  with  some 
point  or  points  on  the  line  of  the  Chicago,  §t.  Louis  and  New 
Orleans  Railroad ;"  and  by  section  7  it  was  empowered  to 
"  build,  construct,  maintain,  and  operate  of  itself,  or  with 
others,  in  or  out  of  this  state,  a  ferry  across,  or  a  tunnel  under, 
or  a  bridge  over,  the  Mississippi  river,  at  any  point  within  this 
state  where  its  railroads,  branches,  laterals,  or  spurs  may  reach 
said  river,  '*  and  to  acquire  lands,  etc.,  for  lanaings,  wharves, 
inclines,  etc.,  and  to  establish  said  landings,  wharves,  inclines, 
etc.,  as  might  be  necessary  or  convenient  in  transporting 
freights,  passengers,  etc.,  upon  and  across  said  Mississippi  river. 
In  our  opinion,  it  cannot  be  doubted  that  a  principal  object  of 
the  grant  to  the  company  was  the  building  of  a  line  across  the 
state  from  the  Chicago  Railroad  to  the  Mississippi  river,  and 
that  the  point  of  contact  was  to  be  opposite  Arkansas  City,  if 
that  were  practicable.  Five  years  was  contemplated  as  suffi- 
cient to  complete  the  road  to  the  river,  so  that  the  20  years  ex- 
emption should  commence.  By  the  thirteenth  section  it  was 
provided  that  the  legislature  might  declare  the  charter  for- 
feited, if  20  miles  were  not  constructed  and  in  operation  within 
three  years  from  the  passage  of  the  act.  This  indicates  that 
the  legislature  did  not  assume  that  the  line  might  probably  be 
extended  to  the  river  in  less  than  5  years,  and  were  not  thereby 
induced  to  insert  the  20  years  as  a  limitation  on  the  25.    No 

41  A.  &  E.  R.  Gas. — 39 
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reason  is  perceived  for  limiting  the  exemption  to  begin  with 
the  completion  of  the  railroad  to  the  Mississippi  river,  if  it 
were  intended  that  the  exemption  should  be  for  more  than 
20  years,  at  all  events,  commencing  with  the  approval  of  the 
act.  The  question  when  the  property  may  be  taxed  is  an- 
swered by  ascertaining  when  the  period  of  the  specified  ex- 
emption begins  :  for  until  then  the  general  law  provided  that, 
while  the  road  could  not  be  taxed  during  the  process  of  con- 
struction, such  parts  as  were  finished  and  in  operation  could 
be,  though  they  might  be  for  a  time  exempt,  under  the  charter, 
after  the  line  was  completed  to  the  Mississippi  river.  When 
the  Mississippi  river  was  reached,  then  the  period  of  exemp- 
tion would  begin  ;  but  how  long  it  would  continue  would  de- 
pend upon  the  length  of  time  to  elapse  before  the  end  of  25 
years  from  the  approval  of  the  charter.  And  this  disposes  of 
the  argument  that  it  is  immaterial  whether  the  period  of  ex- 
emption is  20  or  25  years,  because  it  is  agreed  that  the  prop- 
erty could  not  be  taxed  until  the  period  of  exemption,  what- 
ever that  is,  shall  have  expired  ;  lor  that  ignores  the  real  in- 
quiry, which  is  as  to  when  the  exemption  commences. 

Again,  the  preamble  to  the  act  is  referred  to  by  counsel, 
as  sustaining  tneir  construction,  because  it  is  therein  declared 
that  the  work  is  one  of  **  great  public  importance  "  and  "  to  be 
encouraged  by  legislative  sanction  and  liberality, "  and  that 
"  the  physical  difficulties  of  constructing  and  maintaining  rail- 
roads to,  across,  along,  or  within  either  the  Mississippi,  Sun- 
flower, Deer  Creek  or  Yazoo  bottoms  or  basins,  or  the  other 
alluvial  lands  herein  referred  to,  are  such  that  no  private  com- 
pany has  so  far  been  able  to  establish  a  railroad  and  branches 
developing  said  basins  and  alluvial  lands,  and  connecting  them 
with  the  railroad  system  of  the  country. "  But,  as  the  pre- 
amble is  no  part  of  the  act,  and  cannot  enlarge  or  confer 
powers,  nor  control  the  words  of  the  act,  unless  they  are  doubt- 
ful or  ambiguous,  the  necessity  of  resorting  to  it  to  assist  in 
ascertaining  the  true  intent  and  meaning  of  the  legislature 
is  in  itself  fatal  to  the  claim  set  up.  •  Indeed,  what  is  therein 
stated  appears  to  us  to  be  quite  as  referable  to  the  remarkably 
extensive  powers  granted  as  to  the  assignment  of  reasons  for 
exemption  from  taxation.  It  is  true  that  it  is  stated  in  section 
8  that  in  order  to  encourage  the  investment  of  capital  in  the 
enterprise,  and  "  to  make  certain  in  advance  of  such  invest- 
ment, and  as  inducement  and  consideration  therefor,  the  taxes 
and  burdens  which  this  state  will  and  not  impose  thereon, 
the  exemption  is  thereby  declared.  Yet  if,  notwithstanding 
that  statement,  the  matter  were  left  uncertain,  that  would  not 
allow  the  court  to  make  it  certain  by  construction,  and  to  re- 
jiiove  ambiguity  upon  the  presumption  of  a  legislative  intent 
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contrary  to  the  fixed  presumption  where  the  rights  of  the  pub- 
lic are  involved.  In  short,  there  can  be  no  uncertainty  in  the 
result  when  the  lauguage  used  is  construed,  as  it  must  be,  in 
accordance  with  thoroughly  settled  principles.  After  stating 
the  exemption  in  controversy,  section  8  concludes  as  follows : 
"  And  when  the  period  of  exemption  herein  prescribed  shall 
have  expired  the  property  of  said  railroad  may  be  taxed  at 
the  same  rate  as  other  property  in  this  state.  All  of  said  taxes 
to  which  the  property  of  said  company  may  be  subject  in  this 
state,  whether  for  county  or  state,  shall  be  collected  by  the 
treasurer  of  this  state,  and  paid  into  the  state  treasury,  to 
be  dealt  with  as  the  legislature  may  direct ;  but  said  company 
shall  be  exempt  from  taxation  by  cities  and  towns. "  oince 
upon  the  expiration  of  the  period  of  exemption  it  would  have 
followed  that  the  property  of  the  company  would  be  subject 
to  taxation  at  the  same  rate  as  other  property,  it  may  be  that 
the  object  of  the  final  clause  was  to  create  a  scheme  of  taxation 
peculiar  to  the  road.  Upon  the  compi-ehensi  veness  and  validity 
of  such  scheme  we  do  not  undertake  to  pass.  It  was  not  to 
take  effect  until  the  exemption  expired,  and  the  terms  in  which 
it  was  couched  do  oot  render  the  commencement  of  the  ex- 
emption other  than  the  supreme  court  held  it  to  be.  The  case 
is  clearly  controlled  by  our  decision  in  Railway  Co.  v.  Dennis, 
supra,  and  the  judgment  must  therefore  be  affirmed. 


International  &  Great  Northern  R.  Co. 

V. 

State. 

{Texas  Supreme  Court ,  December  10,  1889.) 

Exemption  from  Taxation — Corporate  Right  or  Privilege— Quo  Warranto* — 
Exemption  from  taxation  is  not  a  franchise  or  corporate  right  or  priv- 
ilege within  the  meaning  of  a  statute  authorizing  the  institution  of  pro- 
ceedings by  quo  warranto  "  in  case  any  person  shall  usurp,  intrude  into,  or 
unlawfully  hold  ♦  ♦  *  any  office  or  franchise,  ♦  *  *  or  any  incor- 
poration does  or  omits  any  acts  which  amounts  to  a  surrender  or  forfeiture 
of  its  rights  and  privileges  as  a  corporation." 

Same — Forfeiture — Failure  to  Exercise  Corporate  Privileges. — The  immun- 
ity from  taxation  granted  by  a  charter,  vlrhich  for  good  consideration  de- 
clares that  the  railroad  and  other  prop)erty  "  which  is  now  or  hereafter 
maybe  owned  or  possessed  by  said  company  or  its  successors,*'  is  exempted 
from  taxation,  adheres  to  property  exempted,  and  cannot,  in  quo  wvrrants 

{)roceedings  be  declared  forfeited  for  a  failure  to  exercise  corporate  privi- 

Appeal  from  District  Court,  Travis  County. 
Baker,  Botte  &r  Baker  and  5.  R.  Fisher  for  appellant. 
Jas.  S.  Hogg,  Atty.  Gen.,  for  the  State. 
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Stayton,  C.  J. — This  proceeding  was  brought  by  the  state, 
through  the  attorney  general,  under  the  act  regulating  pro- 
CftM  luud.  ceedings  in  quo  warranto,  and  the  purpose  of  the 
proceeding  was :  (i)  To  have  declared  a  forfeit- 
ure of  the  company's  charter,  and  wind  up  its  business;  (2) 
to  have  a  decree  withdrawing  from  the  company's  property 
the  immunity  from  taxation  given  by  the  act  of  March  16, 
1875.      On  hearing,  the  court  below  found  that  the  facts 

E roved  did  not  justify  a  forfeiture  of  the  company's  charter, 
ut  that  the  facts  relied  upon  for  that  purpose  were  suffi- 
ciently shown  to  authorize  a  decree  declaring  the  company's 
property  no  longer  exempt  from  taxation.  A  judgment  was 
entered  accordingly  by  the  district  court  for  Travis  county 
on  June  21,  1888.  Appellant  gave  notice  of  and  perfected 
an  appeal  in  proper  time,  and  both  parties  filed  assignments 
of  error  but  the  record  was  not  filed  at  any  branch  of  this 
court  until  April  3,  1889,  when  a  motion  to  dismiss  the  appeal 
was  filed  by  tne  state.  This  court  was  in  session  at  Austin 
when  the  judgment  was  rendered,  and  on  the  first  Monday  in 
October  following  convened  at  Tyler,  where  a  term  was  held, 
and  then  convened  at  Galveston  where  a  term  was  held, 
after  which  it  convened  at  Austin  again,  on  the  first  Monday 
in  April,  1889.  The  ground  of  the  state's  motion  to  dismiss 
was  that  the  appeal  was  not  prosecuted  to  the  term  pending 
when  the  judgment  was  rendered,  nor  to  the  succeeding 
term,  held  at  Tyler.  The  motion  was  overruled,  but  with- 
out any  written  opinion;  and  the  state  now  seeks  a  revision 
of  so  much  of  the  action  of  the  court  below  as  refused  to  for- 
feit the  charter  of  the  company,  and  to  sustain  the  other  part 
of  the  judgment. 

The  statute  regulating  appeals  from  judgments  rendered 
in  proceedings  on  information,  in  the  nature  of  quo  wa^rranto^ 
provides  "  that  all  such  appeals  shall  be  prosecuted 
8uut«  r^  ^Q  ^jjg  term  of  the  court  in  session,  at  eitner  branch, 
cMdinJ/bj  ^^  ^^  ^^  ^^^^  term-  to  be  held,  if  not  in  session, 
qmoirarraMto.  after  judgment  has  been  rendered  in  the  district 
court ;  "  and  it  has  been  held,  in  accordance  with 
this  and  other  provisions  of  the  statute  showing  a  legi  slative 
intention  that  such  causes  should  be  speedily  disposed  of, 
that  there  must  be  a  substantial  compliance  with  the  statute. 
The  act  prescribes  the  cases  in  which  informations  under  it 
may  be  prosecuted,  and  its  other  provisions  must  be  b^ld  to 
apply  only  to  such  proceedings  as  are  contemplated  by  it. 
So  much  of  the  act  as  it  will  be  necessary  to  consider  is  as 
follows:  "In  case  any  person  shall  usurp,  intrude  into,  or 
unlawfully  hold  or  execute  or  is  now  intruded  into,  or  now 
unlawfully  holds  or  executes,  any  office  or  franchise,  or  any 
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office  in  any  corporation  created  by  the  authority  of  this 
state,  or  any  public  officer  shall  have  done  or  su  fife  red  any 
act  which  by  the  provisions  of  law  works  a  forfeiture  of  his  of- 
fice, or  any  association  of  numbers  of  persons  shall  act  within 
this  state  as  a  corporation,  without  being  legally  incorporated, 
or  in  any  corporation  does  or  omits  any  act  which  amounts 
to  a  surrender  or  a  forfeiture  of  its  rights  and  privileges  as 
a  corporation   or  exercises  powers  not  conferred  by  law, 

*  *  *  the  attorney  general  or  district  or  county  attor- 
ney of  the  proper  county  or  district,  either  of  his  own  ac- 
cord or  at  tne  mstance  of  any  individual  relator,  may  present 
a  petition,"  etc.  There  are  but  two  parts  of  this  statute  which 
can  have  any  application  to  the  question  raised  by  the  mo- 
tion to  dismiss,  and  to  the  state's  right  now  to  have  revised 
so  much  of  the  decree  as  refused  a  forfeiture  of  the  charter 
of  the  company.  If  the  state  attempted  to  do  something 
through  this  proceeding  not  contemplated  by  the  statute, 
then  its  provisions  regulating  appeals,  as  to  such  a  matter, 
can  have  no  application ;  but,  in  so  far  as  the  proceeding  was 
contemplated  by  and  in  pursuance  of  the  statute,  its  provis- 
ions regulating  appeals  must  be  applied.  That  part  of  the 
statute  which  declares  that  an  information  may  be  filed  and 
heard  "  in  case  *  *  *  any  incorporation  does  or  omits 
any  act  which  amounts  to  a  surrender  or  a  forfeiture  of  its 
rights  and  privileges  as  a  corporation,"  and  that  in  case  the 
corporation  be  adjudged  guilty  the  court  shall  declare  a  for- 
feiture of  the  corporate  franchise,  is  that  on  which  the  pro- 
ceeding was  based,  and  properly  based,  in  so  far  as  the  for- 
feiture of  the  charter  of  the  company  was  concerned,  and, 
if  the  state  desired  to  appeal  from  the  judgment  in  so  far  as 
adverse  to  it,  then  it  should  have  complied  substantially  with 
Jthe  statute  ;  and,  not  having  done  so,  we  are  of  opinion  that 
it  cannot  now  have  a  revision  of  any  matter  permitted  by 
the  statute  to  be  adjudicated  under'the  terms  and  restric- 
tions therein  found. 

We  will  notice  the  grounds  upon  which  the  motion  to  dis- 
miss the  appeal  was  overruled,  for  it  is  intimately  connected 
with  the  main  question  involved  in  this  appeal.  It  was  not 
believed  that  the  statute  on  which  the  proceeding  is  based 
authorized  so  much  of  it  as  sought  to  have  a  decree  declar- 
ing that  the  exemptions  of  appellant's  property  given  by  the 
act  of  March  10,  1875,  and  compliance  tnerewith,  should  cease 
to  exist :  and  that  for  this  reason  the  provisions  in  regard  to 
appeals  could  not  affect  appellant*s  right  to  prosecute  its  ap- 
peals under  the  general  laws  applicable  thereto.  It  would 
hardly  be  contended,  if  the  state's  officer,  in  a  proceeding 
properly  instituted  under  the  statute  to  forfeit  the  charter  of 
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the  company,  had  joined  with  that  a  proceeding  to  try  the 
company's  title  to  its  lands,  railway,  rolling  stock,  and  other 
property,  that  the  latter  would  be  governed  by  the  statute 
m  question  as  to  time  and  mode  of  prosecuting  an  appeal. 
To  be  governed  by  the  particular  statute  the  proceeding 
must  be  one  authorized  and  contemplated  by  it ;  for  it  is  only 
because  it  was  thought  that  the  best  interests  of  all,  in  rel- 
erence  to  such  matters,  would  be  subserved  by  most  speedy 
determination  of  the  litigation  that  a  different  rule  to  thatap- 

Elied  in  other  cases,  as  to  time  within  which  appeals  should 
e prosecuted,  was  prescribed.  The  "  rights  and  privileges" 
contemplated  by  the  clause  of  the  statute  before  referred  to 
are  evidently  such  as  result  from  the  fact  of  incorporation, 
the  right  and  privilege  to  be  a  corporation,  and  to  exercise 
the  powers  necessary  to  the  consummation  of  the  purposes 
for  which  corporate  existence  is  g^ven, — "  rights  and  priv- 
ileges as  a  corporation,"  and  not  such  rig^hts  and  privileges 
in  relation  to  property  as  may  be  vested  in  a  corporation  or 
an  individual  oy  contract  or  legislation.  Morgan  zk  Louis- 
iana, 93  U.  S.  223;  Chesapeake  &  O.  R.  Co.  v.  Miller,  114 
U.  S.  185.  The  character  of  right  conferred  by  the  act  of 
March  10,  187;,  in  so  far  as  exempted  appellant's  property 
from  taxation  for  a  fixed  period,  will  be  considered  in  another 
connection,  and  it  is  sufficient  now  to  say  that  it  is  not  em- 
braced in  the  terms  "  rights  and  privileges  as  a  corporation." 
That  part  of  the  statute  which  declares  that  information  may 
be  filed  "in  case  any  person  shall  usurp,  intrude  into,  or  un- 
lawfully hold  or  execute,  or  is  now  intruded  into,  or  now  un- 
lawfully holds  or  executes,  any  office  or  franchise,  or  anv  office 
in  any  corporation  created  by  authority  of  this  state, '  is  the 
only  part  not  considered  which,  with  any  show  of  reason,  could 
be  claimed  to  authorize  a  proceeding  under  the  statute  tj 
withdraw  appellant's  right  to  exemption  from  taxation ;  but 
it  is  too  clear  that  this  language  ooes  not  apply  to  such  a 
rjtrht  or  immunity,  even  though,  in  a  general  sense,  it  may 
be  termed  a  **  franchise,"  and  that  it  applies  only  to  usurpa- 
tion of  or  intrusion  into  an  office,  or  a  franchise  pertaining 
thereto.  A  much  more  restrictive  meaning  has  constantly 
been  given  to  the  statute  of  Anne  from  which  this  part  of  the 
statute  is  taken.     State  v.  Smith,  55  Tex.  451. 

Appellant's  claim  to  exemption  from  taxation  is  based  on 
the  act  of  March  10,  1875,  so  much  of  which  as  has  applica- 
tion to  the  question  before  us  is  as  follows :  "An 
fwru*«""  ^^^  ^^^  ^^^  relief  of  the  International  Railroad 
^nluon^  Company,  now  consolidated  with  the  Houston  & 
Great  Northern  Railroad  Company,  under  the 
name  of  the  '  International  &  Great  Northern  Railroad  Cora- 
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f)any  ;'  whereas,  on  the  fifth  day  of  August,  1870,  the  legis- 
ature  of  the  state  of  Texas  passed  an  act  entitled  *  An  aqt  to 
incorporate  the  International  Railroad  Company,  and  to  pro- 
vide for  the  aid  of  the  state  of  Texas  in  constructing  the 
same ;'  and  whereas,  by  the  9th  section  of  said  act,  it  is 
claimed  the  state  of  Texas  obligated  itself  to  donate  and  grant 
to  the  said  company  the  bonds  of  the  state  of  Texas  to  the 
extent  and  amount  of  ten  thousand  dollars  per  mile  for  each 
mile  of  railroad  constructed  under  said  charter;  and  whereas, 
the  said  railroad  company  has  already  constructed  about  two 
hundred  miles  of  railroad,  in  accordance  with  the  provisions 
of  its  charter  ;  and  whereas,  the  said  International  Railroad 
Company  has  been  consolidated  with 'the  Houston  &  Great 
Nortnern  Railroad  Company,  under  the  name  of  the  *  Inter- 
national &  Great  Northern  Railroad  Company;*  and  where- 
as, questions  have  arisen  between  the  state  of  Texas  and  the 
said  company  as  to  the  legal  liability  of  the  state  to  deliver 
said  bonds  to  the  said  company  ;  and  whereas,  it  is  important 
both  to  the  state  and  said  company  that  these  questions  should 
be  definitely  settled  by  a  just  and  reasonable  compromise ; 
therefore,  for  that  purpose, — Section  i.  Be  it  enacted  by  the 
legislature  of  the  state  of  Texas,  that,  in  full  settlement  and 
satisfaction  of  all  claims  of  the  said  the  International  Rail- 
road Company,  and  of  the  said  International  &  Great  North- 
em  Railroad  Company  against  the  state  for  bonds,  under  the 
provisions  of  the  ninth  section  of  the  aforesaid  act  of  August 
5,  A.  D.  1870,  there  is  hereby  granted  to  the  said  last-named 
company,  its  successors  and  assigns,  twenty  sections,  of  six 
hundred  and  forty  acres  each,  of  the  unappropriated  public 
lands  of  the  state,  for  each  mile  of  railroad  which  Ijas  been 
and  which  may  hereafter  be  constructed  pursuant  to  the  au- 
thority conferred  by  the  said  act  of  August  5,  A.  D.  1870. 
And  the  said  company,  its  successors  and  assigns,  shall  have 
the  right  to  locate  the  said  lands  as  headright  certificates 
were  formerly  located,  without  being  under  obligation  to 
locate  alternate  sections  for  the  state  ;  and  the  said  lands, 
and  the  certificates  issued  therefor,  are  hereby  exempted  and 
released  from  all  state,  county,  town,  city,  municipal,  and 
other  taxes  for  the  period  of  twenty-five  years  from  the 
date  of  the  respective  certificates  issued  therefor.  And  the 
said  railroad  company  and  its  successors,  and  its  and  their 
capital  stock,  rights,  franchises,  railroads  constructed  and  to 
be  constructed,  pursuant  to  the  said  act  of  August  5,  A.  D. 
1870,  and  this  act,  rolling  stock,  and  all  other  property  which 
now  is,  or  hereafter  may  be,  owned  or  possessed  by  said  com- 
pany, or  its  successors,  in  virtue  of  the  said  act  of  August  5, 
A.  t).  1870,  is  hereby  exempted  and  released  from  all  state, 
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county,  town,  city,  municipal,  and  other  taxes,  for  a  period 
of  twenty-five  years  from  the  5th  day  of  August,  A.  D.  1875, 
except  county  and  municipal  taxes,  m  such  counties,  cities, 
and  towns  as  have  donated  their  bonds  to  aid  in  the  con- 
struction of  said  railroad  ;  but  this  exception  shall  not  remain 
in  force  in  favor  of  any  county,  city,  or  town,  which,  havintg 
thus  donated  bonds,  shall  make  default  in  the  payment  of 
either  the  interest  or  principal  thereof :  provided,  that  this 
exemption  from  taxation  shall  not  be  held  or  construed  to 
include  or  apply  to  the  lands  or  railroads  which  at  the  tira^ 
of  the  consoliqation  hereinbefore  recited  belonged  to  the 
Houston  &  Great  Northern  Railroad  Company,  or  which 
has  since  been,  or  hereafter  may  be,  constructed  or  acquired 
under  its  charter:  provided,  nothing  in  this  act  contained 
shall  be  so  construed  as  to  exempt  from  taxation  any  lands  to 
which  the  company  may  be  entitled  by  virtue  of  tHe  charter 
of  the  Great  Northern  Railroad  Company,  or  the  franchise, 
roadbed,  rolling  stock,  or  any  property  acquired,  or  hereafter 
to  be  acquired,  by  virtue  of  the  charter  of  the  Great  North- 
ern Railroad  Company."  "  Sec.  7.  That  a  majority  in  amount 
of  all  the  stockholders  of  the  said  the  International  &  Great 
Northern  Railroad  Company  shall  in  person  or  by  proxy,  at 
a  meeting  of  the  said  stockholders  held  for  that  purpose,  vote 
in  favor  of  accepting  the  provisions  of  this  act,  and  a  certifi- 
cate certifying  that  fact,  under  the  common  seal  of  said  com-* 
pany,  attested  by  its  secretary,  shall  be  filed  in  the  office  of 
the  secretary  of  state  within  forty-five  days  after  the  approval 
of  this  act  by  the  governor  of  the  state ;  this  act  shall  there- 
upon be  and^  become  obligatory  upon  said  company  and  its 
successors ;  and,  its  provisions  bemg  complied  with  *bv  the 
state,  it  shall  be  and  constitute  a  full,  final,  and  concfusive 
settlement  of  all  the  claims  and  demands  of  said  company 
against  the  state  for  bonds,  under  the  ninth  section  of  said 
act  of  August  5,  A.  D.  1870;  and  this  act  shall  also  be  held 
to  constitute  an  irrepealable  contract  and  agreement  between 
the  state  and  the  said  company,  its  successors  and  assigns." 

The  information  alleges  that  the  "  state  of  Texas,  by  said 
last-named  special  act,  granted  to  it,  (the  railway  company), 

,  . .,,^.     and  it  now  enjoys,  the  said  extraordinary  exemp- 

tions,  special  privileges,  immunities,  and  franchises 
from  all  state,  county,  city,  town  municipal,  and  other  taxes 
on  its  said  roadbed,  rolling  stock,  and  other  property,  in  and 
from  its  said  eastern  terminus  at  Longview,  Gregg  county, 
in  and  through  the  aforesaid  intermediate  counties,  and  all 
the  towns  and  cities  thereof,  to  its  western  terminus  at  Lare- 
do, in  Webb  county,  and  still  claims  the  right  to  continue  to 
enjoy  said  exemption  until  August,   1900."     This  contains  a 
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clear  recognition  of  the  fact  that  all  the  requirements  of  §  7 
of  the  act  nave  been  complied  with,  and  that  the  exemption 
existed  at  the  time  the  information  was  filed.  The  grounds 
•on  which  the  forfeiture  of  the  company's  charter,  and  its 
right  to  immunity  from  taxation,  were  asked,  are 
thus  summarized  in  brief  filed  for  the  state :  ''First,  orouadg  on 
that  the  respondent  had  willfully  permitted  its  r««ki?'*" 
roadbed  and  rolling  stock  to  get  out  of  repair,  so 
as  to  endanger  the  lives  of  its  passengers,  and  to  delay  and 
retard,  rather  than  to  promote  and  facilitate,  travel,— giving 
particulars ;  second,  that  it  had  failed  to  keep  and  maintain 
passenger  and  freight  depots  sufficient  to  accommodate  the 
•demands  of  the  public,  and  that  such  as  it  did  keep  were 
low,  flat,  indecent  buildings,  totally  unfit  for  railway  pur- 
poses ;  third,  that  it  had  wulf uUy  diverted  its  corporate  funds 
to  other  and  different  purposes,  and  was  so  incumbered  by 
fictitious  liabilities  as  to  render  itself  unable  to  perform  its 
public  functions ;  fourth,  that  it  failed  to  operate  continuous 
and  regular  trains  over  its  road  from  its  eastern  to  its  western 
termini,  as  it  had  agreed  to  do ;  fifth,  that  it  had  abandoned 
the  use  of  its  road,  over  which  it  had  never  run  any  trains  of 
its  own  for  a  number  of  years,  from  Taylor  westward, — a 
distance  of  several  hundred  miles, — which  part  of  the  road 
was  exclusively  used  by  other  and  different  railway  compa- 
nies ;  sixth,  that  it  had  leased  and  sold  out  its  whole  corpo- 
rate property  and  franchises  to  a  parallel  and  competmg 
railway  company,  and  to  a  foreign  corporation,  in  violation 
of  its  charter  ;  seventh,  that  it  had  removed  its  general  offices, 
domicile,  and  managing  officers  all  out  of  this  state  into  the 
city  of  New  York,  where  they  were  maintained,  not  by  it- 
self, but  \>y  a  foreign  railway  company ;  eighth,  that  it  was 
operating  in  and  under  the  control  of  the  Texas  Traffic  As- 
sociation, a  combination  of  competing  railways,  for  the  pur- 
pose and  effect  of  preventing  competition  between  itself  and 
others;  ninth,  that  the  officers  of  other  competing  railway 
companies  controlled  and  managed  the  affairs  of  respondent 
exclusively ;  te?tth,  that  it  was  without  a  bona  fide  organiza- 
tion at  all  in  the  state  of  Texas."  Thus  it  is  seen  that  the 
state  bases  its  right  to  withdraw  the  immunity  from  taxation 
on  no  other  ground  than  the  failure  of  the  company  faithfully 
to  exercise  the  powers  conferred  on  it  by  its  charter,  in  ac- 
cordance with  the  laws  of  this  state.  The  court  below  held 
that  the  failure  of  the  corporation  in  this  respect  v/as  not 
such  as  to  justify  the  forfeiture  of  its  charter,  but  that  it  was 
such  as  required  a  judgment  declaring  that  its  property 
should  not  have  the  immunity  from  taxation  given  by  the  act 
of  March  10,  1875.     The  first  conclusion  of  the  court  below, 
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for  reasons  before  given,  we  cannot  revise ;  and,  if  the  im- 
munity from  taxation  could  be  termed  a  "  corporate  fran- 
chise, '  we  do  not  see  how  it  could  be  withdrawn,  until  the 
term  for  which  it  was  given  expires,  so  long  as  the  existence 
of  the  corporation  continues,  in  the  absence  of  something  in 
the  statute  authorizing  a  partial  forfeiture.  There  is  nothing 
m  the  statute  which  authorizes  this  partial  forfeiture. 

We  cannot  now  enter  into  an  inquiry  as  to  the  inducement 
which  may  have  led  to  the  grant  of  the  original  charter  to 
the  International  Railroad  Company,  nor  into  the 
Iiii"tioli*froM  validity  of  any  claim  appellant  may  have  asserted 
uxauom.  against  the  state,  which  led  to  the  compromise  act 
passed  March  10,  1875.  AH  such  questions  were, 
no  doubt,  considered  by  the  legislature,  and  the  rights  of  the 
parties  settled  by  the  act  referred  to,  and  the  acceptance  of 
Its  provisions  by  appellant.  The  validity  of  the  exemption 
from  taxation  has  been  considered  in  former  cases,  and  need 
not  now  be  again  discussed.  International  &  G.  N.  R.  Co. 
V.  Anderson  Co.,  59  Tex.  654,  13  Am.  &  Eng.  R.  Cas.  660; 
International  &  G.  N.  R.  Co.  v.  Smith  Co.,  65  Tex.  21. 

Looking  to  the  provisions  of  the  act  of  March  10, 1875,  we 
think  there  can  be  no  doubt  that  the  exemption  from  taxation 
given  by  it,  instead  of  being  aright  vesting  only  in 
Exenptiom  appellant,  is  a  right  which  mheres  in  the  property 
iBherasiA  ^Q  which  it  applies,  and  follows  it  into  the  hands  of 
MdT/lot  whomsoever  may  become  its  owner.  The  exerap- 
persoBfti  to  tion  is  not  given  to  a  company  named  alone,  but 
coiup*B7.  to  its  assigns  and  successors  as  well ;  thus  evidenc- 
ing an  intention  that  th^  exemption  from  taxation 
should  adhere  to  the  property  exempted,  and  follow  it  into 
the  hands  of  whomsoever  may  become  its  owner.  No  such 
state  of  facts  is  shown  in  the  following  cases,  to  which  coun- 
sel for  the  state  refers,  and  on  which  it  relies.  Morgan  v, 
Louisiana,  93  U.  S.  217;  Atlantic  &  G.  R.  Co.  v.  Georgia,  98 
U.  S.  359;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Berry,  113  U.  S. 
465  ;  Chesapeake  &  O.  R.  Co.  v.  Miller,  114  U.  S.  176;  Pick- 
ard  V.  East  Tenn.,  V.  &  G.  R.  Co.,  130  U.  S.  637.  These  cases 
hold  that  exemption  from  taxation  given. to  a  named  corpo- 
ration will  not  mure  to  the  benefit  of  another  that  may  buy 
the  property,  or  to  a  corporation  formed  from  the  consolida- 
tion of  the  one  holding  the  exemption  and  another,  in  the 
absence  of  something  showing  an  intention  to  fix  the  exemp- 
tion on  the  property  into  the  nands  of  whomsoever  it  roay 
go.  These  decisions,  however,  are  fatal  to  the  proposition 
that  exemption  from  taxation  in  such  cases  is,  within  the 
mcanini^  of  the  law,  a  corporate  franchise,  though  it  mav  be 
a  franchise  owned  by  a  corporation.      The  act  in  question, 
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and  its  acceptance  by  the  company,  constitutes,  as  declared 
by  the  legislature,  "  an  irrepealable  contract  and  agreement 
between  the  state  and  the  said  company,  its  successors  and 
assigns,"  based  on  consideration  deemed  by  the  legislature 
sufficient ;  and,  under  it  the  right  to  the  exemption  would 
continue,  in  favor  of  persons  or  corporations  wno  may  be- 
come the  owners  of  the  property  to  which  the  exemption 
applies,  even  though  the  appellant  corporation  should  be  dis- 
solved by  a,  decree  declaring  the  forfeiture  of  its  charter. 
The  existence  of  this  right  enhances  the  value  of  the  prop- 
erty to  which  it  applies.  Shareholders  and  creditors  must 
be  presumed  to  have  dealt  with  the  corporation  on  the  faith 
of  the  contract  which  ^ave  the  exemption,  and  it  cannot  be 
taken-  away  by  legislation,  by  dissolution  of  the  corporation, 
or  in  any  other  manner  not  sufficient  to  pass  title  to  any  other 
property  from  one  person  to  another.  The  right  to  exemp- 
tion from  taxation  is  secured  by  the  same  guaranty  which 
secures  titles  to  those  owning  lands  granted  under  the  act^ 
and,  though  the  corporation  may  be  dissolved,  will  continue 
to  exist  in  favor  of  persons  owning  the  property  to  which 
the  immunity  applies.  Lawful  dissolution  of  a  corporation 
will  destroy  all  its  corporate  franchises  or  privileges  vested 
by  the  act  of  incorporation;  but,  if  it  holds  rights,  privileges, 
and  franchises  having  the  natureof  property,  secured  by  con- 
tract based  on  valuable  consideration,  these  will  survive  the 
dissolution  of  the  corporation,  for  the  benefit  of  those  who 
may  have  right  to  or  just  claim  upon  its  assets.  The  court 
below  erred  in  adjudging  a  forfeiture  of  appellant's  immunity 
from  taxation ;  and  in  so  far  its  judgment  will  be  reversed, 
and  so  much  of  the  action  as  sought  such  relief  will  be  dis- 
•  missed,  as  ought  to  have  been  done  by  the  court  below,  on 
demurrer.     It  is  so  ordered. 


In  re  St.  Paul,  Stillwater  &  Taylor's  Falls  R.  Co. 

(Minnesota  Supreme  Courts  January  8,  1890.) 

Exemption  of  Land  Qrant — Sale  or  Conveyance — Effect. — Lands  embraced 
in  a  railroad  land  grant,  and  exempt  from  ordinary  taxation  while  held  by 
the  corporation  for  whose  benefit  the  grant  was  made,  held  to  have  become 
subject  to  taxation,  the  entire  beneficial  interest  of  the  corporation  having 
been  conveyed  by  a  trust  deed,  to  secure  a  specified  charge  upon  the  lands 
exceeding  their  value,  and  the  cestuis  que  trustent  being  oJnpowered,  at 
their  mere  election,  to  take  and  appropriate  the  entire  property  in  satisfac- 
tion of  their  claims  upon  it,  and  so  as  to  leave  nothing  to  revert  to  the 
grantor. 
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Case  certified  from  Chippewa  County. 

Proceedings  to  enforce  tne  payment  of  delinquent  taxes 
for  the  year  1882,  in  Chippewa  county. 

Moses  E.  Clappy  Atty.  Gen.,  and  Lyndon  A,  Smith  for  the 
state. 

Young  &  Lightner  for  defendant. 

Dickinson,  J. — The  matter  now  to  be  considered  has  been 
certified  to  this  court,  pursuant  to  the  statute,  by  the  Hon- 
,uud.  ^^^t>le  C.  L.  Brown,  judge  of  the  sixteenth  judicial 
district,  who,  acting  in  place  of  the  judge  of  the 
twelfth  judicial  district,  determined,  upon  the  case  which  is 
certified  to  us  for  review,  that  the  lands  in  question  were  lax- 
able.  The  principal  controversy  is  as  to  whether  by  a  trust 
deed,  Exhibit  E  in  the  case,  made  by  the  St.  Paul,  Stillwater 
&  Taylor's  Fails  Railroad  Company  on  the  12th  day  of  March, 
1880,  conveying  the  lands  in  question  to  E.  F.  Drake  and  A. 
H.  Wilder,  in  trust  for  the  purposes  therein  set  forth,  the 
corporation  divested  itself  01  the  entire  beneficial  interest  in 
the  property,  so  that  it  became  taxable  as  the  property  of 
the  cestuis  que  trust ent. 

It  appears  from  the  case  before  us  that  long  prior  to  the 
execution  of  this  trust  deed  the  corporation  had  issued  and 
j.^^  sold  its  bonds  to  secure  money  for  the  construction 

of  its  road  ;  such  bonds  being  secured  by  a  mort- 
gage or  trust  deed  of  the  railroad  constructed,  or  to  be  con- 
structed,  of  the  railroad  property  in  general,  and  of  the  land 
grant.  Subsequently,  by  agreement  with  the  bondholders, 
such  bonds  were  retired,  the  bondholders  accepting  in  place 
of  such  bonds  and  mortgage — First,  new  bonds  of  the  com- 
pany,  to  the  amount  of  60  per  cent,  of  the  former  debt,  se- 
cured  by  a  new  trust  deed  of  the  railroad  property  and  fran- 
chises ;  and,  second,  "  preferred  special  land  slock,"  as  it  was 
called,  to  the  amount  of  40  per  cent,  of  the  former  debt,  this 
being  secured  by  a  further  trust  deed  or  second  mortgage 
upon  the  railroad  property,  and  by  a  trust  deed  of  the  land 
grant.  Thus  the  matter  stood  at  a  time  of  the  transaction 
more  immediately  in  question,  March,  1880.  At  that  time 
the  corporation  negotiated  a  sale  of  its  railroad  and  railroad 
property  to  the  St.  Paul  &  Sioux  City  Railroad  Company, 
which  sale  was  finally  accomplished.  In  order  to  free  the 
railroad  property  from  the  incumbrance  created  by  the  tnist 
deed  securing  the  so-called  "  preferred  special  land  stock,"  a 
new  "  special  land  stock,"  so  called,  was  issued  by  the  cor- 
poration  for  the  amount  of  the  former  preferred  special  land 
stock  outstanding,  $204,900,  of  the  par  value  of  $100  per  share; 
and  this  was  secured  by  the  trust  deed,  Exhibit  E,  executed 
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to  E.  F.  Drake  and  A.  H.  Wilder.  The  holders  of  the  bonds 
and  of  the  former  preferred  special  land  stock  received  this 
new  special  land  stock  thus  secured,  with  a  bonus  of  about 
10  per  cent,  paid  in  cash,  in  exchange  for  their  former  land 
stock,  which  was  thus  retired.  The  following  is  a  summary 
of  such  of  the  provisions  of  this  trust  deed  to  Messrs.  Drake 
and  Wilder  as  bear  particularly  9n  the  matter  in  controver- 
sy :  It  recites  the  contemporaneous  issue  of  this 
special  land  stock,  of  the  aggregate  par  value  of  ^Vdeed.*' 
$204,900,  for  the  purpose  of  retiring  that  before  is- 
sued. It  recites  the  agreement  of  the  corporation  that  the 
net  cash  receipts  from  the  sale  of  the  lands  embraced  in  this 
deed  should  be  applied  to  the  redemption  and  retirement  of 
such  special  land  stock,  and  that  such  stock  should  at  all 
times  be  receivable,  at  its  par  value,  in  payment  for  any  of 
said  lands,  at  the  current  selling  or  appraised  value,  which 
should  not  in  any  case  be  less  than  an  average  price  of  six 
dollars  per  acre,  except  by  order  of  a  majority  01  the  holders 
of  said  stock.  For  the  declared  purpose  of  securing  the  per- 
formance of  such  agreements,  the  corporation,  by  this  instru- 
ment, conveyed  to  the  trustees  namea,  parties  01  the  second 
part,  and  to  their  successors,  all  the  land  of  the  corporation 
m  the  counties  of  Chippewa  and  Renville,  amounting  to  some 
41 ,926  acres ;  the  same  being  lands  granted  to  the  corporation 
to  aid  in  the  construction  of  its  road.  Among  the  conditions 
and  purposes  of  the  trust,  as  further  set  forth  in  the  instru- 
ment, are  the  following  :  The  trustees  were  to  hold,  manage, 
bargain,  and  sell  any  and  all  of  said  lands,  prescribe  the  price 
at  which  they  should  be  sold, — the  same  not  to  be  ^ess  than 
an  average  of  six  dollars  per  acre,  unless  on  order  of  a  ma- 
jority of  the  holders  of  such  stock.  The  proceeds  of  the 
sales  of  the  land  were  to  be  devoted — First,  to  the  payment 
of  the  expenses  attending  the  trust ;  second^  at  statea  semi- 
annual periods,  if  the  proceeds  were  not  sufficient  to  pay 
dividenas  of  at  least  one  per  cent,  on  this  stock,  they  should 
be  carried  to  the  credit  of  a  redemption  fund.  If  they  were 
sufficient  to  pay  a  dividend  of  at  least  i  per  cent,  they  should 
be  so  paid, — such  payment,  however,  not  to  exceed  a  divi- 
dend 01  5  per  cent,  in  any  six  months,  the  surplus,  if  any,  to 
be  carried  to  the  credit  of  the  redemption  funa  ;  third,  when- 
ever the  redemption  fund  should  be  sufficient  to  take  up  10  or 
more  shares  of  stock  at  a  price  not  greater  than  its  par  value, 
it  should  be  applied  in  paying  on  and  retiring  stock,  in  a 
manner  particularly  pointed  out.  It  is  further  provided  in 
this  instrument  that  when  all  the  special  land  stock  shall  have 
been  redeemed  by  the  operation  of  the  redemption  fund,  with 
interest  thereon  as  provided  therein,  and  the  expenses  of  the 
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trust  shall  have  been  paid,  this  conveyance  shall  become  void, 
and  the  residue  of  lands,  moneys,  orcontracts  shall  revert  to 
the  corporation.  It  appears  that  there  is  still  outstanding 
about  $25,000  of  this  same  stock,  and  that  there  remain  un- 
disposed of  2,500  acres  of  the  trust  lands.  It  was  found  bv 
the  court  below,  upon  evidence  which  was  sufficient  to  justi- 
fy the  finding,  that  at  the  time  of  the  execution  of  this  trust 
deed  the  value  of  the  land  conveyed  did  not  exceed  four  dol- 
lars an  acre, — a  sum  considerably  less  than  would  be  neces- 
sary to  be  realized  in  order  that  the  proceeds  of  the  lani 
should  pay  off  this  so-called  "  land  stock,"  irrespective  \A 
dividends.  The  court  also  found  as  a  fact  that  at  the  time  of 
the  execution  of  this  trust  deed,  and  of  the  issuance  of  this 
land  stock,  it  was  not  the  expectation  nor  intention  of  the 
parties  that  there  would  or  should  be  any  residue  of  lands, 
or  of  the  proceeds  of  the  lands,  to  come  to  the  corporation; 
that  the  corporation  intended  to  and  did  grant  to  the  trus- 
tees named,  lor  the  use  and  benefit  of  the  holders  of  the  land 
stock,  the  entire  beneficial  interest  in  these  lands, — the  cor- 
poration  retaining  a  mere  form  of  ownership  and  right  of  re- 
demption,  without  any  expectation  or  intention  that  its  right 
should  be  made  available  for  any  purpose.  It  was  therefore 
considered  that  the  lands  were  taxable. 

If  the  finding  of  the  court  as  to  the  intention  of  the  parties 
in  this  transaction  was  justified,  and  if  this  trust  was  sus- 
ceptible of  bemg  administered,  according  to  its 
Effector trart  terms,  so  that,  at  the  mere  will  of  the  ccstuis  que 
iat«  coBreTT  trustcfit,  the  wholc  property  should  be  appropriated 
ance.  f  to  the  Satisfaction  of  their  claims  upon  it,  the  con- 

elusion  of  the  court  was  right.  St.  Paul  &  S.  C. 
R.  Co.  v.  McDonald,  34  Minn.  182,  22  Am.  &  Eng.  R.  Cas. 
208  ;  St.  Paul  &  S.  C.  R.  Co.  v,  Robinson,  40  Minn.  360. 39  Am. 
&  Eng.  R.  Cas.  502.  In  its  essential  and  controlling  features, 
this  case  is  substantially  like  that  of  Railroad  Co.  v,  Robin- 
son, last  cited.  Taking  into  consideration  the  value  of  these 
lands,  it  seems  apparent  that  by  the  terms  of  the  trust  deed 
the  corporation  placed  it  in  the  power  of  the  holders  of  this 
land  stock  to  at  once  distribute  the  whole  property  amon? 
themselves,  to  satisfy  their  demands,  or  to  sell  it,  as  speedily 
as  possible,  at  its  actual  value,  which  not  only  would  leave 
nothing  to  revert  to  the  corporation,  but  would  fail  to  full} 
satisfy  the  land  stock,  with  its  accumulating  dividends.  Tb^' 
stock  was  at  all  times  receivable  at  its  par  value  in  paymeut 
for  lands  at  the  current  selling  or  appraised  value,  which 
should  not  in  any  case  be  less  than  an  average  price  of  six 
dollars  per  acre,  **  except  by  order  of  a  majority  of  the  hold- 
ers of  said  stock.**     If  the  majority  of  the  stockholders  were 


VOL.  41]  EXEMPTION  OF  LAND   GRANT.  623 

to  SO  order,  the  price  miffht  have  been  put  at  the  real  value 
at  that  time,  of  four  dollars  per  acre ;  and  the  corporation, 
which  had  reserved  to  itseli  no  voice  in  the  matter,  could 
have  had  no  reason  for  seeking  to  restrain  the  carrying  into 
effect  of  such  an  order  fixing  tne  price  at  the  actual  value  of 
the  land.  Such  action  would  not  have  wronged  the  corpo- 
ration, would  have  involved  no  element  of  fraud,  and  would 
have  afforded  no  ground  for  equitable  interference  at  the 
suit  of  the  company.  Nor  does  it  appear  that  from  that  time 
to  the  present  there  has  been  any  change,  such  as  to  have  af- 
fected the  rights  of  the  parties  in  this  respect,  in  the  relative 
value  of  the  lands,  as  compared  with  the  amount  of  the  out- 
standing land  stock.  It  seems  apparent,  then,  that  at  the  time 
of  the  conveyance  of  these  lands  in  trust  the  cestuis  que  trus- 
tent  acquired:,  and  the  company  parted  with,  the  entire  bene- 
ficial interest  in  the  property ;  and  that  by  the  very  terms 
of  the  grant  the  beneficiaries  were  empowered  to  surren- 
der their  stock  and  take  the  land,  or  to  cause  it  to  be  sold 
for  their  benefit ;  and  that,  whether  the  trust  should  be  car- 
ried into  effect  in  one  way  or  in  the  other,  there  would  be 
nothing  to  revert  to  the  grantor.  The  holders  of  this  stock, 
as  we  understand,  could  look  only  to  this  land  for  its  satis- 
faction ;  and  it  must  be  assumed  that  either  by  direct  appro- 
priation or  by  sale  it  would  be  applied  to  their  benefit.  1  hat 
the  stockholders  did  not  elect  at  once  to  make  such  applica- 
tion, or  did  not  succeed  at  once,  or  speedily,  in  selling  the 
land,  does  not  modify  the  effect  of  the  fact  upon  which  the 
claim  of  the  state  rests,  that  the  entire  beneficial  interest  in 
these  lands  had  passed  to  the  holders  of  this  land  stock.  The 
court  was  justified  in  finding  that  the  intention  of  the  parties 
was  to  accomplish  that  which  was  the  natural  and  immediate 
effect  of  the  very  terms  of  the  agreement  and  grant. 

We  have  referred  to  the  value  of  the  lands,  as  having  a 
bearing  upon  the  case.  It  is  not  to  be  understood  that  we 
deem  the  actual  value  in  such  cases  to  be  of  controlling  im- 
portance ;  for  the  intention  of  the  parties  should  be  consid- 
ered, with  reference  to  the  value  which  the  parties  may  have 
supposed  the  property  to  bear.  But  this  case  was  such  that 
the  trial  court  may  have  been  justified  in  the  conclusion  that 
the  parties  to  the  transaction  did  not  estimate  the  available 
value  of  the  land,  beyond  what  has  been  found  to  have  been 
its  actual  value.  The  testimony  of  Mr.  Drake  and  Mr.  Jew- 
ett  may  be  accepted  as  true,  showing  that  such  lands  as  have 
been  sold  have  actually  brought  an  average  price  of  six  dol- 
lars an  acre.  And  so  of  the  testimony  of  Mr.  Drake,  that  he 
has  always  regarded  the  land  as  of  that  value.  "  Not,'*  as  he 
adds,  **  that  they  could  be  sold  out  in  a  day  at  that,  or,  per- 
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haps,  in  a  month  or  a  year,  but  the  average  value,  as  people 
would  buy  them  and  as  they  would  want  them.*'  The  present 
value  of  unproductive  property  is  necessarily  less  than  the  sum 
for  which  it  may  be  sold  in  the  course  of  a  period  of  years.  And, 
again,  the  available  value  of  this  land,  so  far  as  could  concern 
this  corporation,  was  tp  be  considered  with  regard  to  the  speed- 
iness  with  which  it  could  be  disposed  of;  for  it  was  charged 
with  this  land  stock,  which  was  entitled  to  receive  dividends 
out  of  the  proceeds  of  the  sales.  In  a  verv  important  particular 
this  case  is  distinguishable  from  Sioux  City  &  St.  P.  R.  Co.  v. 
Robinson  (Minn.),  39  Am.  &  En^.  R.  Cas.  510,  and  the  dis- 
tinction is  pointed  out  in  the  opmion  in  that  case,  wherein 
the  difference  between  it  and  tne  case  of  St.  P.  &  S.  C.  R. 
Co.  V.  Robinson,  40  Minn.  360,  39  Am.  &  Eng.  R,  Cas.  502,  is 
referred  to.  The  case  now  under  consideration  is  substan- 
tially  like  that  last  cited,  in  that  the  trust  deed  in  question, 
and  the  land  stock  certificates,  were  executed  with  a  view  to 
their  acceptance  by  particular  persons,  the  holders  of  the 
bonds  and  preferred  special  land  stock  previously  issued, 
who  were  really  the  parties  contracting  directly  with  the  cor- 
poration  in  this  transaction.  We  see  no  reason  why  they 
should  not  be  deemed  to  have  participated  with  the  corpo- 
ration in  the  intention  deducible  from  the  transaction ;  that 
is,  that  the  whole  beneficial  interest  in  the  land  should  inure 
to  them.  The  conclusion  of  the  court  below  that  the  lands 
became  taxable  is  sustained. 

As  respects  t;he  particular  lands  which  are  chargeable  with 
taxes  in  this  proceeding,  it  is  claimed  that  the  order  of  the 
court  is  in  terms  so  broad  as  to  cover  lands  which,  as  we  un- 
derstand from  the  concession  in  the  brief  on  the  part  of  the 
state,  are  not  claimed  to  be  included  in  this  proceeding.  It 
is  conceded,  as  we  understand,  that  judgment  should  be  en- 
tered only  against  the  lands,  and  for  the  taxes  named  in  Ex- 
hibit B,  found  on  page  93  and  following  pages  of  the  paper 
book.     The  order  for  judgment  will  be  modined  accordingly. 

It  is  also  claimed  that  a  statutory  penalty  of  10  per  cent,  is 
charged  in  the  list  above  referred  to,  and  m  the  order  of  the 
court  for  judgment,  and  that  this  is  erroneously  in- 
tomut^  eluded  under  our  decision  in  State  v.  Lands  in  Ked- 
wood  Co.  (Minn.),  42  N.  W.  Rep.  473.  It  is,  per- 
haps, inferable  from  the  brief  on  the  part  of  the  state  that 
this,  too,  is  admitted,  but  this  is  not  entirely  clear,  nor  do  we 
understand  the  facts  to  be  so  fully  disclosed  by  the  record 
before  us  as  to  enable  us  to  apply  to  this  case  the  rule  de- 
clared  in  the  decision  last  citea  ;  and,  as  this  matter  does  not 
seem  to  have  been  called  to  the  attention  of  the  district 
court  it  is  left  to  be  determined  by  that  court,  upon  applica 
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tion  for  a  modification  of  the  order  for  judgment  in  this  par- 
ticular. 

Exemption  from  Taxation — Effect  of  Sale  or  Conveyance  of  Lands  Granted. 
— See  St.  Paul  &  S.  C.  R.  Q>.  v.  Robinson  (Minn.)»  39  Am.  &  Eng.  R. 
Cas.  502,  note  509. 


State 

V. 

St.  Paul,  Minneapolis  &  Manitoba  R.  Co. 

{Minnesota  Supreme  Courts  December  2^^  1889.) 

Taxation — Hotel  at  Summer  Resort — The  Lafayette  Hotel,  owned  by  a 
railroad  coqx>ration,  and  kept  by  its  lessee  as  a  hotel  and  place  of  summer 
resort,  held  not  included  within  the  exemption  from  ordinary  taxation  en- 
joyed by  the  corporation  in  respect  to  such  of  its  property  as  is  held  and 
used  for  railroad  purposes. 

Appeal  from  District  Court,  Hennepin  County. 

In  the  matter  of  the  proceedings  to  enforce  the  pa3rment 
of  taxes  in  Hennepin  county.  On  the  hearing  the  trial  judge 
filed  the  following  findings  of  facts  and  conclusions  of  law : 

"  The  court  having  heard  the  testimony  of  the  respective 
parties,  and  the  arguments  of  counsel,  and  having  duly  con- 
sidered the  same,  find  the  following  facts  proven  or  admitted 
by  the  parties  on  the  trial  of  said  cause : 

finding  of  facts. 

"(i)  That  the  defendant,  the  St.  Paul,  Minneapolis  &  Man- 
itoba Railway  Company,  is,  and  was  at  the  time  stated  in 
the  answer  herein,  a  corporation,  created,  existing,  and  do- 
ing business  in  this  state  under  and  by  virtue  of  the  authority, 
and  in  the  manner  and  for  the  purposes,  set  forth  in  said  an- 
swer. That  the  defendant,  prior  to  1 886,  constructed  a  branch 
of  its  said  railway  from  its  main  line,  from  near  Wayzata,  on 
the  north  shore  of  Lake  Minnetonka,  in  the  county  of  Hen- 
nepin, to  *  Minnetonka  Beach/  so  called,  and  beyond  that 
point,  and  has  ever  since  and  now  does  operate  said  road  in 
the  summer  season,  running  trains  over  the  same  from  April 
to  October  of  each  year.  That  the  trains  are  run  for  the  ac 
com modation  of  persons  who  are  residents  of  the  cities  of 
St.  Paul  and  Minneapolis,  a  large  number  of  whom  have  cot- 
tages near  said  lake,  and  reside  in  them  during  the  summer 
season  with  their  families,  and  others  who  resort  there  for 
pleasure  or  comfort,  or  both  ;  many  of  whom  are  guests  at 
the  hotel  hereinafter  referred  to.    That  the  defendant  was, 

41  a.  &  E.  R.  Cas.— 40 
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prior  to  the  ist  of  May,  1886,  and  ever  since  has  been,  the 
owner  of  the  following  described  real  estate,  lying  and  being 
in  said  county  of  Hennepin,  to-wit:  That  part  of  lots  six  (6) 
and  seven  (7)  lying  between  and  bounded  by  the  land  platted 
in    Minnetonka   Beach,   and  extending  northeast  from  the 
north  side  of  the  Minnetonka  branch  of  the  St.  Paul,  Minne- 
apolis &  Manitoba  Railway  between  Cottage  Place  and  La- 
faj'ette  Place  to  Crystal  Bay,  situated  in  government  section 
16,  township  117,  range  23.     That  the  defendant,  prior  to  the 
date  last  aforesaid,  erected  a  large  and  commodious  hotel  on 
said  described  premises,  known  as  the  'Lafayette  Hotel.' 
That  the  railway   tracks  of  said  branch  road  are  constructed 
alongside  said  described  premises,  and  near  to  said  hotel. 
That  on  adjacent  property  of  the  defendant,  near  by  said  ho- 
teil,  the  defendants  have  erected  and  maintain  a  passenger 
station  for  the  accommodation  of  people  who  resort  to  said 
hotel,  cottages,  and  lake ;  also  a  refreshment  stand  for  the 
reception  of  travelers,  and  grounds  for  the  reception  and 
amusement  of  the  same.     That  said  hotel  and  its  appurte- 
nances are  separate  and  distinct  from  said  passenger  station 
and  refreshment  stand.     That  said  hotel  ana  the  grounds  and 
appurtenances  connected  therewith  were  in  1886,  and  ever 
smce  have  been,  rented  by  the  defendants  during  the  sum- 
mer season  of  each  year  for  hotel  purposes,  open  to  the  pub- 
lic generally,  and  has  been  and  is  used  and  occupied  as  a 
summer  resort,  opened  to  the  public  between  the  20th  day  of 
April  and  the  lotn  day  of  September  of  each  year,  and  closed 
for  the  balance  of  the  year.     That  said  hotel'is  and  has  been 
rented  by  the  defendant  each  year  to  the  person  who  has  con- 
ducted the  same,  and  receivea  asrent  therefore  a  certain  per- 
centage of  the  profits  of  the  business,  which  amount  so  re- 
ceived for  rent  is  insufficient  to  pay  the  insurance  arid  the 
expenses  of  keeping  the  property  in  repair.     That  more  than 
90  per  cent  of  the  persons  who  stop  at  and  patronize  the  ho- 
tel come  to  and  return  from  there  on  defendant's  railway. 
That  the  hotel  is  of  great  convenience  to  the  people  who  go 
to  that  side  of  the  la^e  by  means  of  the  defendant*s  railway, 
as  well  as  to  those  who  come  there  by  other  means  of  convey- 
ance, and  that  it  contributes  to  the  busmess  and  income  derived 
from  the  defendant's  business.     That  the  receipts  of  the  ho- 
tel  are  not  included  in  or  returned  by  the  detendant  in  its 
statement  to  the  state  authorities  of  the  gross  earnings  of  its 
road,  for  the  purposes  of  taxation,  under  the  provisions  of 
its  charter.     That  the  hotel  is  not  in   any  way  used  in  con- 
nection with  the  operating  of  the  defendant's  railway,  except 
as  a  place  for  the  people  who  travel  over  said  railway  to  that 
point  to  stop,  and  that  it  is  not  kept  exclusively  for  that  pur- 
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pose,  but  it  is  opened,  kept,  and  used  for  the  accommodation 
of  all  guests  ana  travelers,  whether  they  are  such  as  arrive 
and  depart  on  the  defendant's  trains,  by  boats,  or  any  other 
mode  of  private  or  public  conveyance.  It  is  kept  for  the 
entertainment  and  lodging  of  all  who  may  apply,  the  same  as 
any  other  public  house  or  hotel,  during  tne  time  it  is  open. 

"  (2)  That  said  property  was  assessed  in  due  form  in  1886, 
by  the  proper  officers  of  the  town  of  Medina,  in  said  county, 
the  town  in  which  said  described  property  is  situated,  for  the 
purposes  of  taxation  for  the  years  1886  and  1887.  That  there 
was  duly  levied  upon  and  extended  against  said  property, 
for  the  year  1866,  the  sum  of  $348.83  tax,  including  the  costs 
and  interest  and  penalty  thereon  at  the  time  the  same  became 
delinquent.  That  there  was  duly  levied  upon  and  extended 
against  said  property,  for  the  year  1887,  a  tax  of  $352.61,  in- 
cluding costs,  interest,  and  penalty,  up  to  the  time  it  became 
delinquent.  That  said  taxes,  nor  any  part  thereof,  have  been 
paid. 

**  (3)  ThSit  by  the  act  of  the  legislature  incorporating  the 
defendant,  and  under  which  it  operates  its  saia  railroad,  it 
was  provided  therein  that  the  defendant,  upon  its  paying  into 
the  state  treasury,  for  the  use  of  the  state,  on  or  before  the 
1st  day  of  March  in  each  year,  3  per  centum  of  the  gross 
earnings  of  its  said  railroad  for  the  year  ending  on  the  last 
day  of  the  preceding  December,  be  exempt  from  all  assess- 
ments and  taxes  of  every  kind,  of  state,  county,  town,  or  muni- 
cipal taxation,  upon  all  of  the  stock  of  said  company,  whether 
belonging  to  said  company  or  individuals,  and  upon  all  of 
its  franchises  or  estates,  real,  personal,  or  mixecf,  held  by 
said  company.  That  the  defendant  paid  into  the  state  treas- 
ury for  the  years  1886  and  1887  the  full  amount  of  the  3  per 
centum  of  its  gross  earnings. 

"  (4)  The  court  finds  that  the  other  allegations  in  the  de- 
fendant's  answer,  which  are  not  herein  found  as  true,  were 
not  proved. 

"CONCLUSIONS  OF  LAW. 

"  That  the  plaintiff  is  entitled  to  judgment  against  the  above 
described  property  for  the  sum  of  $352.61,  the  amount  of 
taxes  for  the  year  1887,  including  penalties  and  costs  accrued 
at  the  time  the  list  of  delinquent  taxes  for  that  year  was  filed 
with  the  clerk  of  this  court,  and  interest  on  the  same  from 
that  date  at  the  rate  provided  by  law,  and  its  costs  and  dis- 
bursements in  this  action.  It  is  ordered  that  judgment  be 
entered  accordingly. 

Benton  &  Roberts  and  M.  D,  Grover  for  appellant. 

Robert  Jamieson,  Co.  Atty.,  and  Frank  m.  Nye^  Asst.  Co. 
Atty.,  for  the  State. 
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Dickinson,  J. — Upon  the  facts  set  forth  in  findings  of  the 
district  court,  we  are  called  upon  to  review  its  decision  hold- 
ing that  the  Lafayette  Hotel  property  at  Lake  Min- 
fcoSh****'      netonka,  owned  by  the  above  named  railroad  com- 
pany, is  subject  to  taxation  in  the  ordinary  manner, 
not  being  exempt  therefrom  under  the  charter  provision  of 
that  corporation  relating  to  the  payment  of  a  per  centum  of 
its  gross  earnings  in  lieu  of  other  taxation.     The  decision  of 
the  district  court  should  be  sustained.     In  principle  this  case 
is  not  distinguishable  in  any  particular  favorable  to  the  rail- 
road company  from  that  of  County  of  Todd  v.  St.  Paul,  M. 
&  M.  R.  Co.,  38  Minn.  163.     We  refer  to  our  opinion  in  that 
case,  and  to  the  authorities  there  cited,  as  being  applicable  to 
the  question  now  under  consideration.     See,   also,  State  v. 
Northern  Pac.  R.  Co.,  39  Minn.  25  ;  State  zf.  Baltimore  &0. 
R.  Co.,  48  Md.  40,  77,  78 ;  Bank  of  Commerce  v,  Tennessee, 
104  U.  S.  493  ;  Cnicago,  M.  &  St.  P.  R.  Co.  v.  Cranford  Co., 
48  Wis.  666,  675,  and  cases  cited.     The  hotel  was  constructed 
and  is  owned  by  the  railroad  company.     It  is  rented  by  the 
company  and  used  by  the  lessees  for  general  hotel  purposes, 
and  as  a  place  of  summer  resort.     The  only  connection  or  re- 
lation between  the  hotel  business  and  the  proper  business  of 
the  railroad  company,  as  a  carrier  of  passengers  and  freight, 
is  that  it  contributes  largely  to  increase  the  volume  of  travel 
over  the  railroad  ;  nearly  all  of  the  visitors  and  guests  atthe 
hotel  taking  passage  to  and  from  that  place  over  this  line  of 
road.     That  fact,  which  is  relied  upon  in  support  of  the  claim 
that  the  hotel  is  reasonably  and  properly  a  part  of  the  rail- 
road business,  necessary  to  its  maintenance,  does  not  justify 
that  claim.     The  hotel  business  is  in  its  nature  wholly  dis- 
tinct from  that  for  which  the  railroad  corporation  was  created. 
It  bears  no  other  relation  to  railroad  operations  than  does 
any  enterprise  which  may  promote  travel  or  bring  goods 
into  the  channels  of  commerce.     But  the  railroad  company 
cannot  employ  its  capital  in  every  such  collateral  and  dis- 
tinct enterprise  as  may  thus  promote  its  business  as  a  com- 
mon carrier,  and  claim,  as  attaching  to  such  investments,  the 
peculiar  exemption  from  the  ordmary  burden  of  taxation 
which  may  be  accorded  to  its  property  which  is  devoted  to 
the  proper  business  of  a  common  carrier.     See  authorities 
above  cited.     Whether  an  hotel,  kept  by  a  railroad  company 
for  the  reasonably  necessary  and  proper  accommodation  of 
its  passengers  as  such",  would  be  exempt,  we  do  not  decide, 
for  this  is  not  such  a  case.     This  hotel,  as  we  understand, 
both  from  the  findings  of  the  court  and  from  the  argument 
of  counsel,  is  not  for  the  purpose  of  ministering  to  the  coni- 
fort  and  needs  of  passengers  in  the  course  of  travel,  but  is 
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kept  as  an  hotel  for  the  general  accommodation  of  the  public, 
and  more  particularly  as  an  attractive  place  of  summer  resort. 
The  distinction  is  illustrated  in  State  v.  Railroad  Co.,  and  in 
Railway  Co.  v.  Board,  supra,  and  cases  cited.  It  does  not 
affect  the  case  that  the  sole  purpose  of  the  railroad  company 
is  by  this  means  to  increase  the  amount  of  travel  over  its 
road.  The  means  employed  consist  in  the  investment  and 
use  of  property  in  a  kind  of  business,  wholly  distinct  from, 
and  bearing  no  proper  relation  to,  that  of  a  common  carrier. 
The  decision  of  the  district  court  is  affirmed. 


Chicago  &  Alton  R.  Co. 

V. 

People,  ex  reL  Coley,  Treasurer. 

{Illinois  Supreme  Court,  April  5,  1889.) 

Taxation — Railroad  Tracic — Brancii  to  Stone  Quarry. — A  track  about  1500 
feet  in  length,  extending  from  the  main  track  of  a  railroad  company  to  a 
stone  quarry  used  for  the  sole  purpose  of  obtaining  stone  for  ballast,  is  "  rail- 
road track '  within  the  meaning  of  the  Illinois  statute,  which  declares  that 
the  "  right  of  way  including  the  superstructures  of  main,  side  or  second 
tracks  and  turnouts,  and  the  station  and  improvements  of  the  railroad 
company  on  such  right  of  way  shall  be  **  denominated  '  railroad  track' "  and 
shall  be  assessed  by  the  state  board  of  equalization,  and  is  not  real  estate 
other  than  railroad  track  which  is  assessable  by  the  local  assessors. 

Shope  and  Magruder.  JJ.,  dissent. 

Appeal  from  County  Court,  Pike  County. 

Application  for  judgment  for  delinquent  taxes.  Objections 
filed  to  the  application  were  overruled,  and  judgment  ren- 
dered.     Company  appeals. 

A.  C.  Matthews  and  Wike  &  Higbee  for  appellant. 

W.  E.  Williams,  State's  Atty.,  and  Orr  &  Crawford  for  ap- 
pellee. 

Craig,  C.  J. — The  main  track  of  the  Chicago  &  Alton  Rail- 
road Company  is  located  across  the  S.  W.  \  of  S.  E.  ^  of  sec- 
tion 10,  township  7,  range  2  W.,  in  Pike  county, 
and  the  right  of  way  over  this  land  is  200  feet  wide, 
the  track  running  nearly  east  and  west.  North  of  the  main 
track,  and  commencing  a  short  distance  west  of  the  tract  of 
land  in  question,  there  is  a  side  track  running  east,  and  grad- 
ually curving  to  the  north,  known  as  the  "  Quarry  Track,** 
and  some  1,471  feet  in  length.  This  side  track  leaves  the 
right  of  way  of  the  main  track  about  half  way  across  the  tract 
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of  land  above  mentioned.  The  side  track  has  a  right  of  way 
of  100  feet,  or  50  feet  on  each  side  of  the  center  of  its  track. 
There  is  also  a  branch  of  this  side  track  between  it  and  the 
main  track,  known  as  the  "  Screening  Bin  Track."  The  rail- 
road company  in  March,  1882,  purchased  8.9  acres  of  land  in 
the  northwest  comer  of  said  40  acre  tract,  joining  its  right 
of  way,  upon  which  there  is  a  stone  quarry.  North  of  the 
railroad  track  the  company  erected  a  large  frame  building,  a 
part  of  which  stands  upon  the  right  of  way  of  the  main  line, 
and  a  part  on  the  right  ot  way  of  the  side  track,  known  as 
the  "  Quarry  Track."  The  building  contains  two  stone 
crushers.  The  stone  blasted  from  the  quarry  on  the  S.g^cre 
tract  is  carried  into  this  building  on  the  quarry  track,  and 
crushed,  and  then  used  to  ballast  the  roadbed  of  the  railroad. 
There  is  also  an  engine  and  boiler  house  northwest  of  the 
building,  located  on  the  right  of  way  of  the  side  track.  In 
May,  1887,  the  defendant  company  returned  to  the  county 
clerk  of  Pike  county  a  schedule,  sworn  to,  showing,  among^ 
other  things,  property  held  for  the  right  of  way,  and  the  length 
of  the  main  and  all  side  and  second  tracks  on  the  tract  of  land 
first  above  mentioned,  which  included  the  main  track,  and  all 
the  side  tracks  and  rights  of  way  above  mentioned  ;  and  also 
stated  the  value  of  the  superstructures  and  improvements 
thereon,  as  above  described.  Said  company  also  returned  a 
list  of  its  real  estate  in  said  township  other  than  that  denom- 
inated "  railroad  track,"  which  included  the  8.9  acres  of  land 
above  mentioned,  less  the  right  of  way  of  the  side  track;  and 
also  a  list  of  its  personal  property,  as  required  by  law.  The 
township  assessor  assessed  the  whole  of  the  8.9-acre  tract  as 
land,  and  the  state  board  of  equalization  assessed  that  part  of 
said  track  used  as  right  of  way  for  the  side  or  quarry  trackas 
railroad  track.  The  company  paid  the  taxes  assessed  bv  the 
state  board,  but  refused  to  pay  on  the  assessment  raacfe  by 
the  local  assessor,  in  so  far  as  the  land  occupied  by  the  side 
track  was  involved.  The  county  collector  of  Pike  county 
made  application  for  judgment  against  the  land  to  pay  the 
taxes  in  the  amount  made  by  the  local  assessor,  and  on  the 
hearing  judgment  was  rendered  in  favor  of  the  collector,  to 
reverse  which  the  railroad  company  appealed. 

The  question  presented  by  this  recora  is  whether  the  strip 
of  land  100  feet  wide,  and  1,472  feet  in  length,  extending  from 
the  main  track  in  and  to  the  stone  quarry,  known 
Trmckto  as  the  "  Quarry  Track,"  is  within  the  meaning  of 
mbiViMnm^**  the  revenue  law,  railroad  track,  or  is  it  real  estate 
roBdtrMk.  of  the  railroad  company  other  than  railroad  track? 
If  it  is  the  former,  then  it  was  lawfully  assessed  by 
the  state  board  of  equalization,  and  the  local  assessor  had  no 
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authority  to'  assess  it ;  if  the  latter,  then  it  was  within '  the 
power  of  the  local  assessor  to  make  the  assessment,  and  the 
judgment  of  the  county  court  sustaining  the  assessment,  and 
rendering  judgment  against  the  property  for  the  tax,  was 
right.  Section  41  of  the  revenue  act  ?Rev.  St.  111.  chap.  120) 
provides  that  railroad  companies  shall,  in  the  month  of  May 
m  each  year,  when  required,  make  out  and  file,  with  the  county 
clerks  of  the  respective  counties  in  which  the  railroad  may 
be  located,  a  statement  or  schedule  showing  the  property  helH 
for  right  of  way,  and  the  length  of  the  main  and  all  side  and 
second  tracks  and  turnouts  in  such  county  ;  giving  the  width 
and  length  of  the  strip  of  land  held  in  each  tract  through  or 
into  which  said  road  may  run,  and  the  number  of  acres 
thereof.  They  shall  also  state  the  value  of  improvements  and 
stations  located  on  the  right  of  way.  Section  42  provides : 
"  Such  right  of  way,  including  the  superstructures  of  main, 
side,  or  second  track  and  turnouts,  and  the  station  and  im- 
provements of  the  railroad  company  on  such  right  of  way, 
shall  be  held  to  be  real  estate  for  the  purposes  of  taxation,  and 
denominated  *  railroad  track,*  and  shall  be  so  listed  and 
valued.'  Section  47  provides :  "  The  county  clerk  shall  re- 
turn to  the  assessor  of  the  town  *  *  *  a  copy  of  the 
schedule  or  Jist  of  the  real  estate  (other  than  *  railroad  track  ;)* 
and  of  the  personal  property  (except '  rolling  stock*),  pertain- 
ing to  the  railroad,  and  such  real  and  personal  property  shall 
be  assessed  by  the  assessor."  Section  48  provides  that  the 
railroad  company  shall  return  to  the  auditor  a  schedule  "  of 
the  property  denominated  *  railroad  track,*  giving  the  length 
of  the  main  and  side  or  second  tracks  and  turnouts,  and  show- 
ing the  proportions  in  each  county,"  etc.  Section  109  pro- 
vides that  the  state  board  of  equalization  shall  assess  the.  rail- 
road property  denominated  "  railroad  track  "  and  "  rolling 
stock, '  and  the  amount  so  determined  and  assessed  shall  be 
certified  by  the  auditor  to  the  county  clerk. 

From  these  provisions  of  the  revenue  law,  it  is  manifest 
that  the  local  assessor  has  not  been  clothed  with  power  to 
assess  railroad  track,  and  that  the  assessment  of  such  property 
can  only  be  made  by  the  state  board  of  equalization.  By 
the  terms  of  section  41,  it  is  seen  that  the  railroad  company 
is  required  to  return  a  schedule,  showing-  the  property  held 
for  ris^ht  of  way,  the  length  of  the  main  anci  all  side  and 
secorra  tracks  and  turn-outs.  This  section  is  followed  by  42, 
which  declares  that  such  right  of  way  shall  be  held  to  be 
real  estate,  for  the  purposes  of  taxation,  and  denominated 
"  railroad  track,"  and  shall  be  so  listed  and  valued.  The 
right  of  way  spoken  of  in  these  two  sections  is  not  limited  to 
the  right  of  way  of  the  main  track,  but  embraces  the  right  of 
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way  of  all  side-tracks  and  turn-outs  as  well.  In  discussing 
this  question  in  Chicago  &  A.  R.  Co.  v.  People,  98  IIL  354, 
5  Am.  &  Eng.  R.  Cas.  94,  we  used  the  following  language : 
"  We  can  see  no  reason  why  the  term  *  right  of  way '  should 
be  confined  to  the  land  over  which  the  main  track  of  a  rail- 
road should  be  constructed.  The  land  upon  which  a  side 
track,  a  switch,  or  a  turn-out  is  built,  and  in  actual  use  bv 
the  company  in  the  business  for  which  it  was  organized,  for 
all  practical  purposes  is  as  much  held  for  right  of  way  as  is 
the  land  upon  which  the  main  track  is  constructed.  *  *  * 
We  are  therefore  of  the  opinion  that  the  land  held  and  in  actual 
use  by  a  railroad  company  for  side  tracks,  switches,  and  turn- 
outs must  be  regardea,  within  the  meaning  of  the  revenue 
law,  as  a  part  of  the  right  of  way  of  the  company."  In  Chi- 
cago &  N.  W.  R.  Co.  I/.  Miller,  72  111.  144,  town  lots  alleged  to 
be  used  as  right  of  way  by  a  railroad  company  were  held  to 
be  railroad  track,  and  not  subject  to  assessment  by  the  local 
assessor.  It  is  there  said  :  "  we  must  take  the  averment  in 
this  bill  that  these  lots  are  used  by  appellant  as  right  of  way, 
confessed  as  it  is  by  the  demurrer,  to  be  true.  It  then  fol- 
lows that,  under  the  forty-second  section,  they  fall  under  the 
denomination  of  *  railroad  track,*  and  we  perceive  no  author- 
ity to  assess  them  otherwise."  In  Ohio&  M.  R.  Co.  v.  Weber, 
96  111.  448,  5  Am.  &  Eng.  R.  Cas.  loi,  it  is  held  that  under 
our  statute  the  property  of  railroads,  for  the  purpose  of  as- 
sessment, is  classified,  and  specific  names  are  adopted  to  des- 
ignate all  the  property  embraced  in  a  class ;  that  the  term 
**  railroad  traclc  "  embraces  property  held  for  right  of  way, 
including  superstructures  thereon.  In  Chicago  &  A.  R.  Co. 
V,  People,  98  111.  354,  5  Am.  &  Eng.  R.  Cas.  94,  32  acres  of 
land,  in  actual  use  by  the  railroad  company  in  the  operation 
of  its  railroad,  was  held  to  be  railroad  track,  and  not  liable 
to  be  assessed  by  the  local  assessor.  This  decision  was  fol- 
lowed and  approved  in  Chicago  &  A.  R.  Co.  v.  People,  96 
111.  466,  6  Am.  &  Eng.  R.  Cas.  627,  where  it  was  held  where  a 
lot  is  returned  by  a  railroad  company  in  its  list  as  being  used 
for  tracks,  side  tracks,  etc.,  in  connection  with  the  road  and 
for  railroad  purposes,  and  the  board  of  equalization  assess  the 
same,  an  assessment  by  the  local  assessor  will  be  a  double 
assessment,  and  the  tax  extended  upon  such  assessment  will 
be  illegal.  It  was  also  held  that,  where  only  a  portion  of  a 
lot  is  used  for  railroad  purposes,  to  that  extent  it  is  properly 
returnable  to  the  board  of  equalization  for  assessments  In 
Peoria,  D.  &  E.  R.  Co.  ?'.  Goar,  118  111.  136,  29  Am.  &  Eng. 
R.  Cas.  189,  the  rule  announced  in  Chicago  &  A.  R.  Co.  v.  Peo- 
ple, 98  111.  350,  5  Am.  &  Eng.  R.  Cas.  94,  was  again  approved, 
and  it  was  held  that  under  the  revenue  law,  the  exclusive 
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power  to  assess  railroad  track — which  includes  right  of  way, 
with  the  superstructures  of  main,  side,  or  second  track  and 
turn-outs,  and  the  station  and  improvements  thereon — is  con- 
ferred upon  the  state  board  of  equalization,  and  therefore  an 
assessment  of  the  property  used  as  railroad  track  by  the 
local  assessor  is  void. 

Upon  the  hearing  in  the  county  court  it  appeared  from 
the  evidence  that  100  feet  was  the  necessary  and  proper 
width  of  the  right  of  way  for  the  quarry  track.  It  also  ap- 
pears that  the  rock  quarried  and  brought  in  on  the  track  is 
crushed  in  the  building  provided  for  that  purpose  by  the 
company,  and  used  to  ballast  the  Chicago  &  Alton  Railroad  ; 
that  the  ballasting  is  a  necessary  part  of  the  work  of  keeping 
the  road  in  repair.  The  question,  then,  is  whether  a  side 
track,  as  the  quarry  track  is  but  a  side  track,  when  con- 
structed by  a  railroad  company,  and  used  for  the  sole  pur- 
pose of  keeping  the  roadbed  in  proper  repair,  is  to  be  re- 
garded, within  the  meaning  of  the  revenue  law,  as  railroad 
track.  Under  the  former  decisions  of  this  court,  we  think  it 
is.  If  land  upon  which  a  railroad  company  may  erect  ma- 
chine shops,  car  shops,  round-houses,  where  repairs  are  made 
for  the  company's  rolling  stock,  may  be  regarded  as  railroad 
track,  for  the  same  reasons  and  upon  the  same  principle,  a 
quarry  track,  constructed  for  the  sole  purpose  ot  providing 
material  to  keep  the  roadbed  in  proper  repair,  may  be  re- 
garded as  railroad  track.  This  side  track  was  necessary  to 
enable  the  railroad  company  to  properly  operate  its  line  of 
road  under  its  charter.  If  the  line  is  to  be  operated  with 
due  regard  to  a  safe  shipment  of  property,  and  the  safety  of 
the  life  of  the  passenger,  the  roadbed  must  be  kept  in  good 
condition.  In  conclusion,  we  think  the  local  assessor  had 
no  power  to  assess  the  quarry  track,  and  the  county  court 
erred  in  rendering  judgment  for  the  tax  arising  from  such 
assessment.  The  judgment  of  the  county  court  will  be  re- 
versed, and  the  cause  remanded. 

Shope  and  Magruder,  JJ.,  dissent 
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Indianapolis  &  St.  Louis  R.  Co. 

People. 

(Illinois  Supreme  Courts  October  31   1889.) 

• 
Taiation — Omistion  of  Property  from  Schedule — Estoppel. — Where  a  rail- 
road coin(>any  has  omitted  property  from  the  schedule  of  property  returned 
by  it  for  assessment  by  the  state  board  of  equalization  as  railroad  track,  it 
is  estopped  from  asserting  that  such  property  shpuld  have  been  included 
as  railroad  track,  and  therefore  is  not  assessable  b^  the  local  assessor,  when 
no  offer  is  made  in  its  behalf  to  show,  that  notwithstanding  the  omission, 
the  property  had  been  assessed  by  the  board  of  equalization. 

Error  to  County  Court,  St  Clair  County. 

This  was  a  proceeding  by  James  D.  Baker,  collector  of  St. 
Clair  county,  to  obtain  judgment  for  delinquent  taxes  for  the 
year  1886  against  real  estate  described  as  "total  real  estate 
otRer  than  track,  Schedule  D,  lot  5^,  survey  780,  18  acres." 
Plaintiff  in  error  objected,  on  the  ground  that  said  real  estate 
was  "  a  part  of,  ana  included  in,  the  right  of  way  between 
East  St.  Louis  terminals  of  said  company."  On  the  hearing 
the  collector  objected  to  the  introduction  of  testimony  in  sup- 
port of  said  objection,  on  the  ground  that  said  defendant  com- 
pany was  estopped  to  urge  the  same  in  this  proceeding  because 
the  schedule  returned  by  it  to  the  county  clerk  of  said  county, 
in  accordance  with  the  provisions  of  §  41,  chap.  120,  Rev.  St, 
did  not  contain  a  statement  of  the  property  on  which  said  tax 
was  assesssed,  a  copy  of  which  schedule  was  filed  with  the 
objection.  This  schedule,  by  its  heading,  states  that  in  ac- 
cordance with  the  provisions  of  the  statute  the  company 
**  makes  return  of  its  property  for  taxation  by  schedule  as  fol- 
lows :  Schedule  marked  '  A'  shows  the  property  designated 
by  law  railroad  track.    *    *    *    *    Scheaule  marked  *B/ 

*  *    *     roUine  stock.    ♦    ♦    ♦     Schedule  marked  *C,' tools. 

*  *  *  Schedule  marked  *D*  shows  all  real  estate,  other 
than  railroad  track,  belonging  to  or  controlled  by  this  com- 
pany, its  location,  and  listed  value."  To  this  caption  sched- 
ules marked  "  A,"  \'  B,"  and  "  C  "  are  attached.  Schedule  D 
does  not  appear.  To  this  return  the  vice-president  and  assist- 
ant secretary  of  the  company  make  affidavit,  stating  "that  the 
foregoing  schedules,  marked  *  A,'  '  B,' '  C,*  and  *  D,*  contain, 
and  are  a  full,  true,  and  correct  exhibit  of,  all  the  property 
owned  or  controlled  by  said  company  which  is  located  in  the 
county  of  St.  Clair,  state  of  Illinois""     The  objection  to  the 
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offered  proof  was  sustained,  and  judgment  rendered  in  favor 
of  the  collector,  from  which  this  writ  of  error  is  prosecuted. 

E.  C.  Rhoads  and  John  T.  Dye  for  plaintiff  in  error. 

M,  W,  Sc/uefer  for  defendant  in  error. 

Wilkin,  J. — It  is  not  claimed  that  lot  5^,  survey  780,  was 
included  in  the  schedule  marked  "A."  There  is  nothing  in 
the  record  tending  to  show  that  it  was  not  included 
in  Schedule  D,  and  therefore  the  presumption  that  <>»'««*o» 
it  was  returned  as  real  estate  other  than  railroad  !!2tojjjf."^* 
track  must  obtain.  It  is  not  pretended  that  it  was 
assessed  by  the  board  of  equalization,  or  that  any  tax  what- 
ever has  been  paid  on  it  for  the  year  1886.  The  proof  offered 
on  the  hearing,  and  excluded,  was  to  the  effect  that  this  lot 
was  in  fact  rauroad  track,  and  used  by  the  company  as  such. 
Its  competency  is  based  on  Chicago  &  N.  W.  R.  Co.  v.  Miller, 
72  111.  147 ;  Chicago  &  A.  R.  Co.  v.  People,  98  111.  357,  5  Am. 
&  Eng.  R.  Cas.  94;  and  People  v.  Railroad  Co.,  116  111.  181. 
All  that  is  decided  in  these  cases  and  the  case  of  Pedria,  D. 
&  E.  R.  Co.  V.  Goar,  118  111.  134,  2p  Am.  &  Eng.  Corp.  Cas. 
189,  is  that  property  situated  as  this  is  claimed  to  be  may  be 
treated  as  railroad  track,  within  the  meaning  of  the  revenue 
act ;  and  that  when  used  by  a  railroad  company  as  such,  and 
so  scheduled,  it  is  properly  assessable  by  tne  state  board  of 
equalization,  and  not  by  local  assessors.  In  each  of  the  cases 
cited  the  property  had  been  returned  as  railroad  track,  and 
so  assessed ;  and  it  was  sought  by  the  proceeding  below  to 
subject  it  to  double  taxation,  the  local  assessors  having  as- 
sessed  it  as  real  estate  other  than  railroad  track.  In  attempt- 
ing  to  bring  this  case  within  the  scope  of  these  cases  it  is  said : 
"  Although  this  land  is  not  included  in  the  return  of  the  com- 
pany of  Its  railroad  track,  that  return  is  not  binding  on  the 
state  board  of  equalization,  as  that  board  is  given  power  and 
authority,  by  committee  or  otherwise,  to  examine  persons  and 
papers,  (§  109,  chap.  120;)  and  it  is,  of  course,  to  be  presumed 
that  they  discovered  the  omission,  and  assessed  the  road  an 
additional  sum  per  mile  on  account  of  this  property."  The 
fallacy  of  this  position  consists  in  the  unwarrantable  assump- 
tion that  we  will  presume,  in  the  absence  of  all  proof,  that  the 
state  board  did  detect  the  false  return  of  the  company,  and 
did  make  an  assessment  of  property  which.it  did  not  schedule 
for  assessment,  and  that  the  company  can  have  the  benefit  of 
that  presumption  to  relieve  it  from  the  payment  of  a  tax  as- 
sessea  in  conformity  with  its  return.  It  was  the  duty  of  the 
company  to  make  a  true  return  of  its  property,  and  both  the 
state  board  and  the  local  assessor  had  a  right  to  act  upon  the 
supposition  that  it  had  honestly  discharged  that  duty ;  and 
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the  assessor  was  fully  authorized,  and  it  was  his  duty,  to  make 
the  assessment  for  which  the  judgment  below  was  rendered. 
There  is  nothing  whatever  in  this  record  tending  to  show, 
nor  did  plaintiff  in  error  offer  to  prove,  any  fact  ^om  which 
it  could  be  inferred  that  the  tax  in  question  is  unjust,  or  that 
it  has  been  deprived  of  any  right  secured  to  it,  as  the  owner 
of  the  property  assessed,  by  law.  Mere  formal  objections  to 
taxes,  not  affecting  unjustly  the  right  of  the  citizen,  cannot  be 
allowed  to  defeat  judgments  for  their  collection.  Chiniquy 
V.  People,  78  111.  570;  Purrington  v.  People,  79  111.  11.  The 
attempt  here  is  to  escape  the  payment  of  a  just  tax  through 
an  irregularity  (if,  indeed,  there  is  an  irregularity)  resulting 
from  the  negligent  or  wrongful  act  of  the  property  owner. 
We  think  the  court  below  properly  applieci  the  doctrine  of 
estoppel  in  excluding  the  offeree  evidence.  Its  judgment  will 
be  affirmed. 


State 
St.  Paul  Union  Depot  Co. 

(Minnesota  Supreme  Courts  December  6,  1889.) 

Taxation — Gross  Receipts  of  Union  Depot  Company. — A  company  formed 
for  the  sole  purpose  of  furni^ing  at  cost  a  union  depot  and  terminal  focili- 
ties  for  the  common  use  of  several  companies  and  whose  only  revenue  is 
received  in  the  form  of  tolls  for  the  use  of  such  depot  and  terminal  facilities, 
which  tolls  amount  in  the  aggregate  only  to  the  cost  of  operating  the  same, 
is  not  liable  to  pay  as  taxes  a  percentage  on  its  receipts  or  gross  eaminj^s. 
Payment  of  a  percentage  on  their  gross  earnings  by  the  railway  companies 
constitutes  payment  of  taxes  on  all  the  property  of  the  depot  company. 

Appeal  from  District  Court,  Ramsey  County. 
Gordon  E,  Cole  for  appellant. 
M.  R,  Tyler  for  respondent. 

Mitchell,  J. — The  sole  question  presented  by  this  appeal 
is  the  liability  of  the  defendant,  unaer  the  act  of  March  10, 
1873,  (Gen.  St.  1878,  chap.  11,  §§  128,  129,)  to  pay. 
''■*^'  as  taxes,  a  percentage  on  its  receipts  or  gross  earn- 

ings. It  was  organized  under  title  i,  chap.  34,  Gen.  St.,  and 
the  general  nature  of  its  business,  as  stated  in  its  articles  of 
incorporation,  is  "  to  build,  purchase,  or  lease  and  operate 
transfer  tracks  or  railways  in  the  city  of  St.  Paul,  open  alike 
to  the  use  of  all  railroads  now  constructed,  or  wTiich  may 
hereafter  be  constructed,  to  or  into  St.  Paul,  to  and  between 
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each  of  said  roads,  and  each  and  all  important  industries  in 
said  city  whose  business  requires  special  railroad  accommo- 
dations by  means  of  transfer  tracks,  etc.,  and  in  connection 
therewith  to  build,  lease,  or  otherwise  provide  and  maintain 
in  said  city  a  union  passenger  depot,  and  proper  tracks  for 
access  thereto ;  and  to  that  end  to  construct,  purchase,  lease, 
or  otherwise  secure,  maintain,  and  operate  lines  of  railway  in 
said  city."  In  connection  with  these  acticles,  and  as  in  fact 
a  part  of  them,  must  be  considered  the  act  of  March  5,  1879, 
**  relating  to  the  St.  Paul  Union  Depot  Company,"  the  pro- 
visions of  which  were  accepted  by  it,  and  under  and  in  accord- 
ance with  which  its  business  has  been  managed.  This  act 
provided  that  any  railroad  then  or  thereafter  constructed  and 
running  to  or  into  St.  Paul  might  subscribe  to  the  capital  stock 
of  defendant,  or  become  a  stockholder  therein.  It  also  pro- 
vided that  the  board  of  directors  of  the  defendant  shoulo  be 
elected  annually  by  seven  several  railroad  companies  inter- 
ested therein,  each  railway  company  electing  one  director. 
Also,  that  any  other  railroad  company  then  or  thereafter  or- 
ganized, whose  road  should  run  mto  St.  Paul,  might  upon 
becoming  the  owner  of  such  shares  of  the  capital  stock  as  de- 
fendant's board  of  directors  should  deem  equitable,  elect,  in 
like  manner,  an  additional  director.  The  act  also  prohibited 
any  unjust  discrimination  against  or  in  favor  of  any  particular 
railroad  company  using,  or  desiring  to  use,  defenaant*s  ter- 
minal facilities,  and  provided  that  as  far  as  practicable  all  rail- 
roads should  have  the  right  to  use  them  upon  the  same  terms. 
It  is  evident  that  this  act  contemplated  that  the  entire  stock 
of  defendant  should  be  owned  by  and  equitably  apportioned 
among  the  various  roads  desiring  to  use  its  terminal  facilities, 
for  it  is  not  to  be  supposed  that  the  legislature  intended  that 
such  railway  companies  should  have  the  exclusive  manage- 
n»ent  of  the  corporate  property  and  business  while  the  stock 
should  be  owned  by  some  one  else.  It  is  also  apparent  that 
it  was  never  intended  or  contemplated  that  defendant  should 
do  what  may  be  termed  a  "  a  separate  and  independent  rail- 
road business  of  its  own,"  but  that  it  was  merely  designed  as 
an  agency  through  which  there  might  be  furnished,  for  the 
common  benefit  and  use  of  all  railroads  coming  into  the  city, 
a  union  depot  and  terminal  facilities,  to  better  enable  them  to 
perform  their  duties  as  common  carriers  in  receiving,  deliv- 
ering, and  transferring  passengers  and  freight  in  this  city. 
In  accordance  .with  this  act,  all  of  the  stock  of  defendant  which 
has  ever  been  issued  was  apportioned  among  and  issued  to, 
and  has  always  been  and  still  is  owned  and  held  by,  the  seven 
(since  reduced,  by  consolidation,  to  five)  railroad  companies 
whose  roads  then  ran  into  St.  Paul,  and  who  then  used,  and 


638  STATE  V.   ST.   PAUL  UNION   DEPOT  CO.         [VOL.  4I 

Still  use,  the  depot  and  terminal  facilities  furnished  by  de- 
fendant, its  entire  board  of  directors  being  elected  by  the 
same  companies.  Two  other  companies,  (Minnesota  &  North- 
western and  Chicago,  Burlington  &  Northern,)  whose  road? 
have  subsequently  been  built  into  St.  Paul,  not  yet  having 
agreed  with  defendant's  board  of  directors  as  to  the  terms 
upon  which  they  should  be  admitted  as  stockholders,  have 
been  using  the  depot  under  an  agreement  by  which  they  pay 
therefor  a  stipulated  monthly  rent,  (apparently  and  presum- 
ably as  the  equivalent  of  interest  on  their  equitable  share  o( 
the  cost  or  value  of  the  plant,)  and  in  addition  thereto  their 
proportion  of  the  expenses  (not  including  interest  on  bonds  or 
dividends  on  stock)  of  maintaining  and  operating  the  depot 
and  appurtenances.  This  plant  was  provided  and  constructed 
with  the  proceeds  of  stock  issued  to  and  paid  for  by  these  sev- 
eral companies,  and  with  the  proceeds  of  mortgage  bonds  is- 
sued  ancl  sold  by  the  defendant.  The  greater  part  of  the 
expense  was,  however,  defrayed  out  of  the  proceeds  of  the 
mortgage  bonds,  only  a  comparatively  small  amount  of  stock 
having  been  issued.  The  rentals  or  tolls  for  the  use  of  the 
depot  are  apportioned  among  and  paid  by  the  different  com- 
panies in  proportion  to  the  amount  of  such  use  by  each  com- 
|)any,  and  the  aggregate  annual  amount  of  all  rentals  and  tolls 
is  the  actual  cost  of  furnishing;  and  maintaining  the  plant,  es- 
timated on  the  following  basis :  Firsf.  The  current  expenses 
of  keeping  up  and  maintaining  the  terminal  facilities,  and  of 
managing  the  property  and  business,  and  6  per  cent  interest 
on  the  mortgage  bonds,  and  an  annual  6  per  cent,  dividend  on 
the  amount  01  paid-up  stock  outstanding ;  from  which  is  to 
be  deducted,  however,  all  rents  or  income  received  by  the 
depot  company  from  other  sources,  such  as  rent  of  dining 
rooms,  express  rooms,  news  stands,  and  the  like.  The  fares 
or  tolls  which  the  different  railroad  companies  charge  their 

f)assengers  or  other  patrons  include  the  use  of  these  terminal 
acilities  furnished  by  the  depot  company,  as  no  distinction  is 
or  can  practicably  be  made  in  that  matter  between  their  own 
roads  and  the  depot  of  the  defendant.  For  illustration,  if  a 
passenger  on  one  of  these  roads  pays  his  fare  from  Chicago 
to  St,  Paul,  this  covers  the  entire  transit  between  the  two 
cities,  including  the  accommodations  of  the  Union  depot. 
Hence,  for  all  the  facilities  furnished  by  the  defendant  to  the 
railroad  companies,  and  for  which  it  charges  them  their  re- 
spective shares  of  the  cost,  the  railway  companies  charge 
their  patrons  as  part  of  their  service,  ancf  the  whole  goes  into 
and  forms  a  part  of  their  gross  earnings,  upon  which  they 
pay  to  the  state  as  taxes  a  certain  percentage.  All  of  the  rail- 
way companies  who  use  this  Union  depot  pay  to  the  state, 
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either  under  the  provisions  of  their  special  charters,  or  under 
the  act  of  March  10,  1873,  a  percentage  on  their  gross  earn- 
ings in  lieu  of  taxes  on  all  property  held  and  used  by  them 
for  railway  purposes. 

It  is  evident  iroin  this  statement  of  facts  that  the  sole  and 
only  function  performed  by  the  defendant  corporation  is  to 
furnish,  at  cost,  a  union  depot  and  terminal  facili- 
ties for  the  common  use  of  these  different  railway  ®*^"  "«««p^ 
companies,  and  that  the  scheme  of  forming  a  cor-  JIb^/b^oi  ux- 
poration  for  that  purpose,  and  issuing  stock,  is  but  Abi«. 
a  more  convenient  and  economical  method  of  hold- 
ing the  property  and  managing  the  business  than  it  would  be 
to  hold  ana  manage  it  as  tenants  in  common.  It  is  also  ap- 
parent  that  what  is  charged  the  railway  companies  and  re- 
ceived by  the  depot  company  for  these  terminal  facilities  is 
nothing  more  or  less  than  a  part  of  the  expenses  of  the  former 
in  transacting  their  railway  business,  and  what  are  called  the 
"earnings"  of  the  depot  company  are  for  services  for  which 
the  railway  companies  charge  their  patrons,  and  are  all  in- 
cluded in  tne  gross  earnings  of  the  companies,  on  which  they 
pay  a  percentage  to  the  state.  To  collect  a  percentage  on 
these  gross  earnings,  and  also  a  percentage  on  the  gross  earn- 
ings  of  the  depot  company,  would  be,  pro  tanto,  double  taxa- 
tion of  the  same  thing.  Or  take  another  view  of  the  case. 
The  stock  of  the  Union  Depot  Company  represents  and  is  the 
exact  equivalent  of  all  the  property  of  that  corporation.  It 
is  held  by  the  railway  companies,  under  legislative  authority, 
for  railroad  uses,  as  fully  as  would  be  the  depot  itself  if  held 
by  them  as  tenants  in  common.  Hence  payment  of  the  re- 
quired percentage  on  the  gross  earnings  01  the  companies  con- 
stitutes payment  of  taxes  on  this  stock,  and  consequently  on 
the  property  which  it  represents,  and  to  tax  the  stock  in  the 
hands  of  the  stockholders,  and  then  tax  the  property  which 
it  represents  against  the  corporation,  would  clearly  be  illegal 
or  double  taxation.  The  identity  of  the  property  taxed  is  not 
affected  by  the  fact  that  in  the  one  case  the  tax  is  paid  by  the 
stockholder  and  in  the  other  bj  the  corporation.  The  thing 
taxed  is  still  the  same.  Commissioners  v.  Bank,  23  Minn.  280 ; 
Farrington  z/.  Tennessee,  95  U.  S.  679.  If,  in  the  present  case, 
the  taxes  already  collected  from  the  railway  companies,  and 
those  now  sought  to  be  collected  from  the  depot  company, 
were  both  the  ordinary  form  of  taxation,  the  fact  of  double 
taxation  would  be  very  apparent ;  but  it  is  none  the  less  double 
because  in  both  cases  the  taxes  are  in  the  commuted  form. 
Neither  has  the  claim  of  the  state  in  this  Case  any  equities. 
If  the  railway  companies  had  owned  and  used  this  depot  as 
tenants  in  common,  the  percentage  on  their  gross  earninjfs 
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payable  to  the  state  would  have  been  the  same  as  now,  and 
yet  that  percentage  would  have  paid  the  taxes  on  the  depot 
the  same  as  on  any  other  property  held  and  used  by  them  for 
railway  purposes.  We  cannot  see  what  difference  it  can  make 
whether  they  hold  the  depot  property  as  tenants  in  common, 
or  put  it  in  the  name  of  a  trustee  to  hold  and  manage  for  their 
common  use,  or,  as  in  this  case,  organize  a  corporation  for  the 
same  purpose,  as  a  more  economical  and  convenient  method 
of  holding  the  property,  managing  the  business  and  appor- 
tioning the  expenses  among  themselves.  The  state  plants 
itself  on  the  technical  ground  that  defendant  is  a  separate  and 
independent  legal  entity,  and  that  we  have  no  ri^ht  to  con- 
sider  the  functions  which  it  performs,  or  the  relations  which 
it  bears  to  the  railway  companies  who  own  its  stock  and  use 
its  depot.  We  think  this  is  too  narrow  and  technical  a  view  of 
the  case.  When  evasions  have  been  resorted  to  by  railway 
companies  or  others  to  escape  taxation,  we  have  unhesita- 
tantly  looked  through  the  external  form  of  dress  to  the  sub- 
stance of  the  transaction,  and  the  same  rule  should  be  applied 
against  the  state.  By  receipt  of  the  percentage  on  the  gross 
earnings  of  all  the  railway  companies  who  use  the  property 
of  the  depot  company,  and  who  own  all  its  stock,  the  state  has 
received  its  tax  once  upon  all  the  corporate  property  of  the 
defendant,  and  to  tax  it  again  by  a  tax  against  the  depot  com- 
pany would  be  illegal,  double  taxation.  We  attach  no  im- 
Eortance  to  the  fact  that  after  its  organization  defendant's 
oard  of  directors  notified  the  state  01  its  election  to  accept 
the  provisions  of  the  act  of  March  10,  1873.  I^  it  was  liable  to 
taxation,  this  notice  might  be  conclusive  on  the  company  as 
to  the  mode  or  form  of  taxation ;  but  there  is  nothing  m  it 
which  would  operate  either  by  way  of  contract  or  estoppel 
to  obligate  it  to  pay  taxes  for  which  it  would  not  be  other- 
wise liable.    Order  reversed. 


Mayor,  etc.,  of  City  of  New  York. 

V. 

Twenty-Third  Street  R.  Co. 

(113  ivr.  Y,  311.) 

Taiation — Percentage  of  Gross  Earnings  in  Lieu  of  License  Pee— Amend- 
ment of  Cliarter. — A  statute  which  requires  a  street  railroad  company  to 
pay  to  the  city  annually,  a  percentage  of  its  gross  earnings  in  lieu  of  a  fee 
for  each  car  used  by  it  as  required  by  its  charter,  is  to  l)e  deemed  an  amend- 
ment of  the  charter  in  that  respect,  and  is  valid  under  constitutional  and  Stat 
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utory  provisions  reserving  the  right  to  alter,  suspend,  or  repeal  the  charter. 
Same — Liability  of  Lessee  of  Railroad. — Where  a  corporation  acquires  by 
lease  the  property  rights,  privileges  and  franchises  of  a  street  railroad  com- 
pany, it  takes  them  burdened  with  the  latter's  charter  obligations,  and  al- 
though the  lease  contains  no  provision  therefor,  it  is  liable  for  a  percent- 
age upon  the  gross  earnings  of  the  road,  which  the  charter  provides  must 
b?  paid  into  the  city  treasury. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
Department. 

Action  to  compel  the  defendant  to  account  for  the  gross 
receipts  from  the  operation  from  the  street  railroad  known 
as  the  "  Bleecker  Street  and  Fulton  Ferry  Railroad,  "  and  to  • 
pay  to  plaintiff  the  percentage  thereon  provided  by  law. 
The  case  was  tried  by  the  court  without  a  jury,  and  an  in- 
terlocutory judgment  was  rendered  in  favor  of  the  plaintiff. 
The  defendant  made  a  motion  for  a  new  trial  at  the  general 
term  upon  its  exceptions,  but  the  motion  was  denied.  It 
thereupon  appealed. from  the  order  denying  the  motion. 

Leslie  W,  Russell  for  appellant. 

Thomas  Allison  for  respondent. 

Earle,  J. — By  chapter  514  of  the  Laws  of  i860,  Steven  R. 
Roe  and  others  were  authorized  and  empowered  to  "  lay, 
construct,  operate,  and  use  a  railroad  with  a  double 
or  single  track,  as  hereinafter  provided,  and  to  con-  ***■* 

vey  passengers  thereon  for  compensation  through,  upon,  and 
along"  the  streets  mentioned.  Some  time  prior  to  the  12th 
day  of  December,  1864,  the  Bleecker  Street  &  Fulton  Ferry 
Railroad  Company  was  organized  under  the  general  railroad 
act  of  1850  and  the  several  acts  amendatory  thereof ;  and  the 
route  of  its  railroad,  as  set  forth  in  its  articles  of  association,  was 
the  same  as  that  over  which  Roe  and  others  named  in  the  act  of  . 
1 860  were  authorized  to  construct  and  operate  a  railroad.  On 
the  1 2th  day  of  December,  1864,  all  the  rights,  privileges,  and 
franchises  conferred  upon  Roe  and  others  by  the  act  of  i860 
were  assigned  and  transferred  by  them  to,  and  the  same  be- 
came vested  in,  the  Bleecker  Street  &  Fulton  Ferry  Railroad 
Company.  By  the  act,  chapter  199  of  the  Laws  of  1873,  the 
railroad  company  was  authorized  and  empowered  to  extend 
its  railroad,  and  by  section  3  of  that  act  it  was,  among  other 
things,  enacted  as  follows  :  In  the  construction,  use,  and  oper- 
ation  by  the  said  company  of  the  tracks  and  extensions  au- 
thorized by  this  act  the  company  shall  have  and  exercise  the 
same  rights  and  privileges  which  are  now  possessed  and  ex- 
ercised under  former  grants  and  laws,  and  may  use  said  road 
in  connection  with  the  roads  of  other  railroad  companies  in 
said  city,  upon  such  terms  as  may  be  agreed  upon  between 

41  a.  &  E.  R.  Gas. — ^41 
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said  companies  and  other  railroad  companies,  and  said  com- 
pany is  hereby  authorized  to  lease  all  or  any  portion  of  their 
said  road,  or  to  consolidate  the  same  with  any  other  railroad 
companies.  The  said  company  shall  pay  to  the  corporation 
of  the  city  of  New  York  a  license  fee  of  fifty  dollars  for  each 
and  every  car  used  by  them  on  said  extension."  A  little 
more  than  a  month  later  the  legislature  passed  the  act,  chap- 
ter 647  of  the  laws  of  that  year,  which  is  as  follows:  "The 
Bleecker  Street  and  Fulton  Ferry  Railroad  Company,  of  the 
city  of  New  York,  shall  in  lieu  of  the  payment  to  the  cor- 

;)oration  of  the  city  of  New  York  of  a  license  of  fifty  dollars 
or  each  and  every  car  used  by  said  company,  specified  in 
section  3  of  chapter  one  hundred  and  ninety-nine  01  the  Laws 
oi  1873,  annually,  on  the  first  day  of  October,  pay  into  the 
treasury  of  the  city  of  New  York  one  per  cent,  of  the  gross 
receipts  of  said  company,  the  amount  of  which  gross  receipts 
shall  be  determined  by  the  sworn  statement  of  the  president 
and  treasurer  of  said  company,  but  subject  to  the  inspection 
of  their  books  by  the  comptroller  of  said  city :  provided  how- 
ever, that  said  payment  of  one  per  cent,  shall  not  commence 
to  be  computed  until  October  first,  in  the  year  eighteen  hun- 
dred and  seventy-five,  unless  the  extension  of  said  railroad 
granted  by  chapter  one  hundred  and  ninety-nine  of  the  laws 
of  eighteen  hundred  and  seventy-three  shall  be  completed 
and  in  operation  prior  to  said  date  ;  and  in  such  case,  then 
said  computation  of  one  per  cent,  shall  commence  from  the 
date  of  such  completion  and  operation  of  said  extension  of 
said  railroad." 

By  the  act,  chapter  389  of  the  Laws  of  1875,  ^^y  railroad 
company  was  autnorized  to  take  a  lease  of  all  or  part  of  the 
Bleecker  Street  &  Fulton  Ferry  Railroacf  Company, 
provided  the  stockholders  of  that  company  holding 
a  majority  of  its  stock  assented  thereto.  On  the 
loth  day  of  January,  1876,  the  Bleecker  Street  &  Fulton  Ferry 
Railroad  Company,  as  party  of  the  first  part,  duly  executeci 
and  delivered  to  the  defendant,  the  Twenty-Third  Street 
Railroad  Company,  as  party  of  the  second  part,  a  lease, 
whereby  it  demised  and  leased  to  the  defendant,  its  successors 
and  assigns,  the  railroad  of  the  party  of  the  first  part,  and  the 
extensions  thereof  "  which  the  party  of  the  first  part  is  author- 
ized to  construct,  together  with  all  the  property,  real  and 
personal,  pertaining  to  and  connected  with  said  railroad  and 
extensions,  except  its  depot  and  stable  grounds  and  premises 
held  under  lease  from  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  ana  the  buildings  thereon,  now  in 
use  by  the  party  of  the  first  part ;  also  all  cars,  horses,  har- 
ness and  rolling  stock ;  also  the  rights,  licenses,  and  privi- 


L«Me  of  rAil- 
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leges  of  the  party  of  the  first  part,  possessed  and  enjoyed 
under  and  by  virtue  of  chapter  514  of  the  Laws  of  i860,  and 
chapter  199  of  the  Laws  of  1873,  ^ind  chapter  389  of  the  Laws 
of  1875,  *^"^  of  *^^y  ^^d  every  act  passed  and  to  be  passed 
amendatory  thereof;  to  have,  use,  and  hold  the  right  and 
interest  01  the  party  of  the  first  "part  in  ail  and  singular 
the  above-demised  premises,  property,  estate,  effects,  privi- 
leges, licenses,  and  immunities  aforesaid  unto  the  party  of  the 
second  part  its  successors  and  assigns,  from  the  day  of  the 
date  hereof,  for  and  during  the  term  of  ninety-nine  years, 
yielding  and  paying  therefor  unto  the  party  of  the  first  part. 
Its  successors  or  assigns,  '*  in  addition  to  a  present  consider- 
ation of  $50,000,  to  be  applied  towards  liquidating  the  floating 
debt  of  the  party  of  the  first  part,  an  annual  rent  as  follows : 
An  annual  dividend  of  one  and  one-half  of  one  per  cent,  upon 
the  capital  stock  of  the  party  of  the  first  part,  **  it  being  under- 
stood that  the  dividends  to  be  paid  as  aforesaid  shall  and  may 
be  paid  directly  to  the  respective  stockholders,  "  and  "  semi- 
annually the  interest  accruing  and  to  become  due  and  pay- 
able from  and  after  the  ist  day  of  July,  1876,  upon  seven  nun- 
dred  thousand  dollars  of  first  mortgage  bonds,  made  by  the 
party  of  the  first  part,  and  now  outstanding.  "  It  was  further 
provided  that  the  party  of  the  first  part  should  during  the 
continuance  of  the  lease  retain  and  keep  its  6rganization,  amd 
also  as  follows  :  And  the  party  of  the  first  part  also  covenants 
and  agrees  that  upon  the  request  of  the  party  of  the  second 
part  it  will  execute  to  any  railroad  company  a  lease  of  any 
portion  of  the  railroad,  or  extension,  or  property  herein  re- 
ferred to,  on  such  conditions  as  the  party  of  the  second  part 
may  propose,  or  that  it  will  join  the  saia  party  of  the  second 
part  in  such  leases.  *'  Under  and  pursuant  to  the  lease,  the 
defendant  on  or  about  September  29,*  1876,  entered  upon  the 
demised  property ;  but  it  has  operated  only  a  portion  of  the 
road  demised,  the  remainder  tnereof  having  been  leased  to 
and  operated  by  other  companies.  A  demand  has  frequently 
been  made  upon  (iefendant  and  upon  the  Bleecker  Street  & 
Fulton  Ferry  Railroad  Company  for  the  statement  required 
by  the  act,  chapter  647  of  the  Laws  of  1873,  and  for  the  pay- 
ment of  the  percentage  specified  in  that  act ;  but  such  state- 
ment and  payment  have  been  refused,  although  the  gross 
receipts  from  the  exercise  and  operation  by  the  defendant  of 
the  franchises  and  of  the  railroad  have  been  very  large.  The 
courts  below  have  held  that  the  act,  chapter  647  of  the  Laws 
of  1873,  was  a  constitutional  exercise  of  legislative  power,  and 
that  the  defendant  is  liable  to  pay  the  i  per  cent,  of  the  ctoss 
receipts  as  therein  specified.  It  is  claimed  on  behalf  01  the 
defendant  that  the  act,  chapter  647  of  the  Laws  of  1873,  is  un- 
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constitutional,  and  imposed  no  obligation  upon  the  Bleecker 
Street  &  Fulton  Ferry  Railroad  Company  to  pay  the  percent- 
age therein  specified.  Section  i  of  the  act,  chapter  140  of 
the  Laws  of  1850 — the  general  railroad  act, — provides  that  the 
corporations  organized  under  that  act  shall  oe  subject  to  the 
provisions  contained  in  title  3,  chap.  18,  of*the  first  part  of  the 
Kevised  Statutes ;  and  among  the  provisions  there  contained 
is  this  :  "The  charter  of  every  corporation  that  shall  hereafter 
be  granted  by  the  legislature  shall  be  subject  to  alteration, 
suspension,  or  repeal,  in  the  discretion  of  the  legislature."' 
Section  48  of  that  act  also  provides  that "  the  legislature  may 
at  any  time  annul  or  dissolve  any  incorporation  formed  under 
this  act:"  and  section  i,art.  8,  of  the  constitution  provides 
that  **  corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act,  except  for  municipal  pur- 
poses, and  in  cases  where,  in  the  judgment  of  the  legislature, 
the  objects  of  the  corporation  cannot  be  obtained  under  gen- 
eral laws,  All  general  laws  and  special  acts  passed  pursuant 
to  this  section  may  be  altered  from  time  to  time,  or  repealed.'* 
Under  the  power  reserved  in  these  acts  and  the  constitu- 
tion, the  legislature  was  clothed  with  authority  to  require 

the  payment  of  the  percentage  specified  in  the  act, 
Power  or  leg.  chapter  647.  That  act  was  an  exercise  of  legisla- 
iuul"w-  '*'  ^^^^  authorit3%  and  must  be  deemed  to  be  an  altera- 
meBtofpor*  tion  and  amendment  of  the  charter  of  the  Bleecker 
eeBt«go.         Street  &  Fulton  Ferry  Railroad  Company.    It  is 

difficult  to  put  precise  limits  upon  the  power  of  the 
legislature  thus  reserved  over  corporations  created  by  it, 
or  under  its  authority.  Under  its  reserved  power  it  can- 
not deprive  a  corporation  of  its  property,  or  interfere  with  or 
annul  its  contracts  with  third  persons,  (reople  v.  O'Brien,  in 
N.  Y,  I  ;)  but  it  may  take  away  its  franchise  to  be  a  corpor- 
ation, and  may  regulate  the  exercise  of  its  corporate  powers. 
As  it  has  the  power  utterly  to  deprive  the  corporation  of  its 
franchise  to  be  a  corporation,  it  may  prescribe  the  conditions 
and  terms  upon  which  it  may  live  and  exercise  such  fran- 
chise. It  may  enlarge  or  limit  its  powers,  and  it  may  increase 
or  limit  its  burdens.  It  is  sometimes  said  that  the  alteration 
under  such  reserved  power  must,  however,  be  reasonable, 
and  it  must  always  be  legislative  in  its  character,  and  con- 
sistent with  the  scope  and  objects  of  the  corporation  as  it  was 
originally  constituted.  Here,  in  the  first  instance,  by  the  act, 
chapter  199  of  the  Laws  of  1873,  a  license  fee  of  $50  for  each 
car  was  considered  a  sufficient  compensation  to  the  city  for 
the  valuable  franchise  enjoyed  by  the  corporation.  But  on 
further  consideration  the  legislature  concluded  that  it  would 
be  more  convenient  and  beneficial  to  the  city  and  a  fairer 
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measure  of  the  compensation  which  it  should  receive,  that  a 
percentage  on  the  gross  receipts  should  be  paid,  and  this 
change  the  legislature  was  competent  to  make,  within  every 
authority  that  can  be  found  in  the  books.  2  Mor.  Priv.  Corp. 
§  1093  et  seq.'y  Tomlinson  v,  Jessup,  15  Wall.  (U.  S.),  454; 
Miller  v.  State,  Id,  478  ;  Farrington  v,  Tennessee,  95  U.  S.  679; 
Sinking  Fund  Cases,  99  U.  S.  700 ;  Union  Pass.  R.  Co.  v.  Phil- 
adelphia, loi  U.  S.  528 ;  Close  v,  Glenwood  Cemetery,  107  U. 
S.  466,  I  Am.  &  Eng.  Corp.  Cas.  512;  Spring  Val.  Water- 
Works  V.  Schottler,  1 10  U.  S.  347,  2  Am.  &  Eng.  Corp.  Cas. 
122  ;  Parker  z/.  Metropolitan  R.  Co.  109  Mass.  506 ;  Mayor,  etc., 
of  Worcester  v.  Norwich  &  W.  R.  Co.  Id.  113;  People  v. 
Hills,  46  Barb.  (N.  Y.),  340 ;  Schenectady  &  S.  Plank-Koad 
Co.  V.  Thatcher,  11  N.  Y.  102 ;  Buffalo  &  N.  Y.  C.  R.  Co.  v, 
Dudley,  14  N.  Y.  336;  /;/  re  Oliver  Lee  &  Co*s.  Bank,  21  N. 
Y.  9 ;  Albany  N.  R.  Co.  v.  Brownell,  24  N.  Y.  345  ;  Maine 
Cent.  R..  Co.  v.  Maine,  96  U.  S.  499.  We  are  therefore  of 
opinion  that  the  act  referred  to,  requiring  the  Bleecker  Street 
&  Fulton  Ferry  Railroad  Company  to  pay  i  per  cent,  of  its 
^ross  receipts  to  the  city,  was  constitutional  and  valid  ;  and 
if  that  railroad  company  had  continued  to  operate  its  road 
an  action  to  recover  the  percentage  could  have  been  main- 
tained by  the  city  against  it. 

But  the  further  objection  is  made  that  this  defendant  as 
the  lessee  of  the  Bleecker  Street  &  Fulton  Ferry  Railroad 
Company,  is  not  liable  to  pay  the  percentage  men- 
tioned. There  is  nothing  in  the  terms  of  the  lease  {||^ee*to7«r 
which  imposes  this  obligation  upon  it.  What  it  is  p«roe]iU9e. 
bound  to  do  under  the  lease  is  expressly  stipulated 
therein,  and  there  is  no  stipulation  or  provision  imposing  upon 
it  the  duty  or  obligation  to  pay  the  percentage.  There  is 
nothing  in  the  General  Laws  of  the  state  which  imposes  this 
burden  upon  the  defendant  as  lessee.  By  chapter  199  of  the 
Laws  of  1873  the  Bleecker  Street  &  Fulton  Ferry  Railroad 
Company  was  authorized  to  lease  its  road,  or  any  portion  of 
it ;  also  by  chapter  389  of  the  Laws  of  1875  any  railroad  com- 
pany was  authorized  to  take  a  lease  of  all  or  any  portion  of  its 
railroad ;  but  neither  of  those  acts  imposes  upon  the  lessee 
any  express  obligation  whatever ;  and  we  know  of  no  general 
rule  01  law  by  which  the  defendant  as  lessee  became  obli- 
gated to  pay  this  percentage  exacted  by  the  state  from  its 
lessor.  We  cannot,  therefore,  find  the  defendant's  obligation 
to  pay  this  percentage  in  any  particular  language  used  in  the 
lease,  or  in  any  statute.  But  we  think  it  may  nevertheless 
be  found  in  the  essential  relations  existing  between  the  de- 
fendant and  the  lessor  corporation.  The  gross  receipts  men- 
tioned in  the  act  of  1873  were  the  gross  receipts  of  the  Bleecker 
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Street  &  Fulton  Ferry  Railroad  Company,  received  for  (ares 
upon  its  road.  It  could  have  no  otner  receipts,  and  i  per 
cent,  of  those  receipts  it  was  bound  to  pay  to  the  city  of  New 
York ;  not  a  sum  equal  to  i  per  cent.,  but  so  much  of  the 
gross  receipts.  Hence  it  would  receive  i  per  cent,  of  all  the 
Sires  paid  to  it  to  and  for  the  use  of  the  city,  under  the  ob- 
ligation to  pay  it  to  the  city.  This  was  a  charter  obligation. 
The  entity  called  a  corporation  consists  of  the  sum  total  of 
all  its  charter  powers  and  rights,  and  all  its  charter  obliga- 
tions and  duties,  and  such  powers  and  rights  cannot  be  ef- 
fectually divorced  from  such  obligations  and  duties.  The 
latter  are  correlatives  to  the  former,  and  constitute  the  con- 
sideration for  the  corporate  franchises,  and  their  performance 
may  be  exacted  as  a  condition  of  corporate  existence.  Hence 
when  the  defendant  took  the  property,  rights j)rivileges,  and 
franchises  of  the  Bleecker  Street  &  Fulton  Ferry  Railroad 
Company  it  took  them  burdened  with  its  charter  obligations. 
Taking  the  place  of  that  company  as  to  its  charter  powers 
and  rights,  it  necessarily  took  its  place  as  to  its  charter  obli- 
fi^ations  and  duties.  It  could  not  have  and  exercise  the 
former  without  discharging  the  latter.  A  quasi  public  cor- 
poration without  any  charter  duties  is  inconceivable,  and  so 
it  is  inconceivable  that  any  pne  could  acquire  by  acts  in  pais 
the  charter  rights  without  at  the  same  time  assuming  the 
charter  duties.  We  therefore  find  in  the  acts  authorizing  the 
lease,  and  in  the  terms  of  the  lease  and  the  essential  character 
of  the  lessor  corporation,  enough  to  impose  upon  the  defend- 
ant the  obligation  to  pay  the  percentage  claimed.  When  the 
defendant  took  the  place  of  the  lessor  corporation  it  became 
obligated  to  take  and  retain  i  per  cent,  of  the  fares  received 
by  it  to  and  for  the  use  of  the  city,  and  to  make  payment 
thereof  to  the  city.  The  order  should  be  affirmed,  with  costs. 
All  concur. 


Baltimore  Union  Passenger  R,  Co. 
City  of  Baltimore. 

(Maryland  Court  of  Appeals^  December  17,  1889.) 

Taxation — Percentage  upon  Cross  Receipts — Line  Extending  Beyond  City 
Limits. — Where  a  portion  of  the  line  of  a  street  railroad  extends  beyond 
the  city  limits,  and  the  company  has  kept  no  account  of  the  passengers 
travelling  upon  such  portion,  the  gross  earnings  of  the  company  within  the 
city  upon  which  the  percentage  payable  to  the  city  for  the  use  of  its  streets 
in  terms  of  the  charter  is  chargeable,  will  be  computed  in  the  proportion 
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that  the  number  of  miles  travelled  by  the  cars  inside  of  the  city  limits  bears 
to  the  total  mileage  travelled  by  said  cars. 

Same — Evidence — Estimates  by  Passengers. — In  an  action  by  a  city  to  en- 
force payment  of  a  percentage  of  the  earnings  of  a  street  railroad  company 
whose  road  extends  beyond  the  city  limits,  the  testimony  of  passengers  as 
to  their  estimate  of  the  number  of  persons  travelling  upon  the  portion  be- 
yond the  city  limits  is  not  admissible  for  the  purpose  of  showing  the  pro- 
portion of  receipts  applicable  to-  such  portion  of  the  road. 

Same — Deduction  from  Gross  Earnings— Com  promise  of  Disputes. — When 
the  ordinance  granting  a  street  railway  company  the  privilege  of  using  the 
city  streets,  provides  that  the  percentage  upon  the  gross  earnings  payable 
therefor  shall  be  correspondingly  reduced  whenever  the  amount  of  the 
gross  receipts  of  any  other  street  railroad  company  shall  be  reduced,  such 
company  is  not  entitled  to  a  reduction  by  the  acceptance  by  the  city  from 
other  companies  of  sums  less  than  claimed  by  it  by  way  of  compromise  of 
suits  and  controversies. 

• 

Appeal  from  Circuit  Court,  Baltimore  County. 

John  K.  Cowen,  E.  %  D.  Cross,  Geo.  D.  Penniman,  aijd  John 
I.  Yellott  for  appellant. 

Bernard  Carter,  F.  S.  Hoblizel  and  R.  R.  Boarman  for  ap- 
pellee. 

Irving,  J. — The  appellee  sued  the  appellant,  in  the  superior 
court  of  Baltimore  city,  and  the  case  wasremoved  to  Balti- 
more county  for  trial.     The  declaration  sets  up  a 
claim  for  park  tax  from  February  i,  1885,  to  March  ^^^^ 

15, 1887.  The  appellant  was  incorporated  under  the  general 
railway  law  of  the  state,  and  was,  by  ordinance  No.  150  of  the 
ordinances  of  the  city  of  Baltimore  of  1880,  (Rev.  City  Code 
1885,  p.  323,)  authorized  to  construct  certain  street  passenger 
railways  in  the  streets  of  the  city,  subject  to  certain  condi- 
tions, as  follows,  to  wit :  "  To  pay  the  city  register,  for  the 
use  of  the  park  fund,  quarterly,  twelve  per  centum  of  the  gross 
receipts  accruing  from  passenger  travel  within  the  city  limits, 
and  for  each  car  in  daily  use  upon  said  railways  a  license  tax 
of  five  dollars  shall  be  paid  yearly  to  the  city  comptroller." 
By  the  act  of  1882,  chap.  229,  the  legislature  assumed  control 
of  the  whole  matter,  fixed  the  fare  at  five  cents  for  adults,  and 
three  cents  for  children,  and  reduced  the  park  tax  from  12  to 
9  per  centum  of  the  gross  receipts.  The  appellant  had  its 
railway  lines,  viz.,  the  Huntington-A venue  line,  Columbia- 
Avenue  line,  and  the  Pratt-Street  line.  The  two  last  named 
were  wholly  within  the  city  limits ;  but  the  first  extended 
beyond  the  city  limits  for  the  distance  of  one-half  ipile,  and 
this  fact  has  given  rise  to  this  controversy.  For  this  half  mile 
of  track,  beyond  the  city  limits,  of  the  Huntington-Avenue 
line,  the  company  deducted  one-half  the  gross^receipts  of  the 
company  from  all  their  lines,  and  paid  the  city  only  the  9  per 
cent,  tax  on  the  other  half  of  the  receipts.     To  this  claim  on 
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the  part  of  the  appellant  of  the  right  to  deduct  one-half  of  the 
whole  receipts  of  the  company  from  all  their  lines,  because  of 
this  half  mile  of  track  of  one  of  the  lines  which  is  outside  the 
citv  limits,  and  to  pay  no  more  park  tax  than  what  the  other 
haff  yields,  the  appellee  objected,  and  brought  this  suit  to  re- 
cover such  sum  m  addition  as  the  law  entitles  the  city  to  re- 
ceive. The  Huntington-Avenue  line  travels  2.69  miles,  one- 
half  mile  thereof  onlv  being  outside  the  city.  The  distance 
travelled  by  a  car  of  Columbia- A  venue  line  is  3.58  miles, 
wholly  within  the  city  ;  and  the  Pratt-Street  line,  wholly  in 
the  citv,  travels  2.36  miles.  The  aggregate  of  car  mileage  is 
8.63  miles ;  but  as  certain  portions  of  the  tracks  are  common 
to  each,  making  allowance  for  the  distance  trav'elled  on  com- 
mon tracks,  the  total  of  track  mileage  is  only  7.08  miles.  In- 
asmuch as  one  of  these  lines  extends  beyond  the  city,  and  in- 
to Baltimore  county,  the  gross  receipts  from  or  on  account 
of  that  portion  of  the  track  which  is  without  the  city  limits 
ought  not  to  pay  any  part  of  the  9  per  centum  tax  wHich  has 
been  imposed  for  the  privilege  accorded  by  the  city  to  the 
appellant  of  using  its  streets  for  railway  purposes.  But  it  is 
self-evident  that  an  arbitrary  deduction  of  one-half  the  gross 
receipts  of  all  the  lines  of  tfie  appellant  to  represent  the  rev- 
enues derived  from  the  one-half  mile  of  track  outside  the  city 
cannot  be  right.  To  deduct  one-half  of  the  gross  earnings 
before  computing  the  tax  to  be  paid,  as  representing  the  rev- 
enues derived  from  that  half  mile  outside  the  limits,  which  is 
only  about  one-sixteenth  of  the  whole  mileage  of  the  appel- 
lant, is  suggestive  of  such  an  enormous  amount  of  work  done 
and  money  earned  by  that  portion  of  the  road,  as  compared 
with  the  rest  of  the  mileage  within  the  city,  as  taxes  credulity 
too  heavily  for  acceptance  as  a  fair  basis  of  settlement  witK 
the  city.  Havings  accepted  their  privileges  on  the  condition 
of  paymg  this  tax  upon  the  gross  receipts,  it  was  the  duty  of 
the  appellant  to  furnish  an  accurate  statement  of  sucH  re- 
ceipts. Upon  a  bill  for  discovery  in  aid  of  this  suit,  the  total 
gross  receipts  have  been  given,  in  response  to  the  demand,  as 
$277,269;  but  that  amount  includes  the  receipts  from  the 
county  part  of  the  tracks,  of  which  they  say  they  have  ke})t 
no  account  separate  and  apart  from  the  other  parts  of  their 
lines.  In  their  answer  to  the  bill  for  discovery,  and  by  the 
testimony  of  their  officers,  it  is  shown  that  they  thought  it 
impracticable,  by  the  methods  and  agencies*  usea  by  the  com- 
pany, to  keep  a  separate  account  of  the  fares  received  from 
that  part  of  the  road.  Having  no  separate  fare  for  the  part 
ot  the  road  lying  outside  the  city  limits,  but  the  five  cents 
paid  outside  the  city  entitling  the  passenger  to  ride  to  any 
l)art  of   the  city  on  that  line,  and,  by  a  free  transfer,  to  any 
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part  of  the  city,  traversed  by  any  one  of  the  lines  of  the  ap- 
pellant, and  vice  versa  for  persons  getting  on  in  the  city  and 
going  to  the  county,  it  is  clear  that  some  method  must  be 
adopted  to  determme  with  reasonable  accuracy  what   pro- 

?ortion  of  the  revenues  shall  be  deducted  as  not  liable  to  tax. 
he  evidence  shows  that  a  very,  small  part  of  the  fares  re- 
ceived  were  paid  for  rides  begun  and  ended  on  the  county 
part  of  the  track.  The  five  cents  paid,  therefore,  in  very 
much  the  larger  number  of  instances,  represented  rides  wholly 
in  the  city,  and  those  begun  in  the  county  and  ended  in  the 
city,  or  in  the  city  and  ended  in  the  county  ;  and  inasmuch 
as  portions  of  the  tracks  in  the  city  were  travelled  by  each 
line  of  cars,  and  inasmuch  as  the  system  of  transfers  from  one 
line  to  another  prevailed  by  which  passengers  could  start  on 
one  line  and  end  their  trip  on  another,  it  is  plain  that  any 
method  which  might  be  adopted  to  ascertain  a  proper  de- 
duction from  the  total  gross  receipts  to  represent  the  earnings 
of  that  part  of  the  Huntington-A venue  line  which  was  outside 
the  city  limits  must  involve  a  calculation  on  the  basis  of  the 
gross  receipts  from  all  the  lines. 

The  first  five  exceptions  relate  to  evidence  offered  on  be- 
half of  the  appellant  which  was  rejected.  By  that  evidence 
it  was  sought  to  establish  a  proper  basis  of  com-  . 
putation,  on  the  ground  that  the  larger  part  of  the  |fn"Jerof**^ 
passengers  on  that  line  got  on  in  the  county,  and  pMBengen. 
rode  into  the  city,  or  in  the  city  and  rode  into  the 
county,  than  began  and  ended  their  rides  in  the  city.  Wit- 
nesses who  rode  on  that  line  twice  or  more  a  day  stated  their 
estimate  from  casual  observation  as  to  the  proportion  of  pas- 
sengers so  doing.  That  the  exclusion  of  such  evidence  was 
no  ground  of  error  is  apparent  from  several  considerati::ns. 
If  it  was  impracticable,  as  the  company  stated,  to  keep  an  ac- 
curate account  by  a  record  of  the  passengers  riding  on  the 
road,  when  and  where  they  entered,  and  where  they  alighted, 
it  is  perfectly  clear  that  the  testimony  of  passengers  who 
only  observed  now  and  then,  and  who  aid  not  tell  and  could 
not  tell  at  what  point  outside  the  city  the  passengers  they 
observed  got  on,  or  where  they  got  off  in  the  city,  or  vice 
versuy  could  not  supply  a  safe  method  of  ascertaining  what 
was  wanted.  It  would  not  only  be  the  merest  guess,  result- 
ing from  only  occasional  observation,  but  it  gave  no  possible 
help  towards  determining  what  proportion  of  the  journeys 
of  these  passengers  was  made  on  the  tracks  in  the  city  and 
the  track  outside  the  city.  Certainly,  unless  some  method  of 
reaching  that  proportion  was  supplied  by  proof  in  addition 
to  the  statements  of  those  witnesses,  their  statements  would 
not  enable  a  jury  to  form  a  reasonably  fair  basis  for  the  jury 
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to  determine  what  was  the  real  earnings  of  Baltimore  county 
track. 

The  sixth  exception  brings  for  review  the  action  of  the 
court  on  the  prayers  submitted  by  the  respective  parties,  and 

as  the  second  prayer  on  the  part  of  the  plaintiff  was 
^'^'^'•■*  adopted  by  the  court  below,  as  supplying  to  the 
irtc^ipu.'"*"  jury  the  true  method  of  making  the  ascertainment 

of  proper  allowance  for  the  receipts  on  account  of 
the  track  outside  of  the  city  limits,  we  will  consider  that  first 
The  evidence  having  supplied  the  means  of  determining  with 
certainty  how  many  miles  each  car  of  the  company,  or  each 
line,  traveled  during  the  period  involved  in  the  suit,  by  proof 
of  how  many  round  trips  each  car  on  each  line  made  during 
the  period  sued  for,  and  that  proof  enabling  the  jury  to  find 
with  accuracy  how  many  miles  were  traveled  by  the  cars  of 
the  company  upon  the  half  mile  of  track  of  the  Huntington- 
Avcnue  line  outside  the  city,  and  being  given  the  total  gross 
receipts  of  all  the  lines,  the  court  gave  the  jury  an  instruc- 
tion lor  an  arithmetical  proportion,  by  whicn  the  half-mile 
track's  part  of  the  gross  receipts  for  fares  was  ascertainable. 
This  instruction,  in  the  absence  of  a  better  one,  supplied  by 
actual  account  of  each  fare  paid  in  the  county  for  a  ride  be- 
gun theiie  and  ended  there,  or  begun  there  and  ended  in  the 
city,  and  giving  the  distance  traversed  in  the  county  and  in 
the  city,  and  vice  versa,  seems  to  us  to  reach  the  justice  of 
this  case,  and  to  be  free  from  objection.  The  rule,  thus  set 
up,  is  as  follows :  "  The  greatest  sum  to  which  the  defendant 
is  entitled,  as  a  deduction  from  its  total  gross  receipts  from 
passenger  travel  during  the  period  from  February  i,  1885,10 
March  15,  1887,  (the  period  embraced  in  this  suitj,  in  respect 
of  its  passenger  travel  outside  the  city  limits,  is  that  sum 
which  bears  the  same  proportion  to  said  total  gross  receipts 
as  the  number  of  miles  traveled  by  said  cars  outside  the  city 
limits  bears  to  the  total  mileage  traveled  by  said  cars;  and 
if  the  jury  shall  find  that  the  total  mileage  traveled  by  the 
cars  of  the  defendant  on  its  said  three  lines  from  February  i, 
1885,  to  March  15,  1887,  was  1,954,156  miles,  and  that  during 
the  same  period  that  portion  of  said  total  mileage  of  i,954r 
156  miles  which  was  traveled  by  the  defendant's  cars  on  that 
portion  of  their  line  which  was  outside  the  city  limits  was 
126,781  miles,  and  that  the  total  gross  receipts  of  the  said 
C(;mpany,  from  passenger  travel  on  all  its  said  lines  during" 
said  period  was  $277,269,  then  the  sum  to  be  deducted  from 
said  total  gross  receipts  in  respect  of  its  passenger  travel  out- 
side of  the  city  limits  is  to  be  ascertained  as  follows,  that  is 
to  say:  As  1^954,156;  126,781;  $277,269;  $17,985,— which 
said  sum  of  $17,985  is  to  be  deducted  from  said  sum  of  $277.- 
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269,  and  upon  the  remainder,  to- wit,  the  sum  of  $259,284,  the 

f>laintiff  is  to  recover  9  per  cent.,  less  such  amount  as  the  de- 
endant  has  already  paid  to  the  plaintiff  on  account  thereof 
for  the  period  from  February  i,  1885,  to  March  15,  1887,  ^s 
shown  by  the  witness  Fender."  It  appears  clear  that  the 
court  thought  that,  as  there  was  no  evidence  enabling  it  or 
the  jury  to  find  how  far  each  passenger  who  rode  on  the  cars 
traveled,  the  only  way  to  approximate  a  fair  basis  of  settle- 
ment was  to  act  on  tne  assumption  that  each  part  of  each 
line  carries  as  many  as  any  other  part.  This  seems  reason- 
able, and  is  the  principle  the  legislature  has  sanctioned  as  the 
mode  of  ascertaining  the  taxable  gross  receipts  of  steam  rail- 
roads whose  tracks  are  partly  within  and  partly  without  the 
state  of  Maryland.  2  Code,  art.  81,  §  153,  p.  1264,  makes  this 
provision :  "  Whenever  the  road  of  any  railroad  company, 
organized  under  the  laws  of  this  state,  shall  extend  beyond 
the  limits  of  this  state,  into  any  other  state  or  states,  and  the 
return  -of  the  treasurer  or  other  financial  officer  of  said  com- 
pany, made  to  the  comptroller,  shall  not  show  certainly  and 
accurately  the  precise  amount  of  gross  receipts  within  this 
state,  the  comptroller  may  ascertam  said  amount  by  making 
the  gross  receipts  in  this  state  bear  the  same  proportion  to 
the  whole  gross  receipts  of  said  company  as  the  number  of 
miles  of  said  road  in  tnis  state  does  to  the  whole  number  of 
miles  in  the  length  of  said  road."  In  State  v  Railroad  Co., 
45  Md.  384,  this  court  said  that  this  rule  is  **  fair  and  reason- 
able," and  that  *'  it  is  true  the  gross  receipts  on  one  part  of 
the  road  may  be  greater  than  on  another,  but  perfect  equal- 
ity in  the  assessment  and  apportionment  of  taxes  is  unattain- 
able," and  hence  they  adopted  this  rule  as  right.  This  court 
cites  Delaware  Railroad  Tax  Case,  18  Wall.  (U.  S.),  208-231, 
where  this  rule  was  approved  by  the  supreme  court  of  the 
United  States..  It  was  also  approved  in  State  Railroad  Tax 
Cases,  92  U.  S.  608-611,  and  Western  Union  Telegraph  Co.*s 
Case,  125  U.  S.  530-552. 

There  is  one  difference  in  the  principle  adopted  in  this  case 
and  that  prescribed  in  the  statute  quoted  and  approved  in  the 
cases  decided  which  ought  to  be  noted,  and  which  has  al- 
ready been  alluded  to.  It  is  that  this  construction  adopts  the 
basis  of  the  full  mileage  traversed  b)'  the  cars  of  the  appellant 
instead  of  the  simple  track  mileage.  The  reason  for  this,  and 
the  justice  of  it,  grows  out  of  the  fact  that  there  is  a  portion 
of  the  track  common  to  some  of  the  lines,  and  as  the  cars 

[)ass  over  the  tracks  they  are  to  be  presumed  to  be  earning 
ares  by  the  carriage  of^  passengers.  Therefore  the  actual 
round  trips  made.by  each  car  represents  its  full  earnings,  and 
the  exact  distance  also  it  has  traversed,  and  therefore  gives 
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a  more  accurate  method  of  reaching  the  earnings  of  that  pan 
of  the  road  which  is  not  subjected  to  tax.  Approving,  as  we 
do,  the  granting^of  the  plaintiff's  second  praj^er.  it  follows,  as  a 
consequence,  that  the  defendant's  first  prayer  was  properly 
rejected.  If  ai\y  injustice  is  done  the  appellant,  it  results 
from  its  neglect  to  furnish  a  more  accurate  method  of  fixing 
the  half  mile  track  earnings. 

The  plaintiff's  first  prayer,  and  the  second,  third,  and  fourth 
prayers  of  the  defendant,  involve  the  construction  of  the 
jiinth  section  of  ordinance  No.  150,  which  imposes 
iMoetieB  ^he  tax,  and  the  admissibility  of  certain  evidence 
TMelpiir'  ^^  ^^  appellant  which  by  the  first  prayer  of  the 
appellee  is  asked  to  be  stricken  out,  and  which 
was  by  the  court  below  stricken  out.  Section  9  of  the  ordi- 
nance No.  150  of  1880  (which  granted  appellant  its  privileges 
and  imposed  the  tax  sued  for)  provides  "that  whenever  the 
amount  of  the  gross  receipts  01  any  passenger  railway  com- 
pany, owning  or  'operating  any  railway  tracks  in  the  city  of 
Baltimore,  now  required  to  be  paid  to  the  city  register  for 
the  use  of  the  park  fund,  shall  be  reduced  from  12  per  centum 
to  any  less  amount,  the  said  reduction  shall  apply  to  the  rail- 
ways hereby  authorized  to  be  constructed.**  The  appellants 
offered  evidence  touching  certain  settlements  of  the  city  with 
some  other  railways  with  which  the  city  was  in  controversy, 
in  which  the  city  submitted  to  certain  deductions  for  the  pur- 
pose of  securing  a  settlement.  The  appellant  claimed  the 
benefit  of  like  deductions,  on  the  contention  that  it  was  a  re- 
duction of  the  per  centum  of  tax,  under  the  ninth  section  of 
the  ordinance  above  quoted.  It  is  unnecessary  to  elongate 
this  opinion  by  the  recital  of  what  was  done  by  the  city  in 
compromise  of  litigation  with  other  companies ;  for  it  is  very 
clear  to  us  that  such  acts  on  the  part  of  the  city  were  not 
what  the  ninth  section  of  ordinance  No.  150  was  providing 
for  and  guarantying  to  this  appellant.  The  acceptance  by 
the  city  of  less  than  was  due,  for  the  purpose  of  ending  suits 
and  controversies  over  amounts  claimea  as  due,  by  way  of 
compromise,  was  certainly  not  a  reduction  of  the  per  centum 
of  tax,  and  was  not  what  was  intended  by  that  clause  of  the 
ordinance.  It  only  meant  that  if  thereafter  any  other  com- 
pany should  be  granted  privileges  such  as  was  accorded  the 
plaintiff,  and  a  less  per  centum  of  tax  on  the  gross  receipts  of 
such  company  should  be  required  of  them  than  was  required 
•of  appellant,  or  if  the  rate  of  per  centum  should  be  diminished 
from  the  tax  on  companies  chartered  before  the  appellant, 
then  such  diminution  of  rate  should  also  inure  to  the  benefit 
of  the  appellant.  The  city  authorities  might  possibly  have 
exceeded  their  authority,  and  made  illegal  settlements,  but 
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it  is  not  necessary  for  us  to  consider  whether  they  did  or 
not.     The  appellant  is  very  clearly  not  entitled  to  abatement 
because  of  those  arrangements  by  way  of  compromise.     With- 
out relying  on  this  view  wholly,  the  appellee  contends  that 
since  tfie  passage  of  the  act  of  1882,  chap.  229,  fixing  the  park 
tax  at  9  per  centum,  that  ordinance  No.  150  of  1880  has  be- 
come a  nullity,  because  the  city  has  no  power  to  modify,  re- 
duce, or  repeal  the  park  tax.     There  is  much  force  in  this 
argument,  but  we  are  so  clear,  in  the  view  we  have  already 
expressed,  this  contention  of  appellee  need  not  be  consia- 
ered.    A  proper  construction  of  the  ordinance  excludes  the 
view  urged  upon  us  by  appellant's  counsel.     Finding  no  error, 
the  judgment  must  be  affirmed. 


People 

V. 

Central  Pacific  R.  Co. 

(California  Supreme  Courts  March  8,  1890.) 

Taxation — Pleading — Form  of  Complaint — Conflicting  Statutes^ — ^Under 
the  provisions  of  Cal.  Pol.  Code,  §§  4480  and  4481  that  "the  four  codes 
shall  be  treated  as  if  passed  at  the  same  moment  of  time,"  and  that  "  if 
the  provisions  of  any  title  conflict  with  or  contravene  with  the  provisions 
of  another  title,  the  provisions  of  each  title  must  prevail  as  to  all  matters 
arising  out  of  the  subject  matter  of  such  title,"  an  action  for  the  collection 
of  taxes  is  governed  by  Code  Civ.  Proc.,  §421,  which  enacts  that  "the 
forms  of  pleadings  in  civil  actions  and  the  rules  by  which  the  sufficiency 
is  to  be  determined  are  those  described  by  this  act,"  and  which  is  part  of 
the  title,  "  Pleadings  in  Civil  Actions  "  being  the  only  title  in  the  codes 
devoted  specially  to  the  subject,  notwithstanding  the  fact  that  the  polit- 
ical code  under  the  title  "  Revenue  "  authorizes  a  special  form  of  complaint 
in  such  cases. 

Same — Pleading — Averment  of  Defendant's  Corporate  Existence. — An 
averment  of  defendant's  corporate  existence  is  necessary  in  every  count 
of  a  complaint  against  a  corporation. 

Same— Pleading — Averment  that  Defendant  is  Owner  of  Property. — A 
complaint  in  an  action  against  a  railroad  company  to  enforce  the  payment 
of  taxes  which  avers  the  fact  of  assessment  of  "  the  franchise,  roadway, 
roadbed,  rails,  and  rolling-stock  of  the  defendant,"  is  insufficient  if  it  does 
not  aver  that  the  defendant  is  the  owner  of  such  or  any  property  situate 
in  the  state  and  within  the  jurisdiction  of  the  board  making  the  assessment. 

Same — Pleading — ^Authority  to  Make  Assessment. — Such  complaint  is  also 
defective  if  it  contains  an  averment  that  the  state  board  of  equalization 
apportioned  the  assessment  to  different  counties,  but  does  not  show  the 
authority  of  the  board  to  make  such  apportionment,  or  that  any  portion 
of  the  property  was  situate  in  any  one  of  the  counties. 

Same — Pleading — Indebtedness  for  Taxes« — An  averment  of  indebtedness 
for  state  taxes  is  insufficient  if  the  complaint  contains  no  averment  that 
any  taxes  were  levied  or  imposed  upon  the  defendant  or  its  property ;  or, 
if  a  levy  was  made,  when,  where,  or  by  whom  it  was  made,  or  whether  the 
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taxes  were  based  or  levied  upon  the  assessment  so  made,  or  the  property 
so  assessed,  or  that  there  were  any  taxes  against  the  defendant  delinquent 
or  unpaid. 

Same — Misjoinder  of  Causes  of  Action. — Where  a  complaint  in  the  name 
of  the  Slate  to  recover  taxes  stales  in  one  count  the  state  taxes  payable  10 
the  plain  till,  and  also  the  taxes  payable  to  it  and  apportioned  to  different 
counties  through  which  the  defendant's  road  runs,  there  is  a  misjoinder 
of  causes  of  action. 

Same — Waiver  of  Informalities — Sufficiency  of  Allegations. — Notwithstand- 
ing the  provisions  of  a  statute  that  "  no  assessment,  or  act  relating  to  as- 
sessment or  collection  of  taxes,  is  illegal  on  account  of  informality,  nor 
because  the  same  was  not  completed  within  the  time  required  by  law,"  a 
complaint  to  enforce  the  payment  of  the  taxes  must  allege  that  it  is  suffi- 
cient to  malve  out  a  prima  facie  case  of  a  valid  tax  and  that  it  is  delin- 
quent, viz  :  the  assessment  of  the  tax  upon  property  of  the  defendant,  the 
general  character  of  the  property  assessed,  and  that  its  situs  is  within  the 
state,  or  the  county  where  assessed. 

Same — Waiver  of  Informalities  in  Assessment. — Such  statute  although 
waiving  informality  in  matters  of  assessment  does  not  waive  informality  in 
the  levy  of  the  tax. 

Same — Special  Form  of  Complaint —Constitutional  Law. — The  provisions 
of  the  California  Political  Code  authorizing  the  use  of  a  special  form  of 
complaint  to  enforce  the  payment  of  taxes  on  railroads  situated  in  more 
than  one  county,  is  in  violation  of  the  constitutional  prohibition  against 
the  passing  of  special  laws  *'  to  regulate  the  practice  01  courts  of  justice  " 
and  is  invalid,  notwithstanding  the  fact  that  the  Political  Code  in  which 
it  is  inserted  is  a  general  law. 

Same — Special  Scheme  for  Collection — Constitutionality. — Under  the  pro- 
vision of  the  California  Constitution  prohibiting  the  enactment  of  special 
laws  for  the  collection  of  taxes,  the  scheme  for  the  collection  of  taxes  on 
railroads  situated  in  two  or  more  counties,  provided  by  SS  3^5-3670.  Pol- 
Code,  which  differs  from  that  found  in  the  general  law,' is  unconstitutional 
and  void. 

Same— Powers  of  Legislature. — The  enactment  of  the  special  provisions 
for  the  collection  or  such  taxes  is  not  authorized  by  the  provisions  of  art. 
13,  Cal.  Const.,  that  the  franchise,  roadbed  and  property  of  railroads  op- 
crated  in  more  than  one  county  shall  be  assessed  by  the  state  board  of 
equalization,  and  that  the  legislature  shall  pass  aM  laws  necessary'  to  qztvj 
out  the  provision  of  the  article,  the  provision  of  that  article  bemg  appli- 
cable only  to  assessments,  and  not  to  the  levy  or  collection  of  the  tax  on 
the  property  when  assessed,  and  conferring  no  power  upon  the  l^slature 
to  pass  special  laws  for  those  purposes. 

Beatty,  C.  J.,  and  Thornton,  J.,  dissent. 

Appeal  from  Superior  Court  of  the  City  and  County  of 
San  Francisco.     In  bank. 

George  A,  Johnson^  Atty.  Gen.,  and  D.  M.  Delmas  for  the 
people. 

Creed  Haymond^  John  Garter  and  H.  S,  Brown  for  respond- 
ent. 

Fox,  J. — This  is  an  action,  brought  in  the  name  of  the  peo- 
ple of  the  state,  to  recover  from  the  defendant  a  certain  sum 
of  money  alleged  to  be  due  the  state  for  taxes,  and 
Cam  itated.     ^j^^  various  Other  sums  of  money  alleged  to  be  due 
to  divers  of  the  counties  of  the  state,  for  taxes  for  the  year 
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1886.  The  defendant  demurred  to  the  complaint,  which  de- 
murrer was,  upon  argument,  sustained  by  the  court  below, 
and  judgment  entered  for  the  defendant,  from  which  the 
plaintiff  appeals.  So  far  as  we  are  advised,  this  is  the  first 
case  in  which  the  precise  questions  here  involved,  under  the 

¥  resent  constitution,  has  been  presented  for  adjudication, 
b  a  complete  understanding  of  it,  we  give  the  pleadings  at 
some  length.  The  complaint,  after  giving  the  title  of  the 
court  and  cause,  is  as  follows :  "  Plaintiff  avers  that  on  the 
14th  day  of  August,  in  the  year  1886,  the  state  board  of  equal- 
ization assessed  the  franchise,  roadway,  roadbed,  and  roll- 
ing-stock of  the  defendant  at  the  sum  of  $20,000,000.  That 
the  board  apportioned  the  said  assessment  as  follows  :  To  the 
county  of  Alameda,  the  sum  of  $2,607,230,  [and  here  follows 
similar  language  as  to  16  other  counties,  differing  only  in 
amount.]  That  the  defendant  is  indebted  to  plaintiff,  for 
state  and  county  taxes  for  the  year  1886,  in  the  following  sums : 
For  state  taxes,  in  the  sum  of  $112,000;  for  county  taxes  of 
the  county  of  Alameda,  in  the  sum  of  $16,225.34,  [and  here 
follows  a  statement  in  similar  form  as  to  the  other  16  coun- 
ties before  named,  differing  only  as  to  amount,]  with  5  per 
cent,  added  to  each  of  said  several  sums  for  non-payment  of 
taxes.  Plaintiff  demands  judgment  for  said  several  sums, 
with  5  per  cent  added  thereto,  together  with  costs  and  coun- 
sel fees  as  allowed  by  law,  and  prays  that  an  attachment  may 
issue  in  form  as  prescribed  by  section  540  of  the  Code  of 
Civil  Procedure.'  To  this  complaint  the  defendant  de- 
murred on  the  following  grounds :  "  First,  That  the  court 
has  no  jurisdiction  of  the  subject-matter  of  the  action,  nor 
the  person  of  the  defendant  herein.  Second.  That  the  plaint- 
iff has  not  the  legal  capacitj^  to  sue  herein,  for  the  following 
reasons:  That  sections  3668-3670 of  the  Political  Code,  under 
the  provisions  of  which  said  action  was  instituted,  are  un- 
constitutional and  void,  in  this :  that  said  sections  are  in  con- 
travention of  subdivisions  3  and  10  of  section  25  of  article  4 
of  the  constitution  of  the  state  of  California.  They  also  are 
in  contravention  of  section  21  of  article  i  of  the  constitution 
of  the  state  of  California,  and  of  section  i  of  article  12  of  the 
constitution  of  the  state  of  California.  That  said  sections  of 
the  Political  Code  are  in  contravention  of  section  i  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States. 
That,  so  far  as  the  assessment  of  railroad  property  is  con- 
cerned, sections  4  and  10  of  article  13  of  the  state  constitu- 
tion, upon  which  the  said  action  is  founded,  are  in  contra- 
vention of  section  i  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  Third,  That  several  causes 
of  action  have  been  improperly  united.    Fourth^  That  several 
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causes  of  action  have  been  improperly  united,  which  are  not 
separately  stated  in  the  complaint ;  that  is  to  say :  (i)  a  cause 
of  action  for  state  taxes ;  (2)  a  cause  of  action  for  county 
taxes  of  the  county  of  Alameda.  [Followed  by  a  separate 
subdivision,  in  similar  form,  for  each  of  the  other  16  counties.] 
Fifth.  That  the  complaint  does  not  state  facts  suflBcient  to 
constitute  a  cause  of  action.  Sixth,  That  the  complaint  is 
ambiguous,  unintelligible,  and  uncertain,  in  this :  that  it  does 
not  appear  how  or  when  defendant  became  indebted  for 
taxes ;  that  it  does  not  appear  how  or  when  5  per  cent,  was 
added.  Wherefore,  defendant  prays  judgment  against  plaint- 
iff, and  that  it  may  have  its  costs  in  this  behalf  extended." 

It  will  be  unnecessary  to  consider  these  grounds  of  demurrer 
separately,  at  any  considerable  length.  The  questions  of  ju- 
risdiction, of  misjoinder  of  causes  of  action,  of  insufficiency 
of  facts,  and  of  ambiguity,  all  turn  upon  the  constitutionality 
of  the  provisions  01  the  Political  Code  under  which  the 
plaintiff  is  attempting  to  proceed,  and  under  which  alone,  if 
anywhere,  this  form  of  complaint  can  be  justified.  But,  tested 
f  '^y  ^^^  provisions  of  the  Code  of  Civil  Procedure, 
Mmpiaut^  every  point  made  against  the  complaint  is  well 
taken.  Outside  the  Political  Code  of  this  state,  it 
is  doubtful  if  either  authority  or  precedent  can  be  found  which 
would  have  induced  any  lawyer  to  file  in  a  court  of  justice  a 
complaint  like  this.  It  does  not  contain  **  a  statement  of  the 
facts  constituting  the  cause  of  action,**  as  required  by  section 
426  Code  Civil  Proc,  or  as  required  by  any  other  rule  of 
pleading  known  to  the  profession.  And  yet,  by  section  421  of 
the  same  Code, — the  general  statute  of^  this  state  devoted 
specially  to  the  subject  of  pleadings  and  procedure  in  civil 
actions, — it  is  expressly  provided  that  "the  forms  of  pleading 
in  civil  actions,  and  the  rules  by  which  the  sufficiency  of  the 
pleading  is  to  be  determined,  are  those  prescribed  by  this 
code."  And  by  the  provisions  of  the  Political  Code,  from 
which  Code  it  is  conceded  that  this  form  of  complaint  is 
taken,  it  is  expressly  declared  that "  the  provisions  of  the  four 
Codes  shall  be  treated  as  if  passed  at  the  same  moment  of 
time,  and  were  parts  of  the  same  act,"  and  that,  "if  the  pro- 
visions of  any  title  conflict  with  or  contravene  the  provis- 
ions of  another  title,  the  provisions  of  each  title  must  prevail 
as  to  all  matters  and  questions  arising  out  of  the 
Form  of  com-  subject-mattcr  of  such  title."  Pol.  Code  §§4480, 
pUiBt  In  iro¥-  ^8 1  ^  xhe  sections  of  the  Code  of  Civil  Procedure 
ofrjln'pS^*  referred  to  are  part  of  title  6,  pt.  2.  The  "  subject- 
cednre.  matter  "  of   that  title  is  "  Pleadings  in  Civil  Ac- 

tions," and  it  is  the  only  title  in  the  four  Codes  de- 
voted specially  to  that  subject.    It  is  therefore,  the  title  which 
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section  4481  of  the  Political  Code  declares  "  must  prevail  as 
to  all  matters  apd  questions  a^sing  out  of  that  subject-matter." 
How,  then,  can  we  test  the  sufficiency  of  pleadings  by  the 
provisions  of  section  3670  of  the  Political  Code  ?  That  sec- 
tion is  the  only  warrant  for  this  complaint,  and  is  found  in 
title  9,  pt.  3, — a  title  devoted  entirely  to  the  subject  of  '*  Rev- 
enue."  Responsive  to  this,  the  appellant  says  that  the  same 
legislature  passed  both  codes ;  that  its  power  to  legislate  is 
supreme,  except  when  and  where  limited  by  the  constitution  ; 
and  that  its  power  is  ample  to  prescribe  one  form  of  com- 
plaint for  one  class  of  cases,  and  another  form  for  another 
class.  That  is  true ;  but  the  same  legislature  had  the  power 
to  say,  and  did  say,  that  "  the  forms  of  pleading  in  civil  ac- 
tions, and  the  rules  by  whicli  the  sufficiency  of  the  pleadings 
is  to  be  determined,  are  those  prescribed  by  this  act,"  to-wit, 
the  Code  of  Civil  Procedure,  which  is  a  separate  act  from 
other  Codes,  though  deemed  to  have  been  passed  at  the  same 
moment  of  time,  and,  in  the  exercise  of  the  same  power,  at 
the  same  moment  of  time,  in  another  act,  which  defines  the 
rights  and  duties  of  all  persons  subject  to  the  jurisdiction  of 
the  state,  and  a  part  thereof  devoted  to  a  "  definition  of  the 
sources  of  the  law,"  and  a  title  of  such  part  defining  "  the 
efifect  of  the  Codes,"  it  expressly  tells  the  courts  by  what 
rule  they  shall  be  governed  in  case  the  provisions  of  the  four 
Codes,  or  of  either  Code,  are  found  to  be  conflicting. 

Guided  by  that  rule,  when  we  examine  this  complaint  we 
find  it  defective  in  all  these  particulars :    (i)  The  defendant 
is  sued  by  a  name  indicating  that  it  is  not  a  natural 
person,  but  a  company  of  some  kind,  but  there  is     Arermentof 
no  averment  of  the  fact  of  incorporation,  or  of  any     Jorporlite'* 
fact  to  show  that  it  is  an  artificial  being  capable  of     existence, 
being  sued  ;  nor,  if  incorporated,  is  there  any  aver- 
ment to  show  where,  or  under  what  law,  so  that  the  court 
may  determine  where  jurisdiction  of  its  person  lies.      An 
averment  of  defendant's  corporate  existence  is  necessary  in 
every  count  of  a  complaint  against  a  corporation.     Loup  v. 
Railroad  Co.,  63  Cal.  90.     (2)  1  here  is  an  averment  of  the  fact 
of  assessment  of  the  '*  franchise,  roadwav,  roadbed,  rails,  and 
rolling  stock  of  the  defendant  ;"•  but  there  is  no 
averment  that  th^  defendant  is  the  owner  of  such  o™^**?*' 
or  any  property  situate  in  this  state  or  elsewhere  MWMed. 
— nothing  to  show  that  the  property  so  assessed 
was  or  is  within  the  jurisdiction  of  the  board  making  the  as- 
sessment, or  of  this  court,  nor,  indeed,  that  there  was  any 
such  property  in  esse'*-    (3)  There  is  an  averment  that  the 
boarcf  apportioned  the  said  assessment  to  17  different  coun- 
ties in  tne  state,  but  there  is  nothing  to  show  its  authority  to 
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make  any  such  apportionment ;  that  any  portion  of  the  prop- 
ert)',  or  of  any  property  of  defendant,  was  situate  in 
ippoitioB-      any  one  of  saia  counties.     The  apportionment  is  of 
iie«fnMit*io      ^^  total  sum  at  which  the  assessment  is  made,  with^ 
canaues.         out  a  word  of  description  of  the  property  so  as- 
sessed, or  of  the  part  thereof  so  apportioned  to  any 
one  of  said  counties.     (4)  There  is  an  averment  of  indebted- 
ness for  state  taxes,  but  no  averment  that  any  taxes  were  ever 
levied  or  imposed  upon  the  defendant  or  its  prop- 

UdeTtedB^    ^^^y  '  ^^'  ^^  ^  ^^^y  ^^^  made,  when,  where,  or  bv 
foruxes.        whom  it  was  made,  or  whether  the  taxes  were 

based  or  levied  upon  the  assessment  so  made,  or 
the  property  so  assessed  as  aforesaid,  or  that  there  are  any 
state  taxes  against  the  defendant,  delinquent  or  unpaid.  (5) 
There  is  an  averment  of  indebtedness  for  county  taxes  in 
each  of  the  17  counties  named,  but  as  to  each  the  same  de- 
fect exists  as  above  noted  in  reference  to  state  taxes.  (6)  If 
there  is  any  cause  of  action  stated  in  this  complaint  at  all, 

there  are  18  separate  and  distinct  causes  of  action, 
*Blel"of*'*'  ^  ^"  ^"^  count,  and  not  separately  stated.  They 
actioB.  affect — and  if  the  money  is  collected  it  will  belong 

to — 18  different  persons,  to  wit,  the  state  and  17 
separate  counties.  The  only  provision  in  the  title  of  the 
Code  on  the  subject  of  pleadings  which  authorizes  the  unit- 
ing of  several  causes  of  action  in  the  same  complaint  requires 
that  they  shall  all  belong  to  one  class,  affect  all  the  parties  to 
the  action,  and  must  be  separately  stated.  Code  Civ.  Proc. 
§  427.  (7)  The  complaint  is  also  ambiguous,  for  the  reason 
bi  stated  in  the  sixth  ground  of  demurrer.    Tax  pro- 

"*  '"  ^'  ceedings  are  in  invitum,  and,  to  be  valid,  must  be 
stricti Juris.  Cooley  Tax'n,  259,  260;  Moss  v.  Shear,  25  Gal. 
46;  People  V.  Mahoney,  55  Cal.  288;  Lake  County  v.  Mining 
Co.,  66  Cal.  20,  4  Pac.  Rep.  876.  If  not  valid,  they  constitute 
no  cause  of  action.  It  therefore  becomes  necessary  that  a 
complaint  in  an  action  for  the  collection  of  a  tax  should  show 
upon  its  face  facts  sufficient  to  make  out  7i  prima  facie  case  of 

valid  tax  and  that  it  is  delinquent.  It  is  true  that 
WaiTerofiii.    ^j^g  ^j^ig  ^^  u  Revenue"  provides  that  "  no  assess- 

ment,  or  act  relatmg  to  assessment  or  collection  01 
taxes,  is  illegal  on  account  of  informality,  nor  because  the 
same  was  not  completed  within  the  time  required  by  law." 
Pol.  Code,  §  3885.  But  the  waiving  of  informality  does  not 
waive  the  necessity  for  action.  That  an  assessment  shall  not 
be  invalid  because  of  some  informality  does  not  excuse  the 
total  want  of  assessment.  There  can  be  no  assessment  unless 
there  is  some  property  assessed ;  and,  to  be  assessed,  there 
must  be  some  attempt  at  description  of  the  property.    At 
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least,  its  general  character  must  be  shown,  and  its  situs  must 
be  shown  to  be  within  the  state  or  the  county  where  assessed. 
It  will  be  observed,  also,  that  the  section  quoted  refers  to  in- 
formality in  the  matters  of  assessment  and  collection  only. 
The  statute  nowhere  waives  informality  in  the  matter  of 
levy  of  the  tax.  There  is  no  tax  until  one  is  levied,  and  a 
complaint  shows  no  indebtedness  for  taxes  unless  it  shows  the 
levy  of  a  tax.  In  this  complaint  there  is  no  intimation  that  a 
tax,  either  state  or  county,  was  ever  levied.  Counsel  for  ap- 
pellant has  cited  several  decisions  of  this  <:ourt  in  support  of 
the  power  of  the  legislature  to  prescribe  by  special  act  a  spe- 
cial form  of  complaint  in  actions  for  the  collection  of  taxes. 
Unfortunately  for  his  argument,  those  decisions  were  all 
based  upon  special  acts,  passed  at  a  time  when  the  leg^islature 
had  power  to  pass  special  laws  upon  almost  any  subject,  and 
even  before  the  adoption  of  the  Codes ;  forgetting  that  here 
he  is  attempting  to  proceed  under  the  Codes  themselves,  and 
that  in  them  the  legislature  has  itself  provided  for  just  such 
a  contingency  as  arises  here,  and  directed  us  as  to  which 
shall  prevail  in  case  of  conflict  between  the  different  parts 
of  the  same  general  law. 

2.  But  the  respondent,  by  its  demurrer,  attacks  this  com- 
plaint, and  all  the  proceedings  upon  which  it  is  based,  upon 
other  and  higher  ground  than  that  which  we  have  thus  far 
considered.  The  law  upon  which  these  proceedings  are  based 
is  attacked  as  bein^  in  conflict  with  the  constitution  of  the 
state.  The  provisions  of  the  constitution  on  the 
subject  of  revenue  are  all  found  in  article  13,  and  conftitatioa- 
comprise  the  whole  law  of  the  constitution  on  the  '*  proTWow 
subject  of  the  assessment  of  property  for  purposes  J^utojS"* 
of  taxation,  and  of  the  levy  and  collection  of  taxes,  taxes. 
Those  provisions  which  bear  most  directly  upon 
the  questions  here  involved  are  found  in  sections  10  and  13, 
which  read  as  follows:  "Sec.  10.  All  .property,  except  as 
hereinafter  in  this  section  provided,  shall  be  assessed  in  the 
county,  city,  city  and  county,  town,  township,  or  district  in 
which  it  is  situated,  in  the  manner  prescribed  by  law.  The 
franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county  in  this  state  shall 
be  assessed  by  the  state  board  of  equalization  at  their  actual 
value ;  and  the  same  shall  be  apportioned  to  the  counties, 
cities  and  counties,  cities,  towns,  townships,  and  districts  in 
which  such  railroads  are  located  in  proportion  to  the  number 
of  miles  of  railway  laid  in  such  counties,  cities  and  counties, 
cities,  towns,  townships,  and  districts."  "Sec.  13.  The  legis- 
lature shall  pass  all  laws  necessary  to  carry  out  the  provis- 
ions of  this  article." 
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The  last  section  quoted  is  the  one  to  which  we  have  to  look 
for  authority  to  levy  the  tax.  The  first  section  of  the  article 
commences  by  providing  that  "  all  property  in  the  state  * 
*  *  shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law,  and  several  subsequent  sections 
speak  of  tne  "  levy  "  and  the  **  taxes  so  levied,"  and  one  says 
that  "  income  taxes  may  be  assessed  to  and  collected  from," 
etc. ;  but  nowhere  in  the  article  is  there  any  provision  made 
as  to  when,  or  by  whom,  or  in  what  manner,  any  property  tax 
shall  be  levied.  Provision  for  that  must  be  made  by  the  leg^is- 
lature  under  section  13 — the  last  section  of  the  article,  ihe 
same  is  true  with  reference  to  the  provision  for  the  collection 
of  property  taxes.  Both  these  subjects  are  relegated  entirely 
to  the  legislature.  We  are,  therefore,  compelled  to  turn  to 
the  article  of  the  constitution  on  the  subject  of  the  "  Legisla- 
lative  Department,"  to  ascertain  whether  or  not  there  are 
any  limitations  upon  the  mode  and  manner  in  which  the  legis- 
lature may  exercise  the  powers  and  perform  the  duties  im- 
posed upon  it  by  this  section  13,  or  as  to  the  extent  to  which 
It  may  go  in  the  exercise  of  those  powers.  These  provisions 
are  found  in  article  4  of  the  constitution.  Turning  to  section 
25  of  that  article,  we  find  this  provision:  "The 
ProhibitioB  legislature  shall  not  pass  local  or  special  laws  in 
UfiiuuoB.  ^"y  of  ^^^  following  enumerated  cases,  that  is  to 
g^y .  *  *  *  Third,  regulating  the  practice  of 
courts  of  justice ;  *  *  *  tenth,  for  the  assessment  or  col- 
lection of  taxes  ;  *  *  *  thirteenth,  extending  the  time  for 
the  collection  of  taxes ;  *  *  *  twentieth,  exempting  prop- 
ertv  from  taxation ;  *  *  *  twenty-fourth^  authorizing  the 
creation,  extension,  or  impairing  of  liens. 

An  examination  of  the  whole  section  shows  conclusively 
that  the  intention  of  the  framers  of  the  constitution,  and  ot 
the  people  in  adopting  it,  was  to  prohibit  the  legislature  from 
passing  local  or  special  laws  which  should  in  any  wise  affect 
questions  of  taxation,  or  the  liens  of  taxes,  or  the  practice  in 
courts  of  justice.  All  these  must  be  provided  for  by  general 
and  uniform  law.  The  legislature  has  provided  a  general  and 
uniform  law  "  regulating  the  practice  of  courts  of  justice." 
That  law  requires  that  the  complaint  in  a  civil  action  shall 
be  such  as  we  have  already  indicated,  and  that  its  sufficiency 
shall  be  determined  as  therein  prescribed.  Yet,  in  the  teeth 
of  this  constitutional  inhibition,  and  in  spite  of  the  fact  that 
the  provisions  of  the  constitution  are  "  mandatory  and  pro- 
hibitory unless  by  express  words  they  are  declared  to  be 
otherwise,"  (article  i,  §  22),  the  legislature  has  provided— 
First,  a  general  scheme  for  the  assessment,  levy,  and  collec- 
tion of  taxes ;   and,  secondy  a  special  scheme  for  the  assess- 
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ment,  levy,  and  collection  of  taxes  on  railroads  situate  in 
more  than  one  county,  and  in  that  special  scheme  has  pro- 
vided for  the  form  01  complaint  adopted  in  this  action.  The 
special  scheme  referred  to  is  found  m  sections  3665  to  3670 
of  the  Political  Code,  the  form  of  complaint  being  authorized 
by  the  latter  section.  The  whole  scheme,  so  far  as  it  relates 
to  the  collection  of  taxes,  is  claimed  to  be  in  conflict  with  the 
constitution,  and  in  due  course  will  be  considered,  but  for 
the  moment  we  are  dealing  only  with  that  part  of  it  which 
provides  for  this  complaint. 

It  is  claimed  hy  appellant  that  this  is  not  in  conflict  with 
the  third  subdivision  of  said  section  25,  of  article  4,  for  that 
it  relates  to  pleading  and  not  to  practice.   But  this 
is  taking  too  narrow  a  view  of  the  language  of  the  8p«c|*ii*^» 
constitution.     It  is  evident  that  the  words  of  this  p^tiw"of 
inhibitory  clause  of  the  constitution  are  used  in  coortaofUw. 
their  general  sense,  and  in  that  sense  the  words 
"  practice  of  courts  of  justice,"  include  all  **  pleadings,"  al- 
though the  word  **  pleadings  "  never  includes  all  "  practice." 
It  is  impossible  to  contemplate  the  subject  of  "  practice  of 
the  courts  of  justice,"  and    eliminate   from    the    mind    all 
thought  of  "pleading."     Burrill  defines  "practice,"  first,  as 
"the  course  of  procedure  in  courts,"  and  says  that  "in  a  gen- 
eral sense  practice  includes  pleading."     Rapalje*s  &  Law- 
rence's Law  Dictionary  gives  the  following  definition  of  the 
word  "  practice:"     "  The  law  of  practice  or  procedure  is  that 
which  regulates  the  formal  steps  in  an  action  or  other  judi- 
cial proceeding.     It  therefore  deals  with  writs,  summonses, 
pleadings,  affidavits,  notices,  motions,  petitions,  orders,  trials, 
judgments,  appeals,  costs,  and  executions." 

But  it  is  further  claimed  by  appellant  that  even  if  "  prac- 
tice "  includes  "  pleadings,"  the  provision  is  not  in  conflict 
with  this  inhibition  of  the  constitution,  for  the  reason  that 
it  is  found  in  the  Political  Code,  which  is  a  general  law.  It 
does  not  follow  that,  because  an  insolated  provision  is  found 
in  a  general  statute,  the  provision  is  itself  a  general  law. 
Such  a  provision  may  be  purely  "  special,"  and  come  within 
the  inhibition  of  the  constitution,  even  when  found  in  the 
Code  itself.  It  was  so  held,  with  reference  to  a  section  of 
the  Political  Code,  in  Earle  v.  Board,  55  Cal.  480.  In  Miller 
V.  Kister,  68  Cal.  142,  8  Pac.  Rep.  813,  it  was  held  that  a  pro- 
vision found  in  the  general  law,  entitled  "  An  act  to  estab- 
lish a  uniform  system  of  county  and  township  government," 
temporarily  suspending  the  operation  of  some  of  the  provi- 
sions of  the  act  as  to  four  01  the  counties  of  the  state,  was 
"  special "  legislation,  and  void  under  the  clause  of  the  con- 
stitution here  under  consideration.     So  it  appears  that  a 
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clause  or  provision  special  in  its  character — applying  to  par- 
ticular inaividuals,  particular  places,  or  particular  cases— is 
none  the  less  special  because  inserted  in  tne  most  general  of 
public  acts.  A  special  act  cannot  be  converted  into  a  gen- 
eral act  by  a  declaration  of  the  legislature  that  it  shall  be  so 
considered."  San  Francisco  v,  water- Works,  48  Cal.  493, 
Nor  can  it  be  so  converted  by  being  embodied  or  entombed 
in  an  act  which  in  its  general  scope  and  purpose  is  a  general, 
law.  If  it  can  be  so  converted  into  a  general  law,  then,  as 
was  said  by  the  court  in  Investment  Co.  v.  School-Dist,  21 
Fed.  Rep.  151,  **  every  prohibition  *  *  *  contained  in 
the  constitution  may  be  violated  with  impunity.  *  *  * 
An  act  cannot  be  both  public  and  private ;  but  it  can  be 
either  and  be  special."  In  Manning  v,  Klippel,  9  Or.  367,  it 
was  held  that  an  act  providing  for  the  compensation  of  the 
sheriffs  and  clerks  of  14  out  of  20  counties  of  the  state  was  a 
•*  local  law  "  for  the  assessment  and  collection  of  taxes  for 
county  purposes,  and  therefor  within  this  constitutional  pro- 
hibition, and  void. 

3.  But  the  objection  goes  not  alone  to  the  form  of  com- 
plaint, but  to  the  entire  legislative  scheme  for  the  collection 

of  taxes  upon  railroads  operated  in  more  than  one 
speHAitfhcmc  count^^  It  is  to  the  effect  that  the  entire  scheme 
^otil^^!''^  is  special,  and  in  conflict  with  the  different  subdi- 
TAiid.  visions  of  section  25,  art.  4,  of  the  constitution, 

which  we  have  quoted,  and  that  being  so  in  con- 
flict,  no  action  can  be  maintained  thereunder  for  the  collec- 
tion of  taxes,  whatever  may  be  the  form  of  the  complaint. 
If  this  scheme  is  special,  then  the  cases  which  we  have  al- 
ready cited  will  apply  to  it  in  all  its  parts,  and  to  them  many 
others  might  be  added  from  the  courts  of  last  resort  in  very 
many  of  the  different  states  in  the  Union  ;  but  this  court  has 
already  expressed  itself  so  plainly  upon  the  subject  in  the 
cases  cited  that  it  is  unnecessary  to  go  elsewhere  for  author- 
ity. Practically  admitting  that  the  scheme  is  "  special,"  the 
appellant  justihes  it  under  section  13  of  article  13  of  the  con- 
stitution above  quoted,  claiming  that  the  legislature  is  not 
only  authorized,  but  required,  to  pass  all  laws  necessary  to 
carry  that  article  into  effect.  That  is  true,  but  it  is  not  au- 
thorized, required,  or  empowered  to  pass  laws  that  are  not 
necessary  to  carry  it  into  effect,  nor  to  destroy  the  uniform 
operations  of  laws  which  are  required  by  the  constitution  it- 
self to  have  a  uniform  operation.  It  will  be  borne  in  mind 
that  the  constitution  provides  for  a  difference  in  the  mode  of 
assessment  only, — not  in  the  mode  of  levy,  or  of  collection 
of  the  tax  on  the  property  when  assessea.  Under  the  con- 
stitution, it  became  necessary,  or  if  not  necessary,  at  least 
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proper,  for  the  legislature  to  pass  laws  providing  the  details 
for  the  assessment  and  apportionment  of  the  assessment  of 
this  class  of  property  by  the  state  iJbard  of  equalization.  It 
is  the  only  property  in  the  state  of  which  that  board  is  au- 
thorized by  the  constitution  to  make  assessment ;  and,  as  the 
board  is  only  authorized  to  make  such  assessments  when  the 
property  is  situate  in  two  or  more  counties,  apportionment 
thereof  to  the  several  counties  became  necessary.  To  pro- 
vide for  the  details  of  that  apportionment,  and  of  notice  to 
the  several  counties  interested,  it  became  necessary  and  proper 
that  the  legislature  should  act;  and,  in  so  far  as  its  action  re- 
lates to  the  assessment,  and  the  apportionment  thereof,  it  is 
not  attacked  as  being  in  conflict  with,  the  constitution.  But 
this  legislation  also  provides  a  riiode  of  collection  differing 
from  that  found  in  the  general  law  on  the  subject, — not  nee- 
essar)*^  for  the  purpose  of  carrying  into  effect  any  of  the  pro- 
visions of  article  13  of  the  constitution  and  special,  because 
not  applicable  to  all  property,  or  even  to  railroad  property, 
generally,  but  only  to  such  railroad  property  as  is  situate  or 
operated  in  two  or  more  counties,  r  or  this  reason,  it  is  in 
direct  conflict  with,  and  is  specially  forbidden  by,  subdivi- 
sion 10  of  section  25  of  article  4  01  the  constitution.  It  is 
therefore  void,  and  furnishes  no  cause  of  action  upon  which 
suit  can  be  maintained  under  it.  The  provisions  of  the  Code 
for  the  collection  of  taxes  generally,  and  those  for  the  collec- 
tion of  taxes  upon  the  portion  of  this  class  of  property,  es- 
pecially which  lies  in  two  or  more  counties,  are  too  long  to 
justify  quotation  in  full  in  this  opinion  :  but  a  reference  to  a 
few  of  the  points  of  difference  between  them  will  serve  to  il- 
lustrate the  special  character  of  the  legislation  against  which 
this  objection  is  pointed. 

Before  calling  attention  to  those  differences,  however,  it  is 
proper  to  note  a  few  general  provisions  of  the  revenue  law 
which  are  alike  applicable  to  all  persons  and  all  property, 
and  which  serve  to  show  a  total  absence  of  necessity  for  any 
difference  in  the  mode  of  collection.  "  Every  tax  has  the 
effect  of  a  judgment  against  the  person,  Hnd  every  lien  cre- 
ated by  this  title  has  the  force  ana  effect  of  an  execution  duly 
levied  against  all  the  property  of  the  delinquent.  The  judg- 
ment is  not  satisfied,  nor  the  lien  removed,  until  the  taxes  are 
paid,  or  the  property  sold  for  the  payment  thereof."  Pol. 
Code  §3716.  "  Every  tax  due  upon  personal  property  is  a 
lien  upon  the  real  property  of  the  owner  thereof  from  and 
after  12  o'clock  M.  of  the  first  Monday  in  March  in  each  year." 
Id.  §  3717.  **  Every  tax  due  upon  real  property  is  a  lien  against 
the  property  assessed,  and  every  tax  upon  improvements 
upon  real  estate  assessed  to  others  than  the  owner  of  the  rciil 
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estate  is  a  lien  upon  the  land  and  improvements,  which  sev- 
eral liens  attach  as  of  the  first  Monday  of  March  in  each 
year."  Id,  §  3718.  These  provisions  apply  to,  and  these  liens 
attach  to,  the  property  of  railroad  companies  owningand  op- 
erating roads  situate"  in  two  or  more  counties,  the  same  as 
to  all  other  property  in  the  state.  It  will  thus  be  seen  that 
for  the  taxes  upon  tnis  class  of  property  the  state,  and  every 
county  in  it,  has  the  same  security  that  is  provided  for  taxes 
upon  all  other  property  in  the  state, — a  lien  upon  all  the  prop- 
erty of  the  owner, — not  even  excepting  that  which  is  by  law 
exempt  from  execution,  and  by  other  provisions  of  the  statute 
it  is  made  a  first  lien.  So  that  in  no  event  can  the  state  be 
defeated  in  the  collection  of  taxes  if  its  own  proceedings 
in  the  assessments,  levy,  and  collection  have  been  lawful. 

Under  the  general  law,  the  taxes  upon  all  property,  except 
that  here  under  consideration  are  collected  by  the  tax  col- 
lector of  the  county  in  which  the  property  is  situated.  The 
state  assumes  the  burden,  the  expense,  and  the  risk  of  trans- 
porting its  portion  of  the  taxes  so  collected  from  the  respect- 
ive county-seats  to  the  state  treasury.  Under  this  special 
law,  all  the  taxes  upon  this  plass  of  property  must  be  paid  at 
the  office  of  the  state  treasury,  after  first  getting  a  certificate 
of  the  comptroller  as  to  the  amount  thereof.  This  includes 
not  only  the  state  but  the  county  taxes  for  the  several  coun- 
ties ;  thus  imposing  upon  the  taxpayer  the  burden,  the  ex- 
pense,  and  the  risk  of  transporting  to  the  capitol  of  the  state 
moneys  which,  in  the  aggregate,  may  be  estimated  by  tons, 
as  all  taxes  in  this  state  must  be  paid  in  coin.  Under  both 
laws,  if  the  tax  becomes  delinquent,  5  per  cent,  is  added. 
Under  the  general  law,  on  or  before  the  rirst  Monday  in  Feb- 
ruary the  tax  collector  publishes  in  his  county  a  delinquent 
list,  which  notifies  the  taxpayer  of  the  amount  of  his  delin- 
quency, and  of  the  time  when  the  lien  will  be  enforced  by  the 
sale  of  his  property,  Until  that  time,  he  has  the  right  to  pay 
the  tax,  with  the  5  per  cent,  for  delinquency,  and  50  centsfor 
the  cost  of  publication  of  each  separate  description  of  real 
property  assessed  to  him,  and  upon  each  assessment  of  per- 
sonal property.  If  he  does  not  pay  it,  the  least  amount  of 
his  property  which  any  bidder  will  take  and  pay  the. tax  and 

Eercentage  and  costs  will  be  sold ;  and  he  will  thereafter 
.  ave  at  least  one  year  in  which  to  redeem  the  same.  Under 
this  special  law,  no  notice  of  delinquency  is  ever  published, 
but,  if  the  taxes  remain  unpaid  until  after  the  first  Monday 
in  February,  the  comptroller  must  then  commence  an  action 
for  the  recovery  of  the  taxes  due  the  state,  and  the  various 
counties  and  cities  and  counties  of  the  state,  together  with 
the  said  5  per  cent,  penalty  for  delinquency,  and  the  costs  ot 
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suit ;  and  it  is  specially  provided  that,  whether  the  tax  be 
then  paid  before  or  after  judgment,  the  defendant  shall  also 
pay  such  counsel  fees  as  the  court  may  allow.     It  is  further 

})rovided  that  in  such  action  the  unverified  complaint,  in  the 
orm  used  in  this  case,  shall  be  sufficient,  and  that  upon  the 
filing  of  such  complaint  the  clerk  must  issue  the  writ  of  at- 
tachment prayed  lor.  It  will  thus  be  seen  that  under  this 
law  the  taxpayer  is  not  only  burdened  with  heavy  costs  and 
expenses  not  provided  for  by  the  general  law,  but,  in  addi- 
tion to  that,  and  notwithstanding  the  fact  that  the  state  has, 
as  in  all  other  cases,  a  first  lien  upon  everything  which  he 
owns,  any  particular  portion  of  his  property  which  the  rep- 
resentatives of  the  state  may  see  fit  to  direct  is  liable  to  be 
summarily  seized  upon  attachment,  and,  if  it  be  personal 
property,  taken  out  of  his  possession,  held  pending  the  suit, 
and  finally  sold  under  judgment  for  what  it  will  bring.  If 
there  then  be  a  deficiency,  the  original  first  lien  still  remains 
upon  all  the  balance  of  his  property. 

The  inequalities,  and  the  possibilities  of  injustice,  under 
such  a  provision,  are  certainly  ver}'  great.  Take  the  case  at 
bar.  The  total  amount  sued  for  in  this  case,  exclusive  of 
costs  and  counsel  fees,  is  $330,800.44.  For  this  the  state  has 
a  first  lien  upon  the  property,  and  most  of  it  fixed  property, 
assessed  by  itself  at  $20,000,000.  Notwithstanding  that  vast 
security,  she  asks  for — and,  having  asked,  must  have  it — an 
attachment,  under  which  her  officers  may  direct  the  sheriff 
to  seize  and  take  possession  of  all  the  rolling  stock  of  the 
company,  stopping  its  entire  traffic,  and  holding  it  for  months, 
— possibly  years, — until  the  litigation  is  concluded.     Such  a 

Erovision  is  not  only  in  conflict  with  subdivision  10,  supra, 
ut  also  with  subdivision  3,  supra ;  for  the  general  law  reg- 
ulating the  practice  of  courts  of  justice  authorizes  the  writ 
of  attachment  only  when  the  plaintiff,  by  affidavit,  showsthat 
the  debt  for  the  recovery  of  which  the  action  is  brought  is 
not  secured  by  any  mortgage,  lien,  or  pledge  of  real  or  per- 
sonal property.  We  make  no  point  of  the  want  of  undertak- 
ing for  the  writ,  for  the  reason  that  the  state  is  not,  under 
the  general  law  on  that  subject,  required  to  give  an  under- 
taking in  any  action  brought  by  it.  Under  the  general  law, 
the  sale  for  taxes  upon  realty  is  of  the  realty,  or  some  part 
thereof.  Such  a  sale  will  also  be  for  the  taxes  upon  personal 
property,  if  assessed  to  the  same  person.  Under  such  a  sale, 
there  is  a  year  at  least  in  which  to  redeem.  Under  this  spe- 
cial law,  if  the  proceeding  goes  to  judgment  and  sale,  the  sale 
may  be  entirely  of  personal  property,  irom  which  there  is  no 
redemption.  If  of  realty,  there  is  but  six  months  in  which  to 
redeem. 
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These  are  but  a  few  of  the  points  of  difference  between  the 
general  and  special  provisions  of  this  law,  but  they  are  sufficient 
to  show  amarked  and  broad  discrimination  against  the  owners 
of  railroad  property  situate  or  operated  in  two  or  more  coun- 
ties of  the  state.  It  is  a  discrimination  which  is  not  made 
against,  and  does  not  apply  to,  railroad  property,  and  the 
owners  of  railroad  property  generally,  but  only  when  the 
property  is  situate  in  two  or  more  counties.  It  is  a  matter 
of  common  knowledge  that  there  are  numerous  railroads  in 
this  state,  eacK  situate  wholly  within  one  county.  To  such 
this  special  mode  of  collection  of  taxes  has  no  application. 
While  it  is  true  that  a  law  which  applies  to  all  of  a  class  in  a 
state  is  held  to  be  a  general  law  (to  which  rule,  however,  this 
court  has  held  that  there  are  some  exceptions,  as  in  €*x  parte 
Westerfield,  55  Cal.  550),  it  is  equally  true  that  one  which  ap- 
plies to  only  a  part  of  a  class  is  special,  and,  under  a  constitu- 
tional inhibition  like  ours,  is  void.  The  case  of  Dundee,  M.  T. 
Invest.  Co.  v.  School  Dist.,  No.  i,  19  Fed.  Rep.  359,  is  directly 
in  point.  The  state  of  Oregon  had  a  constitutional  provision 
providing  that  the  legislature  should  not  pass  "  special  or 
local "  laws  for  the  assessment  and  collection  of  taxes  for 
state,  county,  township,  or  road  purposes.  An  act  was  passed 
providing  for  the  taxation  of  mortgages  upon  real  property 
situate  in  no  more  than  one  county,  in  which  it  was  provided 
that  mortgages  upon  land  situate  in  more  than  one  county 
should  be  void.  An  attempt  was  made  to  enforce  the  col- 
lection of  taxes  upon  mortgages  upon  land  situate  in  no  more 
than  one  county,  by  sale  olF  the  notes  and  mortgages,  as  pro- 
vided might  be  done,  under  the  act.  The  sale  was  enjoined, 
and  the  act  declared  void,  because  it  provided  for  the  taxa- 
tion of  mortgages  upon  lands  situate  m  not  more  than  one 
county,  and  not  upon  all  mortgages.  Judge  Deady,  in  dis- 
cussing the  question,  said  :  "  An  act  providing  for  the  assess- 
ment of  mortgages  generally  is,  so  far,  a  general  act.  It  com- 
prehends the  genus.  But  an  act  providing  for  the  assessment 
(;f  all  mortgages  for  sums  exceeding  $500  or  not  payable  with- 
in one  year  from  the  date  of  their  execution,  is  special.  It 
comprehends  only  as  species  of  mortgages.  So  an  act  provid- 
ing lor  the  assessment  of  mortgages  on  woodlands,  plowlands, 
or  riverlands,  is  special ;  and,  in  my  judgment,  an  act  that 
taxes  mortgages  on  land  in  no  more  than  one  county,  to  the 
exclusion  of  those  on  land  in  more  than  one,  is  in  the  same 
category.  It  does  not  comprehend  \}[i^ genus  mortgages,  but 
only  the  species, — one  county  mortgages."     So,  here,  these 

Erovisions  of  law  now  under  consideration  do  not  compre- 
end  the  genus  railroads,  but  only  t.he  species, — two  county 
railroads. 
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The  general  law  for  the  collection  of  taxes  in  this  state  pro- 
vides for  the  bringing  of  suit  in  certain  cases  ;  but  this  is  not 
one  of  them,  and  is  not  brought  in  accordance  with  that  gen- 
eral  law.  This  is  a  fact  which  still  further  serves  to  mark 
the  provisions  under  which  this  proceeding  is  had  as  special^ 
and  in  violation  of  the  prohibitions  of  the  constitution.  Sec- 
tion 3899of  the  Political  Code,  a  part  of  that  general  law,  reads 
as  follows :  "  The  comptroller  may,  at  any  time  after  the  de- 
linquent list  has  been  delivered  to  a  collector,  direct  such 
collector  not  to  proceed  in  the  collection  of  any  tax  on  said 
list,  amounting  to  $300,  further  than  to  offer  for  sale  but  once 
any  property  upon  which  such  tax  is  a  lien.  Upon  such  di- 
rection, the  collector,  after  offering  the  property  for  sale 
once,  and  there  being  no  purchaser  m  good  faith,  must  make 
out  and  deliver  to  the  comptroller  a  certified  copy  of  the  en- 
tries upon  the  delinquent  list  relative  to  such  tax ;  and  the 
tax  collector — or  the  comptroller,  in  case  the  tax  collector 
refuses  or  neglects,  for  fitteen  days  after  being  directed  to 
brin^  suit  for  collection  by  the  comptroller — may  proceed, 
by  civil  action,  in  the  proper  court,  and  in  the  name  of  the 
people  of  the  state  of  California,  to  collect  such  tax  and  costs." 
This  is  the  provision  under  which  taxpayers  other  than  those 
owning  railroads  situate  or  operated  in  two  or  more  counties 
may  be  sued  for  the  collection  of  taxes.  The  proceedings 
ana  form  of  complaint  are  then  similar  to  those  m  this  case, 
and  are  open  to  the  same  objection,  when  tested  by  the  Codes, 
or  by  subdivision  3,  §  25,  art.  4,  of  the  constitution,  as  already 
noted,  but  the  action  cannot  be  brought  or  maintained  until 
the  property  has  been  offered  for  sale  by  the  tax  collector 
once,  at  least ;  and  even  then  it  must  be  commenced  in  the 
county  where  the  property  is  situate,  and  the  money,  when 
paid, — whether  before  or  after  judgment, — must  be  paid  to 
the  county  treasurer,  and  not  to  the  state  treasurer.    Id,  § 

3900- 

The  appellant  argues  that  all  these  special  provisions  now 

under  consideration  operate  as  and  constitute  an  immunity 
in  favor  of  the  responaent,  and  that  it  cannot,  therefore,  com- 
plain of  them.  If  appellant  is  correct  in  this,  then  these  pro- 
visions are  in  direct  conflict  with  section  21,  art.  i,  of  the 
constitution,  and  void.  That  sections  reads :  **  No  special 
privileges  or  immunities  shall  ever  be  granted  which  may 
not  be  altered,  revoked,  or  repealed  by  the  legislature ;  nor 
shall  any  citizen,  or  class  of  citizens,  be  granted  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  be  granted 
to  all  citizens."  But  appellant  is  mistaken  as  to  the  party  to 
whom  these  special  privileges  and  immunities  are  granted. 
It  is  not  to  the  few  whose  railroads  are  situate  in  two  or 
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more  counties,  but  to  those  whose  railroads  are  situate  each 
entirely  in  one  county,  and  to  all  other  taxpayers  except  those 
of  the  class  to  which  this  defendant  belongs.     As  to  this  de- 
fendant, and  the  few  others  situate  like  it,  these  provisions 
impose  burdens  not  imposed  upon  other  railroad  corpora- 
tions.    All  railroad  corporations  in  this  state  are  organized 
under  one  general  law,  and  the  constitutional  provision  with 
reference  to  that  law  is  :  "  Corporations  may  be  formed  under 
l^eneral  laws,  but  shall  not  be  created  by  special  act."    Art- 
icle  12,  §  I.     This  court  has  held,  in  the  most  emphatic  terms, 
that  any  attempt  to  confer  a  benefit  or  impose  a  duty  upon 
one  or  more  corporations  formed  under  a  general  law,  not 
conferred  or  imposed  upon  all  corporations  formed,  under 
the  same  law,  is  in  conflict  with  this  provision  of  the  consti- 
tution, and  void.    "  Private  corporations,  formed  for  similar 
purposes,  will  stand  upon  the  same  footing,  enjoy  the  same 
rights,  and  be  subject  to  the  same  burdens,  which  cannot  be  in- 
creased or  diminished,  except  by  general  laws  applicable  to 
all.    *    *   *    The  rights  and  duties  of  all  corporations  formed 
under  the  general  law .  *     *    *    are  fixed  and  determined 
by  its  terms,  and  can  only  be  changed  or  modified  by  amend- 
ment of  the  general  law ;  and  every  such  amendment  must 
be  made  applicable  to  all  corporations  created  under  the  gen- 
eral law.**     San  Francisco  v.  Spring  Val.   Waterworks,  48 
Cal.  493.     The  same  doctrine  has  since  been  laid  down  and 
adhered  to  in  Waterloo  T.  R.  Co.  v.  Cole,  51  Cal.  381  ;  Spring 
Val    Waterworks  t/.  Bryant,  52  Cal.  132;  and  Omnibus  R. 
Co.  V,  Baldwin,  57  Cal.  160,  i  Am.  &  Eng.  R.  Cas.  316.    That 
these  provisions  for  the  collection  of  taxes  upon  the  property 
of  railroad  companies  operating  in  two  or  more  counties  do 
impose  burdens  not  imposed  upon  other  railroad  companies 
organized  under  the  same  general  law,  seems  to  us  too  plain 
for  argument.     From  what  we  have.already  said,  it  follows 
that  the  judgment  appealed  from  in  this  case  must  be  affirmed. 
It  therefore  becomes  unneccessary  to  consider  the  only  other 
point  made  upon  the  demurrer.     Our  decision  of  that  point 
either  way  would  not  change  the  result.     Judgment  affirmed. 
We  concur:  McFarland,  J. ;  Sharpstein,  J.;Paterson, 
J. ;  Works,  J. 

I  dissent:  THORNTON,  J. 

Beatty,  C.  J. — I  dissent.  The  prevailing  opinion  goes  en- 
tirely upon  the  ground  that  the  provisions  of  the  Political 
Code  relating  to  the  assessment  and  collection  of  taxes  levied 
upon  railroads  operated  in  two  or  more  counties  are  in  con- 
flict with  section  25  of  article  4  of  the  state  constitution,— a 
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section  which  prohibits  local  and  special  legislation  on  cer- 
tain enumerated  subjects.  In  my  opinion,  the  legislation  re- 
ferred to  is  neither  local  nor  special.  It  is  not  local,  because 
it  operates  throughout  the  state,  and  it  is  not  special,  because 
it  applies  to  all  railroads  of  a  class  created  and  defined  by 
the  constitution  itself.  I  content  myself  with  this  brief  indi- 
cation of  the  grounds  of  my  dissent  because  want  of  time 
precludes  a  more  elaborate  statement.  The  question  as  to 
the  alleged  conflict  of  our  revenue  law  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  not  hav- 
ing been  considered  in  the  opinion  of  the  court,  the  occasion 
does  not  call  for  any  expression  of  my  individual  views. 


Wisconsin  Central  R.  Co. 

V. 

Price  County. 

(133  U.  S,  496.) 

Land  Grants — Indemnity  Lands—Sales  and  Homestead  Rights  Made  and 
Acquired  Previous  to  Date  of  Qranti — Under  the  act  of  Congress  of  May  5. 
1864,  granting  to  tlie  state  of  Wisconsin  certain  public  lands  to  aid  in  the 
construction  of  a  railroad,  and  the  provision  therein  that  "  in  case  it  shall 
appear  that  the  United  States  have,  when  the  line  or  route  of  said  road  is 
definitely  fixed,  sold,  reserved,  or  otherwise  disposed  of,  any  sections,  or 
parts  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emption  or 
homestead  has  attached  to  the  same,"  indemnity  lands  within  a  prescribed 
limit  may  be  selected  by  the  railroad  company,  the  provision  authorizing 
the  selection  of  indemnity  lands  is  intended  to  make  good  not  only  losses 
by  reason  of  sales  made  and  homestead  and  pre-emption  rights  granted  af- 
ter the  date  of  the  grant  and  before  the  location  of  the  road,  but  also  by  such 
sales  and  rights  as  were  made  and  granted  previous  to  the  date  of  the  grant. 

Same — Taxation — Indefeasible  Right— Refusal  to  Issue  Patent. — When  by 
Act  of  Congress  lands  are  granted  in prcFsentt  to  a  state  in  aid  of  the  con- 
struction of  a  railroad,  and  it  is  provided  that  upon  the  completion  of  sec- 
tions of  20  miles,  patents  shall  issue  for  such  portions  of  the  lands  granted 
as  shall  have  been  earned,  an  indefeasible  right  vests  in  the  railroad  upon 
the  completion  of  its  road,  and  the  land  is  subject  to  taxation,  although 
the  land  department  has  erroneously  refused  to  issue  patents  therefor. 

Same — Taxation — Approval  of  Selection  of  Indemnity  Lands. — When  a 
statute  granting  lands  to  a  railroad  provides  that  indemnity  lands  may  be 
selected  within  prescribed  limits,  and  that  upon  the  approval  of  such  se- 
lection by  the  secretary  of  the  interior  patents  shall  be  issued  therefor,  the 
act  of  the  secretary  approving  of  the  selection  is  judicial,  and  not  minis- 
terial, and  until  such  approval  has  been  made,  the  company  has  no  such 
vested  interest  in  the  lands  as  subjects  it  to  liability  for  state  taxes  in  re- 
spect thereof.  The  failure  of  the  secretary  of  the  interior  to  reject  the  se- 
lection made  by  the  company  does  not  amount  to  a  constructive  approval. 

Error  to  the  Supreme  Court  of  the  State  of  Wisconsin. 
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In  April,  1884,  the  plaintiff  in  this  suit,  the  Wisconsin  Cen- 
tral  Railroad  Company,  a  corporation  created  under  the  laws 
of  Wisconsin,  was  the  owner  of  certain  lands  situated  in  the 
town  of  Worcester,  in  the  county  of  Price,  in  that  state,  and 
had  a  patent  for  them  from  the  state  bearing  date  on  the 
25th  of  February,  1884,  upon  which  taxes  had  in  the  year 
1883,  been  assessed  by  that  county,  although,  as  claimed  by 
the  plaintiff,  the  title  to  a  part  of  these  lands  was  at  that  time 
in  the  United  States,  and  to  the  remainder  of  them  in  the 
state  of  Wisconsin.  Upon  a  claim  that  the  lands  w^ere  thus 
exempt  from  taxation,  the  plaintiff,  in  April,  1884,  brought 
the  present  suit  in  a  circuit  court  of  the  state,  to  obtain  its 
judgment  that  the  state  taxes  were  illegal,  and  to  enjoin  pro- 
ceedings for  their  enforcement.  The  facts  out  of  which  this 
claim  that  the  lands  were  exempt  from  taxation  arose  are 
briefly  these : 

On  the  5th  of  May,  1864,  congress  passed  an  act  making  a 
grant  of  lands  to  the  state  of  Wisconsin  to  aid  in  the  con- 
struction of  three  distinct  lines  of  railway  between  certain  des- 
ignated points.  13  St.  66.  One  of  these  lines  is  now  held  by 
the  plaintiff.  The  grant  in  aid  of  it  is  in  the  third  section  of  the 
act,  the  language  of  which  is  as  follows:  "  That  there  be  and 
is  hereby,  granted  to  the  state  of  Wisconsin,  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad  from  Portage  City, 
Berlin,  Doty's  Island,  or  Fond  du  Lac,  as  said  state  may  de- 
termine, in  a  north w^estern  direction,  to  Bayfield,  and  thence 
to  Superior,  on  Lake  Superior,  every  alternate  section  of 
public  land  designated  by  odd  numbers,  for  ten  sections  in 
width  on  each  side  of  said  road,  upon  the  same  terms  and 
conditions  as  are  contained  in  the  act  granting  lands  to  said 
state  to  aid  in  the  construction  of  railroads  in  said  state,  ap- 
proved June  three,  eighteen  hundred  and  fifty-six.  But  in 
case  it  shall  appear  that  the  United  States  have,  when  the 
line  or  route  01  said  road  is  definitely  fixed,  sold,  reserved,  or 
otherwise  disposed  of,  any  sections  or  parts  thereof,  granted 
as  aforesaid,  or  that  the  right  of  pre-emption  or  homestead 
has  attached  to  the  same,  that  it  shall  be  lawful  for  any  agent 
or  agents  of  said  state,  appointed  by  the  governor  thereof,  to 
select,  subject  to  the  approval  of  the  secretary  of  the  interior, 
from  the  lands  of  the  United  States  nearest  to  the  tier  of  sec- 
tions, above  specified,  as  much  public  land  in  alternate  sec- 
tions, or  parts  of  sections,  as  shall  be  equal  to  such  lands  as 
the  United  States  have  sold  or  otherwise  appropriated,  or  to 
which  the  right  of  pre-emption  or  homestead  has  attached  as 
aforesaid,  which  lands  (thus  selected  in  lieu  of  those  sold,  and 
to  which  the  right  of  pre-emption  or  homestead  has  attached 
as  aforesaid,  together  with  sections  and  parts  of  sections  desig- 
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nated  by  odd  numbers  as  aforesaid,  and  appropriated  as  afore- 
said) shall  be  held  by  said  state,  or  by  the  company  to  which 
she  may  transfer  the  same,  for  the  use  and  purpose  aforesaid  : 

f)rovided,  that  the  lands  to  be  so  located  shall  in  no  case  be 
urther  than  twenty  miles  from  the  line  of  said  road.  "  The 
seventh  section  enacted  "  that  whenever  the  companies  to 
which  this  grant  is  made,  or  to  which  the  same  may  be  trans- 
ferred, shall  have  completed  twenty  consecutive  miles  of  any 
portion  of  said  railroads,  supplied  with  all  necessary  drains, 
culverts,  viaducts,  crossings,  sidings,  bridges,  turn-outs,  water- 
ing places,  depots,  equipments,  furniture,  and  all  other  appur- 
tenances of  a  first  class  railroad,  patents  shall  issue  conveying 
the  right  and  title  to  said  lands  to  the  said  company  entitled 
thereto,  on  each  side  of  the  road,  so  far  as  the  same  is  completed 
coterminous  with  said  completed  section,  not  exceeding  the 
amount  aforesaid,  and  patents  shall  in  like  manner  issue  as 
each  twenty  miles  of  said  road  is  completed  :  provided,  how 
ever,  that  no  patents  shall  iisue  for  any  of  said  lands  unless 
there  shall  be  presented  to  the  secretary  of  the  interior  a 
statement,  verihed  on  oath  or  affirmation  by  the  president  of 
said  company,  and  certified  by  the  governor  of  the  state  of 
Wisconsin,  that  such  twenty  miles  nave  been  completed  in 
the  manner  required  by  this  act,  and  setting  forth  with  cer- 
tainty the  points  where  such  twenty  miles  begin,  and  where 
the  same  end  ;  which  oath  shall  be  taken  before  a  judge  of  a 
court  of  record  of  the  United  States. "  The  ninth  section 
declared  **  that  if  said  road  mentioned  in  the  third  section 
aforesaid  is  not  completed  within  ten  years  from  the  time  of 
the  passage  of  this  act,  as  provided  herein,  no  further  patents 
shall  be  issued  to  said  company  for  said  lands,  and  no  further 
sale  shall  be  made,  and  the  lands  unsold  shall  revert  to  the 
United  States.  "  By  the  act  of  congress  of  April  9, 1874,  the 
time  for  the  completion  of  the  road  and  for  the  reversion  of 
the  lands  was  extended  to  December  31,  1876.  18  St.  p.  28, 
chap.  82. 

All  the  lands  embraced  by  section  3  of  the  act  of  1864,  were 

E ranted  in  1866,  by  the  state  of  Wisconsin,  to  the  Poftage  & 
ake  Superior  Railroad  Company,  and  to  the  Winnebago  & 
Superior  Railroad  Company,  respectively,  companies  which 
had  been  incorporated  under  the  laws  01  that  state.  P.  &  L. 
Laws  Wis.  1866,  chap.  314,  §8;  chapter  362,  §9.  In  1869 
the  consolidation  of  these  two  companies,  under  the  name  of 
the  "  Portage,  Winnebago  &  Superior  Railroad  Company  was 
authorized  by  the  state,  and  in  1871  the  name  of  the  consoli- 
dated company  was  changed  to  the  "  Wisconsin  Central  Rail- 
road Company, "  the  plaintiff  in  this  suit.  The  Portage,  Win- 
nebago &  Superior  Railroad  Company  duly  filed  the  location 
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of  its  road  from  Stevens*  Point  to  Bayfield  on  October  7, 1869 ; 
and  in  December  following  the  commissioner  of  the  general 
land-office  withdrew  from  sale,  pre-emption,  and  homestead 
entry  the  odd  numbered  sections  of  land  within  the  20  miles 
limit  along  the  line  of  the  location.  The  road  was  built  in 
sections  of  20  miles  each.  Section  6  and  portions  of  section 
5  and  7  fell  within  Price  countv.  Section  5  was  completed 
in  February,  1874,  section  6  in  December,  1876,  and  section  7 
in  June,  1877.  The  whole  number  of  acres  in  the  odd  num- 
bered sections  along  the  line  of  the  railroad  within  the  10 
mile  limits  was  1,377,38-3.93.  Of  this  number,  789,622  acres 
had  been  disposed  of  by  the  United  States  before  the  act  of 
May  5,  1864,  was  passed,  and  161,659.53  were  disposed  of  af- 
ter its  passage,  and  before  the  line  of  the  road  was  located 
in  October,  1869. 

The  plaintiff,  the  Wisconsin  Central  Railroad  Company, 
received  from  the  United  States,  prior  to  November  16,  1877, 
patents  for  the  240,363.54  acres  within  the  place  limits,  that 
is,  within  ten  miles  on  either  side  of  the  line  of  the  road  as 
located ;  and  patents  for  203,450.62  acres  within  the  indemnity 
limits,  that  is,  between  ten  and  twenty  miles  of  the  line  of  the 
road.  On  January  9,  1878,  the  company  received  from  the 
United  States  a  patent  for  162,622.89  acres,  and  on  August  10, 
1878,  a  patent  for  29,398.51  acres ;  both  of  these  patents  cover- 
ing lana  within  the  place  limits.  No  other  patents  were  is- 
sued by  the  United  States  to  the  company  previous  to  the 
commencement  of  this  suit,  and  the  patents  issued  did  not  in- 
clude the  land  upon  which  the  taxes  were  assessed,  to  restrain 
the  collection  of  which  the  suit  is  brought.  Of  the  lands  in 
question,  eleven  parcels,  of  forty  acres  each,  lay  within  the 
place  limits.  The  remainder  of^the  lands  lay  within  the  in- 
demnity  limits.  A  list  of  selections  of  lands  within  the  place 
limits  claimed  by  the  company  on  account  of  the  sixth  section 
of  the  road  from  Stevens  Point  to  Bayfield  was  filed  in  the 
local  land-office  on  December  5,  1876.  They  included,  among 
other  lands,  the  1 1  40*s  mentioned.  A  list  of  selections  of 
land  within  the  indemnity  limits  claimed  by  the  company,  on 
account  of  the  same  section  of  railway,  was  filed  in  that  office 
on  the  9th  and  15th  of  December,  1876.  They  included  the 
remainder  of  the  lands  referred  to  in  the  complaint.  Repeated 
demands  were  made  by  the  railroad  company,  from  the  time 
these  lists  were  filed  until  after  the  trial  of  this  cause,  for 
patents  covering  the  lands  referred  to,  but  no  patents  were 
granted  for  any  of  them.  A  full  statement  of  the  efforts  to 
secure  patents  is  given  in  the  testimony  of  the  vice-president 
and  general  legal  manager  of  the  company. 

It  appears  from  this  statement,  the  accuracy  of  which  is 
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not  questioned  in  any  particular,  that  up  to  the  time  of  the 
decision  of  this  court  in  Leavenworth,  L.  &  G.  R.  Co.  v. 
United  States,  92  U.  S.  733,  which  was  rendered  in  April, 
1876,  it  had  been  the  practice  of  the  land  department  to  afiow 
grantees  by  the  United  States  of  land  to  aid  in  the  construc- 
tion of  railroads,  whose  grants  were  similar  in  their  terms  to 
the  one  under  consideration  here,  to  take  land  from  the  in- 
demnity limits  in  lieu  of  lands  sold  or  otherwise  disposed  of 
by  the  United  States  prior  to  the  passage  of  the  act,  and  of 
lands  to  which  a  pre-emption  or  homestead  right  had  previ- 
ously attached;  but  that  this  practice  was  subsequently 
changed  in  consequence  of  the  language  of  the  court  in  that 
case,  and  its  supposed  decision  that  indemnity  could  be  al- 
lowed only  for  such  lands  as  wqre  sold  or  reserved  or  other- 
wise disposed  of,  or  to  which  the  right  of  pre-emption  or 
homestead  had  attached,  between  the  passage  of  the  act  and 
the  time  the  line  or  route  of  the  road  was  definitely  fixed. 

The  commissioner  of  the  general  land-office,  in  a  letter  ad- 
dressed to  the  secretary  of  the  interior  under  date  of  Novem- 
ber 16,  1877,  contained  in  the  record,  stated  that  this  practice 
had  existed  since  the  inauguration  of  the  railroad  land-grant 
system,  but  that  it  would  appear  from  the  decision  in  question 
that  the  practice  was  erroneous;  that  indemnity  could  only 
be  allowed  for  lands  sold  or  disposed  of  after  the  passage  of 
the  granting  act ;  and,  applying  that  rule  to  the  grant  under 
consideration,  the  company  had  received  patents  for  41,820.09 
acres  in  excess  of  the  mdemnity  authorized.     The  secretary 
of  the  interior,  in  answer  to  this  letter,  under  date  of  Decem- 
ber 26,  1877,  referred  to  the  decision  of  the  supreme  court, 
and  held,  in  pursuance  of  it,  that  lands  sold  or  disposed  of  by 
the  United  States  prior  to  the  passage  of  the  act  granting 
lands  to  the  state  of  Wisconsin  were  excepted  from  the  opera- 
tion of  the  grant,  and  that  indemnity  could  not  be  obtained 
for  the  lands  thus  lost;  citing  from  the  opinion  of  the  court 
to  show  that  such  was  its  decision.     The  secretary  concluded 
by  stating  that,  in  accordance  with  that  rule,  the  company 
had  already  received  41,820.09  acres  in  excess  of  what  it  was 
entitled  to,  and  instructed  the  commissioner  to  call  upon  the 
company  to  relinquish  its  claim  to  that  quantity  of  land,  in 
order  that  it  might  be  restored  to  the  public  domain.     Re- 
peated efforts  were  afterwards  made  by  the  agents  of  the 
company  to  induce  the  secretary  of  the  interior  to  change 
his  views  upon  that  point,  but  without  success.     Accordingly 
no  selections  of  indemnity  lands  for  lands  lost  from  the  grant 
within  the  place  limits  along  the  line  of  the  constructed  road 
known  as  "section  6**  were  ever  approved  by  him,  and  no 
patents  of  the  United  States  were  issued  for  such  lands,  or 

41  a.  &  E,  R.  Cas. — 43 
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for  any  lands  within  the  place  limits  alongf  that  sectioD,  until 
after  this  suit  was  commenced.  Having  failed  to  secure  any 
patent  from  the  United  States,  the  plaintiff  made  application 
m  February,  1884,  to  the  state  of  W  isconsin  for  a  patent,  and 
on  the  25th  of  that  month  a  patent  by  the  state  was  issued  to 
it,  embracing  the  lands  mentioned  in  the  complaint  When 
application  was  thus  made  to  the  ofncials  of  the  state,  a  care- 
ful examination  was  had  by  them  of  the  selections,  in  order 
to  determine  whether  any  of  the  parcels  were  swamp  lands. 
There  was  no  controversy  concerning  the  facts  of  the  case» 
and  the  trial  court  found  substantially  as  follows:  (i)  That 
the  lands  described  in  the  complaint  were  all  wild,  unoccupied, 
and  unimproved,  and  situated  in  the  town  of  Worcester,  in 
the  county  of  Price,  and  were  a  portion  of  the  lands  granted 
to  the  state  by  the  third  section  of  the  act  of  congress  of  May 
5,  1864,  for  the  purpose  of  constructing  what  is  now  the 
plaintiff's  railroad.  (2)  That  11  40's  of  the  land  described 
were  situated  within  the  ten  mile  limits  of  said  grant,  and  all 
the  rest  within  the  indemnity  limits,  and  all  in  odd-numbered 
sections.  (3)  That  all  of  said  lands  were  assessed  in  that  town 
in  1883,  ^"d  put  on  the  tax-roll,  and  the  amount  of  tax  carried 
out  aii^ainst  each  respective  piece,  but  were  not  assessed  to 
the  plaintiff  by  name,  or  to  any  one  else,  or  to  "  unknown 
owners/*  and  that  none  of  the  real  estate  included  in  the  as- 
sessment-roll for  that  year  was  assessed  to  the  owners  there- 
of;  that  a  warrant  was  attached  to  said  tax-roll,  and  the  roll, 
with  said  warrant  attached,  placed  in  the  hands  of  the  town 
treasurer  for  collection;  that  the  taxes  were  unpaid  thereon, 
and  the  town  treasurer  returned  the  same  to  the  county 
treasurer  as  delinquent.  (4)  That  on  the  25th  of  February, 
1884,  the  plaintiff  received  a  patent  from  the  state  for  all  said 
lands,  and  thereby  acquired  the  absolute  title  in  fee  to  the 
same;  that  until  then  the  plaintiff  could  get  no  title  to  the 
lands,  and  had  no  right  to  sell  or  convey  the  same;  that  until 
they  were  segregated  and  identified,  and  the  grant  applied 
thereto,  the  grant  was  "  a  float."  (5)  That  the  plaintiff's  right 
to  the  lands  was  in  dispute  between  the  state  and  the  United 
States ;  that  said  lands  and  others  were  withheld  from  the 
state  and  the  plaintiff  by  the  secretary  of  the  interior,  and 
thereby  the  issue  of  patents  therefor  by  the  United  States 
was  delayed  ;  that  the  plaintiff  did  not  m  any  manner  cause 
the  delay,  but,  on  the  contrary,  was  diligent  and  persistent 
in  its  efforts  to  procure  the  patents;  that  the  delay  in  their 
issue  was  caused  entirely  by  the  government  of  the  United 
States  and  the  general  land-office,  against  the  protest  of  both 
the  plaintiff  and  the  state,  and  in  spite  of  continued  and  unin- 
termittcd  efforts  made  by  both  to  obtain  their  issue  by  the 
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interior  department.  (6)  That  the  lands  described  had  at  the 
time  the  taxes  were  levied  and  assessed  thereon,  in  1883,  been 
selected  as  lands  to  which  said  land  grant  applied,  but  said 
selections  had  not  been  approved  by  the  secretary  of  the  in- 
terior, and  had  not  been  certified  to  the  state,  or  in  any  man- 
ner identified  as  lands  for  which  the  plaintiff  would  eventual- 
ly receive  patents,  but,  on  the  contrary,  the  secretary  of  the 
interior  refused  to  recognize  the  right  of  the  state  to  the  lands, 
or  to  approve  the  selections  made. 

As  conclusions  of  law,  the  court  found,  in  effect,  (i)  That 
it  was  not  the  intent  and  meaning  of  the  act  of  congress  that 
said  lands  should  be  subject  to  taxation  until  they  had  been 
earned  by  the  plaintiff  and  patented  by  the  United  States ; 
that  while  they  had  been  in  truth  earned  by  the  plaintiff  be- 
fore they  were  assessed  for  taxation,  yet  the  plaintiff's  right 
to  the  same,  and  to  patents  therefor,  had  been  denied  by  the 
secretary  of  the  interior;  that  the  plaintiff  could  not  exercise 
control  over  them  until  it  should  be  determined  whether  it 
was  entitled  to  receive  patents  for  them  as  part  of  the  lands 
granted.  (2)  That  the  lands  were  "a  float"  as  long  as  the 
plaintiff's  right  thereto  was  not  admitted  and  recognized  by 
the  secretary  of  the  interior,  but  denied  and  disputed  by  him, 
and  patents  therefor  withheld  by  him  against  the  will  and  re- 
quest of  the  plaintiff,  and  hence  during  such  time  the  lands 
were  not  subject  to  taxation  by  the  state.  (3)  That  said  lands 
were  not  subject  to  taxation  m  1883,  ^^^  that  the  taxes  levied 
and  assessed  ^thereon  for  that  year  were  illegal  and  void,  for 
the  reason  that  said  lands  were  then  exempt  from  taxation. 
{4)  That  said  tax  was  a  cloud  upon  the  plaintiff's  title  to  said 
lands,  and  it  was  therefore  entitled  to  the  relief  prayed  for  in 
the  complaint. 

Upon  these  findings,  judgment  in  favor  of  the  plaintiff,  per- 
petually restraining  the  defendants  from  collecting  said  taxes, 
was  entered.  The  defendants  appealed  to  the  supreme  court 
of  the  state,  by  which  the  judgment  below  was  reversed, 
and  the  cause  remanded  to  the  circuit  court,  with  directions 
to  dismiss  the  complaint.  To  review  this  latter  judgment, 
the  cause  is  brought  to  this  court  on  writ  of  error. 

Edwin  H,  Abbot  and  Louis  D.  Brandies  for  plaintiff  in  error. 

Willis  Hand,  M.  Barry  and  /.  C.  Spooner  for  defendants  in 
error. 

Field,  J. — It  is  familar  law  that  a  state  has  no  power  to 
tax  the  property  of  the  United  States  within  its  limits.  This 
exemption  of  their  property  from  state  taxation — and  by  state 
taxation  we  mean  any  taxation  by  authority  of  the  state, 
-whether  it  be  strictly  for  state  purposes  or  for  mere  local  and 


6/6        WISCONSIN  CENTRAL  R.  CO.  V,  PRICE  COUNTY.     [VOL.  4I 

special  objects — is  founded  upon  that  principle  which  inheres 

in  every  dependent  government,  that  it  must  be 
TaxAtioi«r  free  from  any  such  interference  of  another  gov- 
UBitodsutM.  crnment  as  may  tend  to   destroy  its  powers  or 

impair  their  efficiency.  If  the  property  of  the 
United  States  could  be  subjectedf  to  taxation  by  the  state,  the 
object  and  extent  of  the  taxation  would  be  subject  to  the  state's 
discretion.  It  might  extend  to  buildings  and  other  property 
essential  to  the  discharge  of  the  ordinary  business  01  the 
national  government,  and  in  the  enforcement  of  the  tax  those 
buildings  might  be  taken  from  the  possession  and  use  of  the 
United  States.  The  constitution  vests  in  congress  the  power 
**  to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the 
United  States."  And  this  implies  an  exclusion  of  all  other 
authority  over  the  property  which  could  interfere  with  this 
right  or  obstruct  its  exercise.  Van  Brocklin  %\  State,  117 
U.  S.  151,  168,  12  Am.  &  Eng.  Corp.  Cas.  578.  This  doctrine 
of  exemption  from  taxation  of  the  property  of  the  United 
States,  so  far  as  lands  are  concernea,  is  in  express  terms  af- 
firmed in  the  constitution  of  Wisconsin,  which  ordains  that 
the  state  **  shall  never  interfere  with  the  primary  disposal  of 
the  soil  within  the  same  by  the  United  States,  nor  with  any 
regulations  congress  may  find  necessary  for  securing  the  title 
in  such  soil  to  bona  fide  purchasers  thereof,  and  no  tax  shall 
be  imposed  on  land  the  property  of  the  United  States." 
Const.  1848,  art.  2,  §  2. 

It  follows  that  all  the  public  domain  of  the  United  States 
within  the  state  of  Wisconsin  was  in  1883  exempt,  from  state 

taxation.  Usually  the  possession  of  the  legal  title 
ArqviRitioB  of  ^y  tj^g  government  determines  both  the  fact  and  the 
Hght*" pab.  right  of  ownership.  There  is,  however,  an  excep- 
liedomau.      tiou  to  this  doctriuc  with  respect  to  the  public 

domain,  which  is  as  well  settled  as  the  doctrine  it- 
self;  and  that  is,  that  where  congress  has  prescribed  the  con- 
ditions upon  which  portions  of  that  domain  may  be  alienated, 
and  provided  that  upon  the  performance  of  the  conditions  a 
patent  of  the  United  States  shall  issue  to  the  donee  or  pur- 
chaser, and  all  such  conditions  are  complied  with,  the  land 
alienated  being  distinctly  defined,  it  only  remaining  for  the 
government  to  issue  its  patent,  and  until  such  issue  holding 
the  legal  title  in  trust  for  him,  who  in  the  meantime  is  not 
excluded  from  the  use  of  the  property, — in  other  words, 
when  the  government  has  ceased  to  hold  any  such  right  or 
interest  in  the  property  as  to  justify  it  in  withholding  a  patent 
from  the  donee  or  purchaser,  and  it  does  not  exclude  hira 
from  the  use  of  the  property, — then  the  donee  or  purchaser 
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will  be  treated  as  the  beneficial  owner  of  the  land,  and  the 
same  be  held  subject  to  taxation  as  his  property.  This  ex- 
ception to  the  general  doctrine  is  founded  upon  the  principle 
that  he  who  has  the  right  to  property,  and  is  not  exclucied 
from  its  enjoyment,  shall  not  be  permitted  to  use  the  legal 
title  of  the  government  to  avoid  his  just  share  of  state  taxa- 
tion. Thus  in  Carroll  v,  Saflord,  3  How.  441,  460,  the  com- 
plainant had  entered  certain  lands  belonging  to  the  United 
States,  in  the  local  land-office,  paid  for  them  the  required 
price,  and  received  from  the  office  a  land  certificate.  Patents 
were  issued  for  them,  but,  before  their  issue,  the  lands  were  as- 
sessed for  taxation  and  sold  for  the  taxes.  The  question  wheth- 
er they  were  subject  to  taxation  by  the  state  after  their  entry, 
and  before  the  patents  were  issued,  was  answered  in  the  af- 
firmative. Said  the  court:  "When  the  land  was  purchased 
and  paid  for,  it  was  no  longer  the  property  of  tne  United 
States,  but  of  the  purchaser.  He  held  for  it  a  final  certificate, 
which  could  no  more  be  canceled  by  the  United  States  than 
a  patent."  And  again:  **  It  is  said  the  fee  is  not  in  the  pur- 
chaser, but  in  the  United  States,  until  the  patent  shall  be  is- 
sued. This  is  so,  technically,  at  law,  but  not  in  equity.  The 
land  in  the  hands  of  the  purchaser  is  real  estate,  descends  to 
his  heirs,  and  does  not  go  to  his  executors  or  administrators.*' 
And  again :  "  Lands  which  have  been  sold  by  the  United 
States  can  in  no  sense  be  called  the  property  of  the  United 
States.  They  are  no  more  the  property  of  the  United  States 
than  lands  patented.  So  far  as  the  rights  of  the  purchaser 
are  considered,  they  are  protected  under  the  patent  certificate 
as  fully  as  under  the  patent.  Suppose  the  officers  of  the 
government  had  sold  a  tract  of  land,  received  the  purchase 
money,  and  issued  a  patent  certificate.  Can  it  be  contended 
that  they  could  sell  it  again,  and  convey  a  good  title?  They 
could  no  more  do  this  than  they  could  sell  land  a  second  time 
which  had  been  previously  patented.  When  sold,  the  govern- 
ment, until  the  patent  shall  issue,  holds  the  mere  legal  title 
for  the  land  in  trust  for  the  purchaser;  and  any  second  pur- 
chaser would  take  the  land  charged  with  the  trust."  In 
Witherspoon  v.  Duncan,  4  Wall.  (tl.  S.),  210,  218,  a  similar 
question  .arose,  and  was  in  like  manner  answered.  Said  the 
court:  "  In  no  just  sense  can  lands  be  said  to  be  public  lands 
after  thev  have  been  entered  at  the  land-office,  and  a  certificate 
of  entry  obtained.  If  public  lands  before  the  entry,  after  it 
they  are  private  property.  If  subject  to  sale,  the  government 
has  no  power  to  revoke  the  entry  and  withhold  the  patent. 
A  second  sale,  if  the  first  was  authorized  by  law,  confers  no 
right  on  the  buyer,  and  is  a  void  act."  And  again:  "The 
contract  of  purchase  is  complete  when  the  certificate  of  entry 
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is  executed  and  delivered,  and  thereafter  the  land  ceases  to  be 
a  part  of  the  public  domain.  The  government  a^eesto  make 
proper  conveyance  as  soon  as  it  can,  and  in  the  meantime 
nolas  the  naked  le^al  fee  in  trust  for  the  purchaser,  who  has 
the  equitable  title.**  See,  also,  Kansas  Pac.  R.  Co.  v.  Prescott, 
16  Wall.  (U.  S.),  603,  608;  Union  Pac.  R.  Co.  v.  McShane,  22 
Wall.  (U.  S.),  444,  461. 

In  the  light  of  these  decisions,  it  will  be  necessary,  in  order 
to  determine  the  liability  of  the  property  h'eld  by  the  plaint- 
iff to  taxation  in  1883,  to  consider  the  nature  and  ex- 
Hatare  asd  tent  of  its  interest  in  the  property  at  that  time  ac- 
uretV^-'*'  ^"^^^^  under  the  grant  of  congress  of  May,  1864, 
paired  by  ^nd  by  its  Subsequent  construction  of  the  road. 
rompaayaa.  Numcrous  grants  of  land  were  made  by  congress 
dervraat.  bctwccn  1860  and  1880,  to  aid  in  the  construction 
of  railroads — some  directly  to  incorporated  com- 
panies, others  to  different  states ;  the  lands  to  be  by  them 
transferred  to  companies  by  whom  the  construction  of  the 
roads  might  be  undertaken.  The  different  acts  making  these 
grants  were  sinWlar  in  their  general  provisions,  and  so  many 
of  them  have  been,  at  different  times,  before  this  court  for 
consideration  that  little  can  be  said  of  their  purport  and  mean- 
ing, the  title  they  transfer,  and  the  conditions  upon  which  the 
lands  could  be  used  and  disposed  of,  which  has  not  already 
and  repeatedly  been  said  in  its  decisions.  Each  grant  gave  a 
specified  Quantity  of  lands,  designated  by  sections  along  the 
route  of  the  proposed  road,  with  the  exception  of  such  as 
might,  when  the  line  of  the  road  should  be  definitely  fixed,  have 
been  disposed  of  or  reserved  by  the  government,  or  to  which 
a  pre-emption  or  homestead  right  might  then  hav6  attached. 
For  these  excepted  sections,  which  otherwise  would  have  been 
taken  from  those  designated  alon^  the  line  of  the  road,  other 
lands  beyond  those  sections  within  a  specified  distance  were 
allowed  to  be  selected.  The  title  conferred  w^as  a  present 
one,  so  as  to  insure  the  donation  for  the  construction  of  the 
road  proposed  against  any  revocation  by  congress,  except  for 
non-performance  of  the  work  within  the  period  designated, 
accompanied,  however,  with  such  restrictions  upon  the  use 
and  disposal  of  the  lands  as  to  prevent  their  diversion  from 
the  purposes  of  the  grant.  It  was  the  practice  of  the  land 
department,  as  shown  by  the  evidence  in  this  record,  up  to 
the  decision  of  Leavenworth,  L.  &  G.  R.  Co.  v,  U.  S.,  92  U. 
S-  733  (in  April,  1876),  to  allow  deficiencies  in  the  quantity  of 
land  intended  to  be  granted,  arising  from  sales  or  other  dis- 
position made  before  the  date  of  the  grant,  as  well  as  those 
made  subsequently,  and  those  arising  from  the  attachment  of 
pre-emption  or  homestead  rights,  to  be  supplied  from   lands 
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Iving  beyond  the  original  sections,  within  what  were  termed 
tlie  ''indemnity  limits."  This  practice  was  held  in  Winona  & 
St.  P.  R.  Co.  V.  Barney,  1 13  U.  S.  618,625, 26  Am.  &  Eng.  R.  Cas. 
513,  to  have  been  correct.  As  the  court  there  said:  "  The 
policy  of  the  government  was  to  keep  the  public  lands  open 
at  all  times  to  sale  and  pre-emption,  and  thus  encourage  the 
settlement  of  the  country,  ana,  at  the  same  time,  to  advance 
such  settlement  by  liberal  donations  to  aid  in  the  construction 
of  railways.  The  acts  of  congress,  in  effect,  said  :  *  We  give 
to  the  state  certain  lands  to  aid  in  the  construction  of  rail- 
ways lying  along  their  respective  routes,  provided  they  are 
not  already  disposed  of,  or  the  rights  of  settlers  under  the 
laws  of  the  United  States  have  not  already  attached  to  them, 
or  they  may  not  be  disposed  of  or  such  rights  may  not  have 
attached  when  the  routes  are  finally  determined.  If  at  that 
time  it  be  found  that  of  the  lands  designated  any  have  been 
disposed  of,  or  rights  of  settlers  have  attached  to  them,  other 
equivalent  lands  may  be  selected  in  their  place,  within  cer- 
tain prescribed  limits.'  The  encouragement  to  settlement  by 
aid  for  the  construction  of  railways  was  not  intended  to  in- 
terfere with  the  policy  of  encouraging  such  settlement  by 
sales  of  the  land,  or  the  grant  of  pre-emption  rights."  The 
court  accordingly  held  that  the  indemnity  clause  covered 
losses  from  the  grant  by  reason  of  sales  and  the  attachment 
of  pre-emption  rights  previous  to  the  date  of  the  act,  as  well 
as  by  reason  of  sales  and  the  attachment  of  pre-emption  rights 
between  that  date  and  the  final  determination  of  the  route  of 
the  road. 

After  the  decision  of  the  court  in  the  Leavenworth  Case, 
the  land  department  changed  its  practice,  and  refused  to  al- 
low  the  denciencies,  arising  from  sales  or  other  disposition 
made,  or  from  the  attachment  of  pre-emption  or  homestead 
rights  before  the  date  of  the  act  to  be  made  up  from  selec- 
tions within  the  indemnity  limits.  But  that  decision  did  not 
warrant  the  change.  The  question  in  that  case  was  not,  for 
what  deficiencies  indemnity  could  be  had,  but  what  lands 
could  be  taken  for  deficiencies  which  existed  ?  If  what  was 
then  said  indicated  that  deficiencies  which  could,  be  supplied 
were  limited  to  such  as  might  arise  after  the  passage  of  the 
act,  it  was  a  mere  dictum^  not  essential  to  the  decision,  and 
therefore  not  authoritative  and  binding.  The  refusal  of  the 
land  department,  therefore,  to  allow  the  deficiencies  arising 
in  the  sections  within  the  place  limits  in  this  case  to  be  sup- 
plied by  selections  from  the  indemnity  lands,  and  to  issue 
patents  of  the  United  States  for  them,  was  erroneous. 

The  question  now  arises  as  to  how  far  this  refusal  affected 
the  legal  or  equitable  title  of  the  company  to  the  lands  taxed 
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in  1883,  for  which  it  only  obtained  a  patent  in  1884.  The  lands 
taxed  amounted  to  1 1  parcels  of  40  acres  each,  lying 
EAetof  re-  within  the  original  sections  named  in  the  grants 
de"*rtoi*Vu«  ^^^  ^^'  within  the  10  miles  limit  from  the  line  of  the 
Allow  ror*d»-  road — and  the  remainder  were  within  the  indem- 
flcieseiM.  nity  limits.  Neither  were  allowed,  because,  by  ex- 
cluding the  deficiencies  arising  before  the  date  of 
the  grant  from  indemnity,  the  whole  amount  of  the  lands 
granted  had  already  been  patented.  So  far  as  the  11  parcels 
of  40  acres  each  are  concerned,  the  right  of  the  plaintiff  to 
them,  and  to  a  patent  for  them,  had,  as  early  as  1877,  become 
complete  under  the  terms  of  the  granting  act.  The  line  of 
the  railroad  had  been  definitely  fixed  on  the  7th  of  October. 
1869;  and  the  3  20-mile  sections,  Nos.  5,  6,  and  7,  were  all 
completed  in  June,  1877,  and  supplied  with  the  buildings  and 
appurtenances  specified  in  the  act  to  entitle  the  company  to 
a  patent  for  them  from  the  United  States.  The  title  con- 
ferred by  the  grant  was  necessarily  an  imperfect  one,  because, 
until  the  lands  were  identified  by  the  dennite  location  of  the 
road,  it  could  not  be  known  what  specific  lands  would  be  em- 
braced in  the  sections  named.  The  erant  was,  therefore,  un- 
til such  location,  a  float.  But  when  the  route  of  the  road  was 
definitely  fixed,  the  sections  granted  became  susceptible  of 
identification,  and  the  title  attached  to  .them  and  took  effect 
as  of  the  date  of  the  grant,  so  as  to  cut  off  all  intervening 
claims.  Schulenberg  t^.  Harriman,  21  Wall.  44,  60;  Leaven- 
worth,  etc.,  R.  Co.  v.  U.  S.,  92  U.  S.  733,  741 ;  Missouri,  etc., 
R.  Co.  V,  Kansas  Pac.  Ry.  Co.,  97  U.  S.  491,496;  Railway  Co. 
V.  Baldwin,  103  U.  S.  426,  429.  The  road  having  been  built 
as  early  as  June,  1887,  and  supplied,  as  required,  with  theaj)- 
purtenances  specified,  the  company  was  entitled  to  have  the 
restrictions  upon  the  use  of  the  land  released.  It  had  then, 
to  the  1 1  40-acre  parcels  which  were  capable  of  identifica- 
tion, an  indefeasible  right  or  title;  it  matters  not  which  term 
be  used.  The  subsequent  issue  of  the  patents  by  the  United 
States  was  not  essential  to  the  right  of  the  company  to  those 
parcels,  although  in  many  respects  they  would  have  been  of 
great  service  to  it.  They  would  have  served  to  identify  the 
lands  as  coterminous  with  the  road  completed ;  they  would 
have  been  evidence  that  the  grantee  had  complied  with  the 
conditions  of  the  ^rant,  and  to  that  extent  that  the  grant  was 
relieved  of  possibility  of  forfeiture  for  breach  of  them ;  they 
would  have  obviated  the  necessity  of  any  other  evidence  of 
the  grantee's  right  to  the  lands  ;  and  they  would  have  been 
evidence  that  the  lands  were  subject  to  the  disposal  of  the 
railroad  company,  with  the  consent  of  the  governments  They 
would  have  been  in  these  respects  deeds  of  further  assurance 
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of  the  patentee's  title,  and  therefore  a  source  of  quiet  and 
peace  to  it  in  its  possessions. 

There  are  many  instances  in  the  reports  where  such  effect 
as  is  here  stated  has  been  given  to  patents  authorized  or  di- 
rected to  be  issued  to  parties,  notwithstanding  they  had  pre- 
viously received  a  legislative  grant  of  the  premises,  or  their 
title  had  been  already  confirmed.  In  Langdeau  v,  Hanes,  21 
Wall.  (U.  S.),  521,  529,  we  have  one  of  that  kind.  There  this 
court  said :  "  In  the  legislation  of  congress  a  patent  has  a 
double  operation.  It  is  a  conveyance  by  the  government, 
when  the  government  has  any  interest  to  convey  ;  but,  where 
it  is  issueaupon  the  confirmation  of  a  claim  of  a  previously 
existing  title,  it  is  documentary  evidence,  having  the  dignity 
of  a  record,  of  the  existence  01  that  title,  or  of  such  equities 
respecting  the  claim  as  justify  its  recognition  and  confirma- 
tion. The  instrument  is  not  the  less  efficacious  as  evidence 
of  previously  existing  rights,  because  it  also  embodies  words 
of  release  or  transfer  from  the  government."  We  are  of 
opinion,  therefore,  that  these  11  40-acre  parcels  were  in  1883 
subject  to  taxation  by  the  state  of  Wisconsin.  The  lands  had 
become  the  property  of  the  railroad  company,  and  there  was 
nothing  to  hinder  tneir  use  and  enjoyment.  For  that  pur- 
pose it  is  immaterial  whether  it  be  held  that  the  company 
then  had  a  legal  and  indefeasible  title  to  the  lands,  or  merely 
an  equitable  title  to  them,  to  be  subsequently  perfected  by 
patents  from  the  government. 

But  as  to  the  remainder  of  the  lands  taxed,  which  fell  within 
the  indemnity  limits,  the  case  is  different.     For  such  lands  no 
title  could  pass  to  the  company,  not  only  until  the 
selections  were  made  by  the  agents  of  the  state  ap-      ApproTai  of 
pointed  by  the  governor,  but  until  such  selections      wiuction  of 
were  approved  by  the  secretary  of  the  interior,      und"'**^ 
The  agent  of  the  state  made  the  selections,  and  they 
had  been  properly  authenticated  and  forwarded  to  the  secre- 
tary of  the  interior.     But  that  officer  never  approved  of  them. 
Nor  can  such  approval  be  inferred  from  his  not  formerly  re- 
jecting them.     He  refused,  as  already  stated,  to  issue  to  the 
company  any  patents  for  any  more  lands,  insisting  that  it  had 
already  received  over  40,000  acres  too  much,  and  he  directed 
the  commissioner  of   the  general  land-office  to  require  the 
company  to  restore  this  excess  to  the  government.     The  ap- 

[)roval  of  the  secretary  was  essential  to  the  efficacy  of  the  se- 
ections,  and  to  give  to  the  company  any  title  to  the  lands  se- 
lected. His  action  in  that  matter  was  not  ministerial,  but  ju- 
dicial. He  was  required  to  determine,  in  the  first  place, 
whether  there  were  any  deficiencies  in  the  land  granted  to  the 
company  which  were  to  be  supplied  from  indemnity  lands;  and, 


682        WISCONSIN  CENTRAL  R.  CO.  V.  PRICE  COUNTY.     [VOL.  4I 

in  the  second  place,  whether  the  particular  indemnity  lands  se- 
lected could  be  properly  taken  for  those  deficiencies.  In  order 
to  reach  a  proper  conclusion  on  these  two  questions,  he  had 
also  to  inquire  and  determine  whether  any  lands  in  the  place 
limits  had  been  previously  disposed  of  by  the  government  or 
whether  any  pre-emption  or  homestead  rights  had  attached 
before  the  line  of  the  road  was  definitely  fixed.  There  could 
be  no  indemnity  unless  a  loss  was  established.  And,  in  de- 
termining whether  a  particular  selection  could  be  taken  as  in- 
demnity for  the  losses  sustained,  he  was  obliged  to  inquire  into 
the  condition  of  those  indemnity  lands,  and  determine  whether 
or  not  any  portion  of  them  had  been  appropriated  for  any  other 
purpose,  and,  if  so,  what  portion  had  oeen  thus  appropriated, 
and  what  portion  still  remained.  This  action  of  tne  secretary 
was  required,  not  merely  as  supervisory  of  the  action  of  the 
agent  of  the  state,  but  for  the  protection  of  the  United  States 
against  an  improper  appropriation  of  their  lands.  Until  the 
selections  were  approved  there  were  no  selections  in  fact,  only 
preliminary  proceedings  taken  for  that  purpose,  and  the  in- 
demnity lands  remained  unaffected  in  their  title.  Until  then, 
the  lands  which  might  be  taken  as  indemnity  were  incapable 
of  identification  ;  the  proposed  selections  remained  the  prop- 
erty of  the  United  States.  The  government  was,  indeed, 
under  a  promise  to  give  the  company  indemnity  lands  in  lieu 
of  what  might  be  lost  by  the  causes  mentioned.     But  such 

[)romise  passed  no  title,  and,  until  it  was  executed,  created  no 
egal  interest  which  could  be  enforced  in  the  courts. 

The  doctrine  that  until  selection  made  no  title  vests  in  any 
indemnity  lands,  has  been  recognized  in  several  decisions  of 
this  court.  Thus  in  Ryan  v.  Central  Pac,  R.  Co.,  99  U.  S., 
382,  386,  in  considering  a  grant  of  land  by  congress,  in  aid  of 
the  construction  of  a  railroad,  similar  in  its  general  features 
to  the  one  in  this  case,  the  court  said :  "  Under  this  statute, 
when  the  road  was  located  and  the  maps  were  made,  the  right 
of  the  company  to  the  odd  sections  first  named  became  ipso 
facto  fixed  and  absolute.  With  respect  to  the  '  lieu  lands,' as 
they  are  called,  the  right  was  only  a  float,  and  attached  tono 
specific  tracts  until  the  selection  was  actually  made  in  the 
manner  prescribed.  "  And  again,  speaking  of  a  deficiency  in 
the  land  granted,  it  said  :  **  It  was  within  the  secondary  or  in- 
demnity territory  where  that  deficiency  was  to  be  supplied. 
The  railroad  company  had  not  and  could  not  have  any  claim 
to  it  until  specially  selected,  as  it  was,  for  that  purpose.  The 
selection  had  been  approved  by  the  secretary.  In  St.  Paul 
R.  Co.  V,  Winona  R.  Co.,  1 12  U.  S.  720,  731,  the  court,  speaking 
of  a  previous  decision,  said  :  "  The  reason  of  this  is  that,  as  no 
vested  ri^ht  can  attach  to  the  lands  in  place  (the  odd-num- 
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bered  sections  within  six  miles  of  each  side  of  the  road)  until 
these  sections  are  ascertained  and  identified  by  a  legal  location 
of  the  line  of  the  road,  so,  in  regard  to  the  lands  to  be  selected 
within  a  still  larger  limit,  their  identification  cannot  be  known 
until  the  selection  is  made.  It  may  be  a  lon^  time  after  the 
line  of  the  road  is  located  before  it  is  ascertained  how  many 
sections,  or  parts  of  sections,  within  the  primary  limits,  have 
been  lost  by  sale  or  pre-emption.  It  may  be  still  longer  before 
a  selection  is  made  to  supply  this  loss.  "  In  Sioux  City  &  St. 
P.  R.  Co.  V,  Chicago,  M.  &  St.  P.  R.  Co.,  117  U.  S.  406,  408, 
24  Am.  &  Eng.  R.  Cas.  100,  where  the  railroad  grant  as  to  in- 
demnity lands  was  substantially  similar  to  the  one  in  this  case^ 
and  one  of  the  questions  was  as  to  the  title  to  the  indemnity 
lands,  the  court  said  :  "  No  tJtle  to  indemnity  lands  was  vested 
until  a  selection  was  madr  by  which  they  were  pointed  out 
and  ascertained,  and  the  selection  made  approved  by  the  sec- 
retary of  the  interior. "  In  Barney  v.  Winona  &  St.  r.  R.  Co., 
117  U.  S.  228,  232,  26  Am.  &  Eng.  R.  Cas.  5 13,  the  court  said: 
**  In  the  construction  of  land-grant  acts  in  aid  of  railroads,  there 
is  a  well-established  distinction  observed  between  *  granted 
lands '  and  *  indemnit}^  lands.  *  The  former  are  those  falling 
within  the  limits  specially  designated,  and  the  title  to  which 
attaches  when  the  lands  are  located  by  an  approved  and  ac- 
cepted survey  of  the  line  of  the  road  filed  in  tne  land  depart- 
ment, as  of  the  date  of  the  act  of  congress.  The  latter  are 
those  lands  selected  in  lieu  of  parcels  Tost  by  previous  dispo- 
sition or  reservation  for  other  purposes,  and  the  title  to  which 
accrues  only  from  the  time  of  their  selection."  The  same  view 
has  been  held  by  different  attorney  generals  of  the  United 
States,  in  their  official  communications  to  heads  of  the  de- 
partments, where  selections  of  the  public  lands  have  been 
granted,  subject  to  the  approval  of  the  secretary  of  the  interior, 
( Cape  Menaocino  Light-House  Site,  14  Ops.  Atty.  Gen.  50 ; 
Portage  Land  Grant,  Id,  645, )  and  such  has  been  the  consist- 
ent practice  of  the  land  dfepartment.  The  uniform  language 
is  that  no  title  to  indemnity  lands  becomes  vested  in  any  com- 
pany or  in  the  state  until  the  selections  are  made ;  and  thev 
are  not  considered  as  made  until  they  have  been  approved, 
as -provided  by  statute,  by  the  secretary  of  the  interior.  It 
follows  from  these  views  that  the  indemnity  lands  described 
in  the  complaint  were  not  subject  to  taxation  »s  the  property 
of  the  railroad  company  in  1883.  The  judgment  of  the  su- 
preme court  of  Wisconsin  must  therefore  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  decree  pergetually 
enjoining  the  collection  of  the  taxes  levied  in  the  year  1883 
upon  the  indemnity  lands,  and  dismissing  the  complaint  as  to 
the  1 1  parcels,  of  40  acres  each.     And  it  is  so  ordered. 
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Taxation— CranteM  of  "Railroad  Land"Qrant  Lands"  Reserved  for  Pay- 
ment of  Claims. — The  "  railroad  land-grant  lands"  reserved  and  retained 
bv  the  state  of  Minnesota  for  the  payment  of  claims  incurred  in  the  con- 
struction of  certain  lines  of  railroad,  and  subsequently  sold  by  it  pursuant 
to  the  provisions  of  f  9,  chap.  201.  Minn.  Sp.  Laws,  1877,  are  subjea  to  tax- 
ation in  the  hands  of  the  grantees  of  the  state,  and  no  one  but  the  United 
States  can  raise  the  question  of  the  authority  of  the  state  to  dispose  of  these 
lands  for  the  purpose  expressed  in  the  acts  referred  to.  A  railroad  com- 
pany which  has  acquired  title  to  the  land  through  conve]^ances  by  the  pur- 
chasers from  the  state  cannot  raise  the  question.  Morrison  County  v,  St, 
Paul  <St  N.  P.  R.  Co..  Mmn.  Sup.  Ct.,  Feb.  7,  1890.  Mitchell,  J.,  said  :— 
"  The  lands  in  question  were  a  part  of  the  "  railroad  land-grant  lands'  which 
were  reserved  and  retained  by  the  state  by  §  9,  chap.  201,  Sp.  Laws  1877,  for 
the  payment  of  claims  incurred  in  the  construction  of  the  lines  from  Watab 
to  Brainerd  and  from  Crookston  to  St.  Vincent.  See  Western  R.  Co.  v. 
De  Graff,  27  Minn.  i.  In  pursuance  of  the  provisions  of  this  act,  the  lands 
were  sold  and  conveyed  by  the  state  to  Benjamin  B.  Eaton,  and  bv  Eaton 
to  A.  A.  De  Graff,  and  by  De  Graff  to  St.  Paul  &  Northern  Pacific  Rail- 
wav  Company,  which  now  claims  that  the  lands  are  exempt  from  taxation. 
It  IS  difficult  to  see  on  what  possible  ground  such  a  claim  can  be  seriously 
urged.  The  state  in  selling  these  lands  certainly  never  contracted  that  they 
should  be  exempt  from  taxation  in  the  hands  of  the  grantees.  They  were 
undoubtedly  taxable  in  the  hands  of  Eaton,  the  immediate  grantee  of  the 
state,  and  they  cannot  be  any  the  less  so  now  because  subsequently  pur- 
chased by  a  railroad  company,  unless  held  and  appropriated  by  it  to  the 
proper  purposes  of  the  corporation  in  the  construction  and  operation  of  its 
railroad,  in  which  case  commuted  taxation  in  the  form  of  a  percentage 
on  its  gross  earnings  would  apply.  There  is  no  claim,  however,  that  these 
lands  are  held  or  used  for  any  such  purpose.  The  railway  company,  how- 
ever, contends  that  as  the  lands  in  Question  were  granted  by  the  United 
States  to  the  state,  for  the  purpose  of  aiding  in  the  construction  of  certain 
lines  of  railway,  the  state  had  no  authority  to  dispose  of  them  for  the  pur- 
poses expressed  in  the  ninth  section  of  tKe  act  of  1877.  But  as  was  held  in 
Western  R.  Co.  v.  De  Graff,  supra^  the  railway  company  is  not  in  a  position 
to  raise  this  question.  No  one  but  the  United  States  can  complain  that 
the  conditions  subsequent  annexed  to  the  grant  to  the  state  have  not  been 
complied  with  or  have  been  violated.  The  contention  of  the  company  is 
suicidal,  for  the  only  title  it  has  to  these  lands  is  derived  from  this  sale  of 
the  state  to  Eaton.  Whatever  rights  it  has  to  the  land  grant  formerly  held 
by  the  St.  Paul  &  Pacific  Railway  Company  flow  from  the  same  act  ot  1877, 
by  the  seventh  section  of  which  the  privileges  and  grants  it  conferred  were 
expressly  '  subject,  however,  to  the  exceptions,  limitations,  terms,  and  con- 
ditions hereinafter  mentioned,'  and  by  the  ninth  section  these  lands  were 
expressly  reserved  and  retained  by  the  state." 
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State  ex  rei.  Bell 

Harshaw,  Treasurer,  etc. 
(Wisconsin  Supreme  Courts  March  18,  1890.) 

Exemption  from  Taxation — Duration — Patents  for  Lands  Granted* — When, 
by  statute,  lands  are  granted  to  a  railroad  company  to  aid  in  the  construc- 
tion of  its  road,  and  it  is  provided  that  patents  for  the  lands  earned  shall 
be  issued  to  the  company  on  completion  of  each  section  of  20  miles,  and  a 
subsequent  statute  provides  that  all  lands  theretofore  patented,  or  which 
might  thereafter  be  patented  by  the  state  to  the  company  "  are  hereby  ex- 
empted and  shall  remaia  exempt  from  taxation  ♦  *  ♦  for  the  penod  of 
10  years,"  the  exemption  takes  effect  immediately  as  to  all  lands  acquired 
by  the  company  under  the  grant,  and  is  limited  to  a  period  of  10  years  from 
the  date  of  the  statute  con^rring  it,  and  does  not  extend  to  a  period  of  10 
years  from  the  date  of  the  respective  patents  for  the  lands. 

Percentage  in  Lieu  of  Taxation — Nature — Apportionment  to  Counties. — A 
statute  granting  lands  to  a  railroad  company  provided  that  the  company 
should  at  specified  times  "  make  a  report  of  its  gross  earnings  for  the  pre- 
ceding year,  and  shall  each  year  during  the  continuance  of  the  exemption" 
pay  to  the  state^*  a  sum  equal  to  5/^^  centum  of  its  gross  earnings  for  the  pre- 
ceding year,  which  shall  be  in  lieu  of  all  other  license  fees  exacted  from  said 
company,"  and  also  provided  that  the  state  treasurer  should  apportion  the. 
money  so  received  among  the  several  counties  and  pay  over  the  same. 
Held,  that  the  5  per  centum  so  received  by  the  state  treasurer  was  not  in 
eHect  a  tax  upon  the  gross  earnings  of  the  line  of  the  road  for  the  preced- 
ing year,  but  was  merely  the  license  fee  for  the  year  in  which  it  was  paid, 
and  that  the  counties  had  no  claim  to  a  proportion  of  the  percentage  paid 
by  the  company  to  the  state  treasurer  in  the  year  following  thaWin  which 
the  exemption  expired. 

Same — Payment  after  Expiration  of  Statute — Right  of  Counties. — Although 
the  state  treasurer  received  such  sum  from  the  railroad  company  as  the 
percentage  payable  in  consideration  of  the  exemption  granted,  yet  as  it  was 
paid  after  the  expiration  of  the  exemption,  he  was  under  no  duty  to  the 
several  counties  to  pay  over  the  same  to  them,  the  payment  to  him  of  a 
sum  which  was  not  due  being  a  matter  entirely  between  him  and  the  rail- 
road company  in  which  none«of  the  counties  had  any  concern. 

Same — Payment  to  Counties — Appropriation. — Under  the  provision  of  the 
Wisconsin  constitution  that  "  no  money  shall  be  paid  out  of  the  treasury 
except  in  pursuance  of  an  appropriation  by  law,"  the  state  treasurer  has  no 
authority  to  pay  over  the  sum  so  received  after  the  expiration  of  the  ex- 
emption, the  law  authorizing  the  apportionment  among,  and  payment  to, 
the  counties  having  expited  by  its  own  limitation. 

This  is  an  application  on  behalf  of  the  counties  of  Bayfield 
and  Burnett  for  a  "writ  of  mandamus  to  compel  the  appor- 
tionment and  payment  of  $47,207.09,  now  in  the  hands  of  the 
state  treasurer,  pursuant  to  chapter  22,  Laws  1879.  ^^^  ^^- 
lation  alleges,  in  efifect,  the  acts  of  congress  of  June  3,  1856, 
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and  May  5,  1864,  granting  to  this  state  a  large  quantity  of 
public  lands  to  aid  in  the  construction  of  a  rauroad  Irom  the 
St.  Croix  river  or  lake  to  the  west  end  of  Lake  Superior  and 
Bayfield,  upon  conditions  specified  in  sdid  acts  ;  that  bv  chap- 
ter 126,  Laws  1874,  the  legislature  of  this  state,  for  tne  pur- 
pose of  aiding  in  the  construction  of  said  road,  granted  to 
the  North  Wisconsin  Railway  Company  all  the  right,  title, 
and  interest  which  said  state  then  had,  or  which  it  might 
thereafter  acquire,  in  and  to  all  ot*  said  lands  applicable  to 
said  line  of  road,  upon  the  performance  of  the  conditions 
therein  prescribed.  The  relation  then  sets  out  in  full  said 
chapter  22  of  the  Laws  of  1879,  which  went  into  effect  Feb- 
ruary 21,  1879,  ^"d  further  alleges,  in  effect,  that  May  25, 
1880,  articles  of  consolidation  by  and  between  said  Psorth 
Wisconsin  Railway  Company  and  the  Chicago,  St.  Paul  & 
Minneapolis  Railway  Company,  a  corporation  then  duly  or- 
ganized and  existing  under  the  laws  01  Wisconsin,  were  exe- 
cuted and  recorded  as  required  by  law,  by  which  articles 
there  was  created  and  incorporated  pursuant  to  the  laws  of 
this  state,  and  has  ever  since  continued  to  exist,  a  new  cor- 
poration, under  the  name  of  the  **  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company,"  and  which,  for  con- 
venience, will  be  hereafter  called  the  *'  Omaha  Company :  " 
that  by  said  articles  of  consolidation  and  incorporation  the 
Omaha  Company  thereupon  became,  and  ever  since  has  been 
and  now  is,  tne  successor,  owner,  and  entitled  to  the  posses- 
sion, of  all  the  property,  franchises,  rights,  powers,  privi- 
leges, and  immunities,  including  all  exemptions  from  fees  and 
taxes,  which  had  been  provided  by  law,  acquired  by,  grant- 
ed to,  or  was  at  the  time  of  said  consolidation  owned  by,  its 
predecessors  ;  that  said  North  Wisconsin  Railway  Company 
duly  accepted  all  the  terms  and  conditions  contained  in  botn 
the  acts  mentioned,  and  began  within  the  proper  time  the 
construction  of  said  railroad,  and  its  successor  continued  such 
construction,  as  provided  by  said  acts,  until  December  3,  1883, 
when  the  same  was  fully  completed  and  duly  accepted  by 
the  state  ;  that  from  time  to  time  during  the  progress  of  anci 
subsequent  to  the  completion  of  said  railway,  upon  due  proof 
of  the  compliance  of  said  North  Winconsm  Kailway  Com- 
pany and  its  successor  with  the  terms  of  said  laws,  the  gover- 
nor of  the  state  caused  to  be  issued  to  said  last  named  com- 
pany and  its  said  successor  proper  patents  to  said  lands  ;  that 
a  large  amount  thereof  was  so  patented  in  each  of  the  years 
1874  and  1875,  and  each  of  the  years  1880  to  1885,  inclusive; 
that  said  North  Wisconsin  Railway  Company  and  its  said 
successor  have  in  all  things  fully  performed  and  fulfilled,  or 
are  ready  and  willing  to  do  so,  all  the  provisions  of  said  laws, 
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and  each  of  them,  on  their  part ;  that  the  North  Wisconsin 
Railway  Company  and  its  said  successor  have  from  year  to 
year,  since  the  passage  of  said  chapter  22,  made  a  report  of 
Its  gross  earnings  for  the  preceding  year,  paid  to  the  state 
treasurer  the  5  per  centum  thereof,  and  prepared  and  filed 
with  the  state  treasurer  and  the  several  county  treasurers  the 
list  of  exempt  lands,  at  the  times  and  in  the.  manner  prescribed 
by  sections  6  and  7  of  said  act;  that  during  1889  the  said 
Omaha  Company,  as  such  successor,  has  paid  to  the  state 
treasurer  the  sum  of  $47,207.09  as  a  5  per  centum  of  the  gross 
earnings  of  its  Northern  Di\  ision,  for  the  respective  months 
of  the  years  1888,  aggregating  $944,141.77,  as  required  by 
said  chapter  22,  and  no  other  act,  and  the  same  was  known 
to  said  treasurer  at  the  time,  and  that  he  receipted  for  one- 
half  the  amount  thereof  February  9,  1889,  and  the  other  half 
thereof  August  5,  1880;  that,  on  the  gross  earnings  of  the 
other  divisions  of  said  Omaha  Company's  road  for  1888,  it 

f)aid  at  the  same  time,  to  said  state  treasurer,  a  4  per  centum 
icense  fee,  as  provided  in  sections  1211-1213,  Rev.  St.;  that 
said  Omaha  Company,  as  such  successor,  was  August  i,  1889, 
the  owner,  under  patents  from  the  state  issued  since  1880,  of 
163,186  acres  t)f  land,  the  larger  portion  of  which  was  situated 
in  said  counties  of  Bayfield  and  Burnett.  The  relation  also 
shows  the  number  of  acres  exempt  under  said  chapter  22, 
each  year  since  its  passage,  the  names  of  the  counties  with- 
in which  they  are  situated,  and  the  amount  apportioned  to 
each  of  said  counties  for  each  of  said  years  pursuant  to  that 
chapter.  It  is  also  therein  alleged,  in  effect,  that  by  the  terms 
of  said  chapter  22  it  became  and  was  the  duty  of  said  state 
treasurer,  upon  the  receipt  of  said  list  or  statement  of  exempt 
lands  for  1889,  to  apportion  the  said  $47,207.09  among  said  sev- 
eral counties  upon  the  basis  of  the  total  acreage  of  land  so  ex- 
empt, and  thereupon  transmit,  before  September  15,  1889,  to 
the  county  treasurer  of  each  county  in  which  such  exempt 
lands  are  situated,  the  amount  to  which  such  county  was,  upon 
said  basis,  entitled ;  that,  disregarding  his  said  duty,  in  vio- 
lation of  said  chapter  22,  said  state  treasurer  upon  receiving 
said  list,  refused  and  neglected,  and  refuses  and  neglects,  to 
either  apportion  or  pay  over  to  any  or  either  of  said  counties 
the  amount  mentioned,  or  any  part  thereof ;  that  the  several 
counties  named  in  which  sucn  exempt  lands  are  or  were  sit- 
uated have  fully  observed  the  provisions  of  said  law  ;  that 
subsequent  to  September  15, 1889,  and  priorto  the  regular  an- 
nual meeting,  in  November,  of  the  several  county  boards  of 
said  counties,  due  demand  was  made  on  said  state  treasurer 
that  he  apportion  and  pay  over  said  sum  to  said  several  coun- 
ties in  the  manner  provided  in  said  chapter  22,  but  that  he 
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refused,  and  still  does  refuse,  to  so  apportion  or  pay  over  said 
sum,  or  any  part  thereof  ;  that  among  the  reasons  given  by 
said  state  treasurer  for  such  refusal  is  that  said  chaptor  22  ex- 
pired by  its  own  limitation  February  21,  1889,  and  that  said 
counties  have  no  right  or  interest  in  the  sum  named,  or  any 
part  thereof. 

To  such  relation  the  said  Harshaw  made  return  as  required 
by  law,  which   return   consisted  largely  of  admissions,  and 
among  other  things  admitted,  in  eflFect,  that  said  North  Wis- 
consin Railway  Company  and  its  successor  has  since  the  pas- 
sage of  said  cKapter  22  made  report  of  its  gross  earnings  for 
the  preceding  year,  and  paid  to  such  tre«isurer  5  per  centum 
of  said  earnings  upon  its  Northern  Division,  now  owned  and 
occupied  by  the  Omaha  Company,  and  that  said  5  per  centum 
of  its  gross  earnings  for  the  year  1889  amounted  to  the  sum 
stated,  and  that  said  sum  was  received  by  him  from  said  com- 
pany ;  but   he   expressly  therein   denies,  in  eflFect,  that  said 
amount  was   paid  by  said  Omaha  Company  or  received  by 
said  state  treasurer  as  and  for  said  5  per  centum  provided  by 
said  chapter  22,  and  alleges,  in  effect,  that  said  moneys  were 
paid  at  the  same  time  with  the  other  license  fees  referred  to 
in  the  relation,  and  received  from  said  company,  and,  in  a 
gross  sum,  was  transmitted  to  said  treasurer,  he  receiving  the 
same,  and  the  whole  thereof,  as  a  license  fee  for  the  operation 
of   all  the  lines  of  said  Omaha  Company  in  Wisconsin  ;  that 
in  the  year  1879,  *^"^  after  the  passage  01  said  chapter  22,  and 
on  or  before  August  15,  1889,  the  said  North  Wisconsin  Rail- 
way Company  duly  prepared  and  filed  in  the  office  of  the 
state  treasurer  a  list  of  all  lands  for  which  they  had  received 
patents  which   were  exempt   under  the   provisions  of  said 
chapter  22,  showing  the  location  of  such  lands  as  were  locat- 
ed in  the  counties  of   Barrow,  Burnett,  Polk,  and  St.  Croix, 
and  that  said  company  paid  to  the  state  treasurer  during  the 
year  1879,  ^^^  ^^  ^^  beiore  August  10,  1879,  ^  sum  of  money 
equal  to  5  per  centum  of  the  gross  earnings  received  b^^  said 
company,  as  shown  by  its  record  then  on  file  in  the  office  of 
said  treasurer,  and  that  the   said    moneys  received  were  ap- 
portioned between  the  above-named  counties,  and  duly  trans- 
mitted and  paid  to  them,  the  amounts  paid  each  of  said  coun- 
ties  appearing   upon  Exhibit  D,  attached   to   said   relation  ; 
that  said  Nor^h  Wisconsin  Railway  Company  and  the  said 
Omaha  Company,  as  its  successor,  have  for  each  year  subse- 
quent to  1879,  up  to  and  including  i888,duly  filed  said  list  of 
exempt  lands,  and  paid  to  the  treasurer  of  the  state  the  sum 
of  5  per  centum  upon  the  gross  earnings  of  the  North  Wis- 
consin Railway  Company,  now  known  as  the  "  Northern  Di- 
vision," and  that  the  amount  received  during  said  years,  re- 
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spectively,  from  said  company  or  companies,  has  been  duly 
apportioned  between  the  counties  in  which  said  lands  were 
located,  as  shown  by  said  Exhibit  D  ;  that  the  Omaha  Com- 
pany duly  filed  the  list  of  lands  before  August  15, 1889,  show- 
ing the  location  of  lands  still  held  by  it,  beine  the  number  of 
acres  and  in  the  counties  as  shown  by  said  Exhibit  D,  but 
that  said  treasurer  has  refused  to  apportion  the  amount  of 
license  fee  paid  by  said  company  upon  said  Northern  Division 
among  the  counties  in  which  said  lands  are  located,  for  the 
reason,  as  he  is  advised  and  verily  believes,  that  the  time  for 
which  said  lands  were  exempt  from  taxation  as  provided  by 
said  chapter  22  had  expired  before  the  filing  of  said  list  or 
the  payment  of  said  license  fee,  and,  having  go  expired,  that 
none  of  the  counties  named  in  the  petition  or  shown  upon 
said  Exhibit  D  were  entitled  to  receive  said  money,  or  any 
portion  thereof.  To  such  return  so  made  by  said  state  treas- 
urer the  relator  demurs  on  the  ground  that  it  does  not  state 
a  defense  to  said  relation. 

The  respondent  Timme  moves  the  court  to  quash  such  al- 
ternative writ,  as  to  him,  on  the  ground,  in  eflFect,  that  the 
petition  does  not  set  forth  facts  sufficient  to  impose  upon  him 
the  duty  of  issuing  warrants  for  said  money  upon  the  state 
treasury. 

Richmond  Sr  Smith  for  relator. 

Z.  K.  Luse,  Asst.  Atty.  Gen.,  for  respondent. 

Cassoday,  J. — The  grant  to  the  North  Wisconsin  Railway 
Company,  by  chapter  126,  Laws  1874,  was  upon  the  express 
condition  that  the  said  company  should  immediately 
proceed  with  the  construction  of  said  road,  and  stauuico*- 
should  construct  so  much  thereof  the  first  year  as  ^I^o»!*" 
should  with  that  already  constructed,  make  40 
miles,  and  not  less  than  20  miles  each  year  thereafter,  and 
that  the  whole  should  be  completed  within  seven  years  after 
the  passage  of  said  act ;  and  tne  act  required  the  company, 
upon  acceptance,  to  give  a  bond,  as  prescribed,  for  the  per- 
formance of  such  condition,  with  a  forfeiture  in  case  of  fail- 
ure ;  and  the  governor  was  therein  required,  as  often  as 
"  satisfactory  proof  that  twenty  continuous  miles  "  of  said 
road  should  be  completed,  as  required,  to  issue  and  deliver, 
or  cause  to  be  issued  and  delivered,  to  said  company,  patents 
in  due  form,  from  the  state,  for  200  sections  01  said  lands. 
That  act  contained  no  exemption  of  the  lands  to  be  so  pat- 
ented, from  taxation.  Had  that  act  been  complied  with,  the 
whole  of  that  line  of  the  road  would  have  been  completed  in 
i88i,and  the  company  then  would  have  been  entitled  to  all 
its  patents.     Of  course,  as  fast  as  any  portion  of  said  railway 

41  a.  &  E.  R.  Gas. — 44 
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was  completed  and  went  into  operation,  it  was  required,  as 
the  law  then  stood,  to  pay  the  license  fee  prescribed  by  the 
General  Statutes  then  in  force.  Sections  121 1,  121 3,  Rev. 
St.  Section  2,  chap.  113,  Laws  1875,  provided  that  "all  those 
railroad  companies  whose  lines  of  road  are  now  incomplete 
or  are  in  process  of  construction,  and  to  aid  in  the  building 
of  which  the  general  government  has  donated  grants  of  land, 
and  which  are  not  exempted  from  taxation  on  said  lands  for 
the  next  five  years,  are  hereby  exempted  from  the  payment 
of  the  license  lees  required  by  law  for  said  five  years."  That 
section  applied  to  the  North  Wisconsin  Railway,  then  incom- 
plete and  m  process  of  construction,  and  exempted  that  com- 
pany from  the  payment  of  such  license  fees  for  the  said  period 
of  five  years ;  that  is  to  say,  to  January  i,  1880.  Section  1212, 
Rev.  St.,  (chapter  261,  Laws  1878,)  provided,  in  effect,  that 
the  lands  applicable  to  the  construction  of  said  road,  by  said 
company,  through  the  counties  of  Ashland  and  Bayfield,  and 
which  might  be  acquired  by  the  construction  of  the  same, 
**  shall  be  and  remain  exempt  from  all  assessments  and  all 
taxation  of  every  kind  for  the  period  of  five  years  from  the 
time  such  company. acquires  title  to  the  same,*'  except  that 
whenever  any  of  said  lands  should  be  sold,  contracted  to  be 
sold,  or  leased,  the  same  should  immediately  become  subject 
to  taxation ;  but  that  exemption  was  subject  to  the  condition 
that  not  less  than  20  miles  of  said  road,  commencing  at  some 

Eoint  between  Ashland  and  Bayfield,  should  be  completed 
efore  April  2,  1880,  and  prqvided  that  the  act  should  only 
apply  to  said  lands  in  those  two  counties.  Section  i,chap. 
22,  Laws  1879,  provided,  in  effect,  that  all  lands  theretofore 
patented  by  the  state  to  the  said  North  Wisconsin  Railway 
Company  not  theretofore  sold,  or  contracted  to  be  sold,  by 
said  company,  and  all  lands  which  might  thereafter  be  patent- 
ed by  the  state  to  the  said  company,  under  chapter  126,  Laws 
1874,  "are  hereby  exempted,  and  shall  remain  exempt,  from 
taxation  of  all  kinds,  general  and  local,  and  from  assessments 
of  every  nature,  for  the  period  of  ten  years."  Section  4  of 
the  act  provided,  in  effect,  that  whenever  any  of  the  lands  so 
exempted  should  be  sold,  contracted  to  be  sold,  leased,  or 
conveyed,  or  the  pir\e  thereon  sold  or  cut,  the  same  should 
immediately  become  taxable.  Section  5  of  the  act  declared, 
in  effect,  that  the  main  object  and  purpose  of  the  act  was  to 
aid  in  securing  the  completion  and  equipment  of  said  railway, 
and  to  enable  the  company  to  apply  the  avails  of  its  lands  to 
such  construction  and  equipment ;  the  exemption  therein 
provided  being,  in  the  opinion  of  the  legislature,  necessary 
for  said  purposes,  and  demanded  by  the  public  interest.  Sec- 
tion 6  ot  the  act  provided,  in  effect,  that  the  said  North  Wis- 
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consin  Railway  Company  should,  "at  the  times  and  in  the 
manner  fixed  by  the  Revised  Statutes  for  similar  reports  from 
other  railroads  of  the  state,  make  a  report  of  its  gross  earn- 
ings for  the  preceding  year,  and  shall  each  year,  during  the 
continuance  of  the  exemption  provided  by  section  one,  pay 
into  the  state  treasury,  at  the  times  fixed  by  the  Revised 
Statutes  for  the  payment  by  railway  companies  of  their  li- 
cense  fees,  a  sum  equal  to  five  per  centum  of  its  gross  earn- 
ings for  the  preceding  year,  which  will  be  in  lieu  of  all  other 
license  fees  exacted  from  said  company."  Section  7  of  the 
act  provided,  in  effect,  that  the  company  should,  on  or  before 
August  1 5th  in  each  year,  cause  a  sworn  list  of  the  lands 
owned  by  it  August  ist  in  such  year  in  each  of  said  several 
counties,  and  exempt  from  taxation,  to  be  prepared,  and  to 
file  a  copy  thereof  in  the  office  of  the  state  treasurer,  and  also 
send  a  copy  thereof  to  the  treasurers  of  said  counties,  re- 
spectively. Section  8  of  the  act  provided,  in  effect,  that  the 
state  treasurer,  on  the  receipt  of  said  list,  should  apportion 
the  amount  of  money  so  received  from  the  company  among 
said  several  counties  as  they  might  be  entitled  to  the  same 
under  that  act,  and  thereupon  pay  over  the  same  to  said 
counties,  respectively.  The  5  per  centum  thus  to  be  appor- 
tioned among,  and  paid  to,  the  respective  counties  named, 
was  a  sum  equal  to  5  per  centum  of  the  gross  earnings  of  the 
company  for  the  preceding  year,  as  required  by  section  6  of 
the  act.  By  that  section,  such  5  per  centum  was  only  to  be 
paid  into  the  state  treasury  at  the  times  fixed  by  sections  12 1 1- 
12 13,  Rev.  St.,  for  the  payment  by  railway  companies  of  their 
license  fees  for  **  each  year  during  the  continuance  of  the  ex- 
emption provided  by  section  one  "  of  that  act.  The  material 
question  for  consicleration,  therefore,  is,  when  did  the  ex- 
emption prescribed  by  section  i  of  the  act  commence,  and 
how  long  did  it,  or  was  it  to,  continue  ? 

The  learned  counsel  for  the  relator  contends  that  the  words, 
"are  hereby  exempted,  and  shall  remain  exempt,  from  taxa- 
tion of  all  kinds,     *    *     *     for  the  period  of  ten 
years,  "  should  be  construed  as  not  commencing,     Kxemptio* 
as  to  any  batch  of  lands  subsequently  patented  by     ^"llu\t 
the  state  to  the  company,  until  they  were  in  fact  so     luute. 
patented,  and  then,  as  to  that  batch,  continue  for 
the  period  of  10  years  from  the  date  of  such  patents,  unless 
in  tne  meantime  the  company  should  part  with  the  title,  or 
sell  or  cut  the  pine  thereon,  and  that  the  same  rule  would 
apply  to  each  and  every  batch  so  subsequently  patented.     A 
moment's  reflection  as  to  the  facts  and  circumstances  existing 
at  the  time  of  the  passage  of  the  act,  and  thelaw  applicable, 
will  reveal  the  endless  confusion  that  such  a  construction 
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would  necessarily  create.  As  indicated  in  the  foregoing 
statement,  at  the  time  that  section  went  into  effect  a  large 
portion  of  said  lands  had  been  patented  to  the  company  by 
the  state  ;  and  many  of  them  had  been  expressly  exempted 
from  taxation  and  were  still  exempt.  Only  a  portion  of  the 
line  of  road  however,  had  been  constructed.  As  often  as  20 
miles  of  the  road  was  subsequently  constructed,  the  company 
was  entitled  to  a  new  batch  of  patents  therefor.  The  whole 
was  not  completed  until  December  3,  1883.  Of  course,  such 
land-grant  lands,  even  in  the  place  limits,  only  became  taxable 
as  fast  as  they  were  earned  by  such  construction,  and  certified 
to  by  the  state  authorities.  But  none  of  such  lands  as  were 
situated  in  the  indemnity  limits,  even  though  so  earned  and 
so  certified  to,  became  taxable  until  actually  selected,  and 
such  selections  actually  approved  by  the  secretary  of  the  in- 
terior. Wisconsin  Cent.  K.  Co.  v.  Price  Co.  133  U.  S.  496, 
ante,  p.  669.  in  part  reversing  64  Wis.  579.  As  there  held, 
no  constructive  approval  would  render  them  taxable.  Quite 
likely,  some  of  those  lands  have  not  yet  been  so  approved ; 
and  as  to  them,  on  the  theory  of  counsel,  the  10  years  would 
not  begin  until  such  approval.  That  theory  would  obvious- 
ly lead  toalmost  endless  confusion,  and  should  not  be  adopted 
unless  imperatively  demanded  by  the  language  of  the  section. 
The  words  **  exempted, "  and  ** remain  exempt,  *  *  * 
for  the  period  of  ten  years,  "  pretty  clearly  indicate  that  the 
legislature  only  contemplated  one  lo-years  period  of  exemp- 
tion, and  that  that  should  include  all  sucn  lands  w^hether 
previously  patented  and  then  exempt,  or  exempt  by  reason 
of  not  yet  having  been  earned  and  certified,  or  such  as  should 
be  subsequently  patented.  This  construction  is  strengthened 
by  the  well-settled  rule  in  such  cases  repeatedly  sanctioned 
by  the  supreme  court  of  the  United  States,  and  very  recent- 
ly in  these  words :  "  Exemptions  from  taxation  are  regarded 
as  in  derogation  of  the  sovereign  authority  and  of  common 
right,  and,  therefore,  not  to  be  extended  beyond  the  exact 
and  express  requirements  of  the  language  used,  construed 
sfrictisst?ni Juris.  **  Yazoo  &  M.  V.  R.  Co.  v.  Thomas,  132  U. 
S.  185,  37  Am.  &  Eng.  R.  Cas.  392;  Vicksburg,  S.  &  P.  R. 
Co.  V.  Dennis,  1 16  U.  S.  668,  24  Am.  &  Eng.  R.  Cas.  500,  and 
cases  there  cited.  We  must  hold  that  the  period  of  10 years 
of  such  exemption  commenced  February  21,  1879,  ^^^  ^^^' 
pletely  terminated  as  to  any  and  all  lands  to  which  it  was  or 
could  become  applicable,  February  21,  1889. 

But  it  is  contended  by  counsel  for  the  relator  that,  even  if 
such  be  the  true  construction  of  the  section,  yet  that  the  5 
per  centum  so  received  by  the  state  treasurer  m  1889  was,  in 
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effect,  a  tax  upon  the  gross  earnings  of  that  line  of  road  for  the 
year  1888,  and  hence  that,  the  counties  in  question 
were,  respectively,  entitled  to  their  share  of  the  »•»■»■••' p^i^- 
same.     Tne  sixth  section,  however,  provides,  in  ef-  g^J^^**^* 
feet,  that  such  license  fees  to  be  so  paid  by  said  com-  eetptiu 
pany  for  any  current  year  should  be  **  a  sum  equal 
to  five  per  centum  01  its  gross  earnings  for  the  preceding 
year, "  payable  at  the  times  fixed  in  the  Revised  Statutes. 
Sections  1211-1213.     In  other  words,  that  section  and  these 
Revised    Statutes   merely  prescribed   that  as  the  way  for 
measuring  and  ascertaining  the  amount  of  such  license  fee  for 
the  year  in  which  it  was  paid,  and  not  as  a  tax  on  such  gross 
earnings  for  such  preceding  year.     State  v,  McFetridge,  56 
Wis.  256.     Under  this  construction,  the  counties  in  question, 
respectively,  received  their  proportionate  share  of  such  li- 
cense fees  collected  under  said  chapter  22  in  the  year  1879, 
and  each  of  the  following  years,  down  to  and  including  1888, 
making  10  consecutive  years  in  all,  or,  in  other  words,  the 
full  period  of  such  exemption.     This  fully  appears  from  the 
relation,  as  well  as  the  return. 

But  counsel  for  the  relator  further  contend  that,  even  if 
such  constructions  are  correct,  and  the  counties  in  question 
have  no  legal  right  to  the  license  fees  so  collected 
for  the  3rear  1889,  yet  that  as  the  company  volun-  SjJJielto 
tarily  paid  them  as  such  5  per  centum  under  said  perrenuge 
chapter  22,  and  the  state  treasurer  received  them  as  p»w  »ft«r 
such,  he  thereby  became  a  mere  trustee  for  said  J^^*JJ),^'**  *' 
counties,  and  hence  is  estopped  from  denying  such 
trust,  or  refusing  to  execute  the  same  by  apportioning  and 
paying  over  the  money.  There  are  several  difficulties  in  the 
way  of  such  contention.  In  the  first  place  it  must  be  ad- 
mitted that  he  received  the  monejs  as  state  treasurer,  and 
not  as  a  mere  individual.  His  duties  as  such  state  treasurer 
were  prescribed  by  law.  Since  the  law,  as  we  have  found, 
did  not. require  him  to  apportion  and  pay  that  money  over  to 
the  counties  in  question,  it  is  very  obvious  that  he,  as  such 
treasurer,  owed  no  duty  to  them  to  do  so.  Besides,  it  ap- 
pears from  his  return  that  he  received  said  money,  with  all 
other  license  fees  due  from  the  Omaha  Company,  in  gross, 
and  receipted  for  the  whole,  and  did  not  receive  them  specif- 
ically, as  5  per  centum  paid  under  said  chapter  22 ;  and  he 
very  properly  claims  that  he  is  entitled  to  four-fifths  of  said 
$47,207.09  as  the  amount  due  the  state  from  the  company  for 
the  year  1889,  under  sections  1211-1213,  Rev.  St.,  and  that,  if 
he  is  not  entitled  to  hold  the  other  fifth,  it  is  a  matter  entirely 
between  the  state  treasurer  and  the  Omaha  Company,  as  to 
which  none  of  the  counties  in  question,  as  counties,  have  any 
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concern.    We  are  constrained  to  believe  that  such  arc  the 
legal  riffhts  of  the  parties. 

But  there  is  still  another  reason  which  seems  to  be  a  per- 
fect bar  to  the  claim  of  the  relator,  regardless  of  whether  one- 
fifth  of  the  amount  named  is  rightfully  or  wron^- 


apvrTiirtL       ^"''y  ^"^  ^^  hands  of    the  state  treasurer.     It  is 
iiM.  enough  to  know  that  the  whole  amount  is  now  in 

the  state  treasury,  and  that  the  constitution  pro- 
vides that  **  no  money  shall  be  paid  out  of  the  treasury  except 
in  pursuance  of  an  appropriation  by  law. "  Section  2,  art-  8, 
and  amendment  to  the  same.  Since  there  is  no  law  author- 
izing such  apportionment  among  and  pavment  to  the  counties 
in  question,  the  state  treasurer  has  no  lawful  right  to  make 
the  same.  The  demurrer  to  the  return  is  overruled,  and  the 
alternative  writ  of  mandamus  is  quashed. 


State  ex  reL  Wine,  Collector. 

V. 

Keokuk  &  Western  R.  Co. 

(99  Mo.  30.) 

Contolldation — Mittouri  Statutt — Effect  upon  Old  Companies. — A  consol- 
idation effected  under  the  Missouri  Act  of  March  2,  1869;  relatincr  to  the 
consolidation  of  railroad  companies  organized  under  the  laws  of  tne  state 
which  connect  with  railroad  companies  organized  under  the  laws  of  adjoin- 
in  jj  states,  and  which  provides  that  the  stock  of  the  two  companies  shall 
be  surrendered  and  new  stock  issued  in  its  place  and  a  new  corporate  name 
adopted,  calls  into  existence  a  new  corporation  and  operates  a  dissolution 
of  the  old  corporations,  and  does  not  merely  amount  to  the  merger  of  the 
stock  and  property  of  one  corporation  in  another. 

Exemption  from  Taxation— Effect  of  Consolidation.— Notwithstanding  the 
provision  of  the  act  of  1869,  that  the  consolidated  company  shall  be  sub- 
ject to  the  liabilities  and  obligations  of  the  company  within  the  state,  which 
is  consolidated  with  one  in  the  adjoining  state, and  shall  be  "entitled  to 
the  same  franchises  and  privileges  under  the  laws  of  this  state"  as  if  the 
consolidation  had  not  taken  place,  the  consolidated  compaiiy  is  not  enti- 
tled to  the  benefit  of  a  statutory  exemption  from  taxation  in  favor  of  the 
old  company,  the  provision  of  the  Missouri  constitution  of  1865,  that  no 
property  shall  be  exempt  from  taxation,  having  taken  away  the  power  of 
the  legislature  to  grant  consolidated  companies  an  exemption  from  taxa- 
tion. 

Same— Decision  of  Suit  for  Taxes />f  Previous  Year— Res  Adjudicata— Rule 
of  Property. — The  decision  of  the  court  in  an  action  for  taxes  of  a  previous 
year  which  assumed  that  the  consolidated  company  succeeded  to  the  priv- 
ili^esof  the  old  company,  and  that  the  provision  of  the  constitution  did  not 
operate  to  repeal  the  redemption,  does  not  constitute  any  bar  to  an  action 
for  the  taxes  of  a  subsequent  year,  either  upon  the  ground  that  the  ques- 
tion is  res  adjudicata  between  the  parties,  or  upon  the  ground  that  rights 
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have  been  acquired  upon  the  faith  of  the  ruling  in  that  case,  although  it 
appears  that  the  question  of  law  was  involved  in  the  previous  suit,  but  was 
not  ar^ed  or  considered. 

Appeal  from  Circuit  Court,  Scotland  County. 

F,  71  Hughes  for  appellant. 

John  M.  Wood  and  John  C.  Moore  for  respondent.    • 

Black,  J. — This  is  a  suit  in  the  name  of  the  state  to  the 
use  of  Wine,  collector  of  Scotland  county,  to  enforce  the 
payment  of  state,  county,  school,  and  municipal 
corporation  taxes  levied  on  the  property  of  the  ***** 

Missouri,  Iowa  &  Nebraska  Railway  Company  for  the  tax 
year  ending  in  August,  1886.  The  defendant  corporation  be- 
came the  purchaser  of  the  railroad  property  after  the  taxes 
were  levied,  and  the  defense  is  that  the  property  was  exempt 
from  taxation  while  owned  by  the  Missouri,  Iowa  &  Nebraska 
Railway  Company.  The  circuit  court  ruled  against  the  de- 
fendant, and  hence  this  appeal. 

The  legislature,  by  the  act  of  February  9,  1856,  (Acts  1856, 
p.  94,)  incorporated  the  Alexandria:  &  Bloomfield  Railroad 
Company,  with  power  to  build  a  railroad  from  Alexandria, 
in  Clark  county,  in  the  direction  of  Bloomfield,  in  the  state 
of  Iowa,  to  a  point  on  the  line  between  this  and  that  state. 
The  act  provides  that  the  construction  of  the  road  shall  be 
commenced  within  ten  years  after  its  passage,  and  completed 
within  ten  years  thereafter,  and  that  **  the  stock  of  said  com- 
pany shall  be  exempt  from  taxation  for  a  period  of  twenty 
years  after  its  completion."  It  is  alleged  in  the  answer,  and 
not  denied,  that  the  company  was  duly  organized  in  1864, 
and  then  commenced  and  proceeded  to  carry  out  its  proper 
business  and  railroad  operations  under  the  act.  The  name 
of  the  company  was  changed  to  that  of  the  Alexandria  & 
Nebraska  City  Railroad  by  authority  of  the  act  of  February 
19,  1866,  (Acts  1865-66,  p.  222.^  There  are  several  sections  in 
this  act,  and  the  fourth  section  provides  that  the  whole  or 
any  section  thereof  shall  be  adopted  by  the  board  of  direc- 
tors, and  shall  be  in  full  force  from  and  after  the  adoption. 
It  is  alleged,  and  not  denied,  that  the  company  adopted  the 
first  section,  which  authorized  the  change  of  name ;  but  it 
does  not  appear  that  any  of  the  other  sections  were  adopted. 
The  Alexandria  &  Nebraska  City  Railroad  Company  and  the 
Iowa  Southern  Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  01  Iowa,  were  consolidated  on 
the  3rd  May,  1870,  under  the  name  of  the  Missouri,  Iowa  & 
Nebraska  Railroad  Company ;  thus  forming  one  continuous 
line  from  Alexandria,  on  the  Mississippi,  in  this  state,  to  a 
point  in  the  state  of  Iowa  near  Nebraska  City  on  the  Missouri 
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river.  It  was  admitted  upon  the  trial  that  the  railroad  was 
constructed  and  put  in  operation  through  Scotland  county  in 
1 87 1,  and  completed  to  the  state  line  in  December,  iSfz  It 
does  not  appear  how  much  work  had  been  done  in  this  state 
before  the  consolidation.  In  1886,  and  after  the  taxes  in  ques- 
tion had  been  levied,  the  entire  consolidated  road  was  sold, 
under  a  decree  of  foreclosure  entered  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Iowa,  to  certain 
individuals,  who  conveyed  it  to  the  defendant  corporation, 
the  Keokuk  &  Western  Railroad  Company.  The  period  of 
20  years'  exemption  had  not  expired  when  the  taxes  in  ques- 
tion were  levied  by  the  county  court  of  Scotland  county. 
The  general  question,  therefore,  is  whether  the  property  was 
exempt  from  taxation  while  owned  by  the  consolidated  com 
pany. 

It  was  held  in  the  case  of  Scotland  County  v,  Missouri,  I. 
&  N.  R.  Co.,  65  Mo.  123,  brought  to  recover  taxes  for  the 
year  1872,  that  the  exemption  of  the  stock  of  a  cor- 
prtlioH  rait,  poration  is  an  exemption  of  the  property  repre- 
sented by  the  stock.  The  court  then  proceeds  to 
say  :  "That  the  present  defendant  succeeded  to  all  the  privi- 
leges and  liabilities  of  the  Alexandria  &  Bloomfield  Com- 
pany is  conceded.  It  is  insisted,  however,  that  §  16,  art.  11, 
of  the  constitution  of  1865,  operated  to  repeal  the  exemption 
contained  in  the  defendant's  charter.**  It  was  then  held  that 
the  designated  section  of  the  constitution  did  not,  and  could 
not,  destroy  rights  existing  when  it  was  adopted,  and  that  the 
legislature  did  not  repeal  the  exemption  by  the  tax  law  of 
March,  1871.  As  to  the  question  actually  considered  in  that 
case,  it  is  sufficient  to  say  we  are  satisfiea  with  what  was  then 
said  and  ruled.  The-^question  whether  the  consolidated  com- 
pany succeeded  to  the  right  of  immunity  from  taxation  con- 
tained in  the  charter  of  the  Alexandria  &  Bloomfield  Com- 
pany was  then  taken  for  granted,  on  what  appears  to  have 
been  a  Concession  of  counsel  in  this  court ;  and  that  question 
we  will  now  consider. 

The  consolidation  of  the  rights,  privileges,  franchises,  and 
properties  of  two  or  more  railroad  companies  into  one,  where 
there  is  no  provision  of  the  statute  or  constitution 
l^dluLr"  ^^  ^^  contrary,  leaves  the  portions  of  the  road 
thus  formed  subject  to  the  same  rules  of  taxation 
that  existed  before  the  consolidation.  That  portion  of  new 
line  which  was  exempt  will  continue  to  be  exempt,  and  that 
portion  which  was  subject  to  taxation  will  continue  subject 
to  taxation.  This,  we  think,  is  the  result  of  the  following 
cases :  Philadelphia  &  W.  R.  Co.  v,  Maryland,  10  How.  (U. 
S.),  376;  Tomlinson  r-.  Branch.  15  Wall.  {\i,  S.),  460;  Central 
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R.  &  B.  Co.  V,  Georgia,  92  U.  S.  665 ;  Chesapeake  &  O.  R. 
Co.  V.  Virginia,  94  IL  S.  718.  The  Alexandria  &  Nebraska 
City  Railroad  Company  was  unquestionably  exempt  from 
taxation  down  to  the  time  of  the  consolidation,  namely,  3rd 
May,  1870;  and,  under  the  rule  of  the  cases  just  cited,  the 
new  company  acquired  that  immunity,  so  far  as  concerns 
the  Missouri  property,  unless  the  law  under  which  the  con- 
soiidation  was  efiFected  by  the  voluntary  act  of  the  two  cor- 
porations produces  a  different  result.  The  sixteenth  section 
of  article  11  of  the  constitution  of  1865,  which  went  into  op- 
eration before  the  date  of  the  act  under  which  the  consolida- 
tion took  place,  provides :  "  No  property,  real  or  personal, 
shall  be  exempt  from  taxation,  except  such  as  may  be  used 
exclusively  for  public  schools,  and  such  as  may  belong  to  the 
United  States,  to  this  state,  to  counties,  or  to  municipal  cor- 
porations within  this  state.**  The  plaintiff  takes  the  ground 
that,  when  two  railroad  companies  are  consolidated,  they 
thereby  surrender  their  charters,  and  the  resultant  company 
takes  Its  powers  and  rights  from  the  law  whicl;i  authorized 
the  consolidation ;  in  other  words,  that  the  old  companies 
-are  dissolved,  and  that  a  new  one  springs  into  existence.  If 
it  be  true  that  the  Alexandria  &  Nebraska  City  Company  was 
dissolved  by  the  act  of  consolidation,  and  the  new  company 
took  its  powers  from  the  act  authorizing  the  consolidation, 
then  it  must  follow  that  the  new  company  is  not  exempt  from 
taxation ;  for  the  legislature  had  been  deprived  of  the  power 
to  grant  such  immunity. 

Whether  the  old  companies  were  dissolved  must  depend 
upon  the  terms  and  provisions  of  the  act  of  March  2,  1869, 
{Acts  1869,  p.  75,)  under  which  the  consolidation 
took  place;  and  we  therefore  set  out  the  important  j^^^'^rf"  ^' 
portions  of  it.  Section  i  provides  "  that  any  rail-  kUutL 
road  company,  organized  under  the  general  or 
special  laws  01  this  state,  whose  track  shall,  at  the  line  of  the 
state,  connect  with  the  track  of  the  railroad  of  any  company 
organized  under  the  general  or  special  laws  of  any  adjoin- 
ing state,  is  hereby  authorized  to  make  and  enter  into  any 
agreement  with  sucn  connecting  company  for  the  consolidation 
olthe  stock  of  the  respective  companies  whose  track  shall  be  so 
connected,  making  one  company  of  the  two,  whose  stock  shall 
be  so  consolidated,  upon  such  terms  and  conditions  and  stip- 
ulations as  may  be  mutually  agreed  between  them,  in  accord- 
ance with  the  laws  of  the  adjoining  states  in  which  the  road 
is  located,  with  which  connection  is  thus  formed."  By  sec- 
tion 2,  the  terms  and  provisions  of  the  agreement  must  be 
approved  by  the  holders  of  a  majority  of  the  stock  in  each 
of  thfe  companies  at  a  meeting  called  for  that  purpose,  or  by 
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writing  signed  by  them.  Section  3  provides  :  After  the  terms 
of  the  consolidation  have  been  agreed  to  in  one  or  the  other 
of  the  modes  above  set  forth,  "  it  shall  be  competent  for  the 
boards  of  directors  in  each  of  said  connecting  companies  to 
carry  the  same  into  effect,  and  adopt  by  a  resolution  a  new 
corporate  name  for  the  company  which  shall  be  formed  by 
the  consolidation,  and  to  call  in  the  certificates  of  stock  then 
outstanding  in  each  company,  and  exchange  them  for  stock 
in  the  new  company,  as  may  have  been  agreed  by  the  terms 
of  consolidation  ;  and  a  copy  of  said  consolidation  agreement 
and  the  resolutions  of  consolidation,  and  the  name  adopted 
for  the  new  company,  shall  be  filed  with  the  secretary  of 
state,  and  shall  be  conclusive  evidence,"  etc.  The  fourth 
section  is  in  these  words :  "  Any  such  consolidated  company 
shall  be  subject  to  all  the  liabilities,  and  bound  by  all  the  ob- 
ligations, of  the  company  within  this  state  which  may  be 
thus  consolidated  witn  one  in  the  adjoining  state,  as  fully  as 
if  such  consolidation  had  not  taken  place,  and  shall  be  sub- 
ject  to  the  same  duties  and  obligations  to  the  state,  and  be  en- 
titled to  the  same  franchises  and  privileges  under  the  laws 
of  this  state,  as  if  the  consolidation  had  not  taken  place." 

In  Banking  Co.  v.  Georgia,  supra,  the  legislature  of  Geor- 
gia had  created  two  corporations, — the  Central  Company 
and  the  Macon  &  Western  Company.  Their  charters  limited 
the  right  of  taxation  to  one-hall  of  i  per  cent,  upon  their  net 
income.  The  companies  were  consolidated  under  an  act 
passed  in  1872;  and  the  question  was  whether  there  was  a 
surrender  of  the  charter  of  the  Central  Company .  The  court 
said :  **  It  may  be  that  the  consolidation  of  two  corporations, 
or  amalgamation,  as  it  is  called  in  England,  if  full  and  com- 
plete, may  work  a  dissolution  of  them  both,  and  its  effect  may 
be  the  creation  of  a  new  corporation.  Whether  such  be  the 
effect  or  not  must  depend  upon  the  statute  under  which  the 
consolidation  takes  place,  and  of  the  intention  therein  mani- 
fested." It  is  further  held  that  there  was  no  surrender  of 
the  charter  of  the  Central  Company,  but  the  ruling  goes  upon 
the  ground  that  the  act  only  contemplated  a  merger  of  the 
property  and  franchise  of  the  Macon  &  Western  Company 
into  the  Central  Company ;  the  latter  retaining  its  name  and 
charter.  In  Atlantic  &  G.  R.  Co.  v.  Georgia,  98  U.  S.  359, 
two  railroad  companies  had  been  incorporated  under  the  laws 
of  Georgia, — one  in  1847,  ^^^  ^^e  other  in  1856.  By  their 
charters  they  were  exempt  from  taxation  beyond  a  specific 
amount  on  their  net  income.  They  were  consolidated  under 
an  act  of  that  state  passed  in  1863,  which  gave  them  power 
to  consolidate  their  stocks,  and,  when  consolidated,  to  be 
known  as  "  The  Atlantic  &  Gulf  Railroad  Company."     By 
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that  name  the  stockholders  of  the  companies  were  empow- 
ered to  sue  and  be  sued,  to  purchase  and  enjoy  real  and  per- 
sonal property,  and  to  exercise  corporate  powers.     The  act 
also  declared  that  the  immunities,  franchises,  and  privileges 
granted  by  the  charters  of  the  two  companies  should  con- 
tinue in  force,  except  so  far  as  they  might  be  inconsistent 
with  the  act  of  consolidation.     Under  an  act  passed  in  1874, 
the  property  of  the  new  company  was  taxed  as  other  prop- 
erty.    This  act  of  1874,  it  was  held,  would  be  void,  as  im- 
pairing contracts,  but  for  the  act  of  1863  ;  and  the  court,  in 
considering  the  effect  of  the  consolidation,  said :  "  Did  the 
consolidated  companies  become  a  new  corporation,  holding 
its  powers  and  privileges  as  such,  under  the  act  of  1863  ?  Or 
was  the  consolidation  a  mere  alliance  between  two  pre-ex- 
isting corporations,  in  which  each  preserved  its  identity  and 
distinctive  existence  ?  Or,  still  further,  was  it  an  absorption 
of  one  by  another,  whereby  the  former  was  dissolved,  while 
the  latter  continued  to  exist  ?    The  answer  to  these  inquiries 
must  be  found  in  the  intention  of  the  legislature,  as  expressed 
in  the  consolidating  act.     We  think  that  intention  was  the 
creation  of  a  new  corporation  out  of  the  stockholders  of  the 
two  previously  existing  companies.     The  consolidation  pro- 
vided for  was  clearly  not  a  merger  of  one  into  the  other,  as 
was  the  case  of  Central  R.  &  B.  Co.  v,  Georgia,  92  U.  S.  665. 
Nor  was  it  a  mere  alliance  or  confederation  of  the  two.     If  it 
had  been,  each  would  have  preserved  its  separate  existence, 
as  well  as  its  corporate  name.     But  the  act  authorized  the 
consolidation  of  the  stocks  of  the  two  companies ;  thus  mak- 
ing one  capital  in  place  of  two.     It  contemplated,  therefore, 
that  the  separate  capital  of  each  company  should  go  out  of 
existence  as  the  capital  of  that  company ;  and,  if  so,  how  could 
either  have  a  continued  separate   being?"     The  court  then 
goes  on  to  say,  in  substance,  that,  as  this  new  corporation 
took  its  powers  and  privileges  from  the  act  of  1863,  it  took 
them  subject  to  the  laws  then  in  force,  and  as  a  result  the  tax 
act  of  1874  was  held  to  be  valid  and  binding  on  the  new  com- 
pany.    The  same  line  of  reasoning  is  pursued  in  the  tax  cases 
of  Maine  Cent.  R.  Co.  v^  Maine,  ^  U.  S.  499,  and  in  Atlanta 
&  C.  A.  L.  R.  Co.  V,  State,  63  Ga.  483.     The  effect  of  consol- 
idating three  railroad  companies  into  one,  says  the  court  in 
McMahan  v,  Morrison,  16  Ind.  172,  **  was  a  dissolution  of  the 
three  companies  named,  and  at  the  same  instant  the  creation 
of  a   new    corporation."     A   recent  text-book   says :     "  The 
franchises  of  a  corporation  formed  by  the  consolidation  of 
several  companies  are  derived   wholly  from  the  act  of  the 
legislature   authorizing  the   consolidation."      2   Mor.    Priv- 
Corp.  (2d  Ed.)  §  944.     The  same  doctrine  is  asserted  in  terms^ 
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more  or  less  positive,  in  the  following  cases :  Clearwater  r. 
Meredith,  i  Wall.  (U.  S.),  38;  Shields  z/.  Ohio,  95  U.  S.  323; 
Lauman  v,  Lebanon  Val.  R.  Co.  30  Pa.  St.  42. 

Now,  the  Alexandria  &  Bloomfield  Company  had,  by  its 
charter,  a  capital  stock  of  $2,000,000,  divided  into  shares  of 
$100  each.  The  act  of  1869  contemplates  and  provides  for 
the  surrender  of  the  stock  in  both  of  the  uniting  companies ; 
and  accordingly  we  find  it  provided  in  the  articles  of  consol- 
idation that  the  stock  issued  by  each  of  the  companies  and 
outstanding,  shall  be  surrendered,  and  shares  of  stock  of  the 
consolidated  company  issued  therefor.  The  act  speaks  of 
the  consolidated  company  as  "the  new  company:  "  and  the 
very  process  by  which  it  is  brought  into  being  makes  a  new 
company,  and  the  effect  of  the  consolidation  was  to  dissolve 
both  of  the  old  companies.  It  is  true,  the  act  of  i860  does  not 
specially  enumerate  the  corporate  powers  and  privileges 
conferred  upon  the  new  company,  but  the  corporate  powers 
and  privileges  are  granted  by  reference  to  the  powers  of 
the  company  in  this  state  which  unites  with  one  of  another 
state.  There  is  in  this  respect  some  difference  between  this 
case  and  that  of  Atlantic  &  G.  R.  Co.  z/.  Georgia,  98  U.  S. 
359.  But  as  said  in  Maine  Central  R.  Co.  7'.  Maine,  96  U.S.  496, 
a  new  corporation  rtiay  be  as  readily  created  bv  the  union 
of  two  or  more  companies  as  by  the  union  of  individuals ; 
and  its  powers  and  privileges  may  as  well  be  designated  by 
reference  to  the  charters  of  other  companies  as  by  special 
enumeration.  The  conclusion  is  irresistible  that  the  Mis- 
souri, Iowa  &  Nebraska  Railroad  Company  is  a  new  coporation, 
created  under  and  by  force  of  the  act  of  1869.  Being  thus  cre- 
ated after  the  adoption  of  the  constitution  of  1865,  the  legis- 
lature had  no  power  to  grant  to  it  exemption  from  taxation. 
The  exemption,  therefore,  did  not,  and  could  not,  pass  to  the 
new  company.  We  cannot  see  that  the  fact  that  one  of  the 
consolidating  companies  was  a  Missouri,  and  the  other  an 
Iowa,  corporation,  affects  the  conclusion  just  stated.  The 
new  company,  in  this  state,  is  entitled  to  the  privileges  and 
subject  to  the  obligations  imposed  upon  it  by  the  laws  of  this 
state  ;  and  in  Iowa  it  is  a  corporation  of  that  state  and  sub- 
ject to  the  laws  thereof.  By  the  legislature  of  both  states, 
however,  it  is  but  one  company. 

We  are  cited  to  a  number  of  cases  which  w^re  suits  on 
bonds,  and  involved  the  legality  of  subscriptions  made  by 
counties  to  railroad  corporations.  In  some  of  the  cases  the 
subscriptions  were  made  to  this  consolidated  company,  but 
we  do  not  see  that  any  of  them  are  decisive  of  the  ques- 
tion in  hand.  It  must  be  kept  in  mind  that  exemption 
from  taxation  will  not  be  recognized,  unless  granted  in  terms 
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too  plain  to  be  mistaken.  Chicago,  B.  &  K.  C.  R.  Co.  z\  Guf- 
f  ey ,  1 20  U.  S.  569,  29  Am.  &  Eng.  R.  Cas.  200 ;  St.  Louis  v. 
Trust  Co.,  47  Mo.  150,  155.  Such  an  exemption  is  a  personal 
privilege,  and  cannot  be  assigned  except  by  legislative  au- 
thority. State  V.  Chicago,  B.  &  K.  C.  R.  Co.,  89  Mo.  536. 
If  the  consolidated  company  is  in  any  sense  a  new  corpora- 
tion, taking  its  powers  to  be  a  corporation  and  its  privileges 
from  the  act  of  1869,  then  it  cannot  in  justice  claim  the  ex- 
emption ;  for  the  legislature  was  powerless  to  make  new 
grants  of  that  charter.  It  seems  to  us  the  tax  cases  before 
cited  are  quite  conclusive.  The  answer  sets  up  the  proceed- 
ings in  the  suit  of  Scotland  Co  v.  Missouri,  etc.,  R.  Co.,  be- 
fore mentioned,  and  reported  in  65  Mo.  123.  That  suit  was 
commenced  in  1873  to  recover  county  and  school  taxes  levied 
for  the  year  1872.  The  judgment  which  was  for  defendant, 
was  affirmed  in  1877.  It  is  also  alleged  in  the  answer,  and  not 
denied,  that  James  Sefor  and  others,  stockholders  in  the  con- 
solidated company,  filed  their  bill  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Missouri  Jo  enjoin 
the  company  from  paying  taxes  levied  by  Scotland,  Clark, 
and  Schuyler  counties,  andto  enjoin  the  county  courts,  judges 
thereof,  and  collectors  of  said  counties  from  collecting  any 
taxes  levied  upon  the  property  of  the  company  for  the  year 
1881  or  previous  years;  and  that  the  temporary  injunction 
was  made  perpetual  on  the  ground  that  the  property  of  the 
company  was  exempt  from  taxation.  According  to  the  an- 
swer, the  bill  was  filed  in  188 1.  The  case  seems  to  have  been 
determined  in  188 1.    p  Fed.  Rep.  809. 

The  taxes  sued  for  here  are  for  the  year  1886,  and  they  ac- 
crued lon^  after  those  suits  were  commenced  and  determmed. 
This  suit  IS  for  a  separate  and  distinct  cause  of  ac- 
tion, and  for  this  reason  we  do  not  see  how  the  for-  ]J^1b^,"*^J*" 
mer  judgments  can  be  a  bar  to  the  prosecuting  of  propertj. 
this  suit.     City  of  Davenport  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  38  Iowa,  633.     But  we  do  not  understand  it  to  be 
claimed  by  the  defendant,  in  this  court,  that  those  former 
judgments  operate  as  a  techinal  bar.     The  claim  is  that  rights 
have  been  acquired  on  the  faith  of  the  ruling  in  the  Scotland 
County  Case,  followed  in  the  injunction  case ;  and  to  make 
a  different  ruling  at  this  time  would  be  to  impair  the  obligation 
of  contracts,  and  therefore  violative  of  the  constitution  of  the 
United  States.     The  answer  to  this  is  that  this  court  did  not 
then  pass  upon  the  question  whether  the  exemption  from 
taxation  passed  to  the  consolidated  company.     The  question 
of  law  was  doubtless  involved  in  the  agreed  facts  in  that  case, 
but  there  were  many  other  questions  then  controverted,  and 
they  were  decided,  and  we  adhere  to  what  was  then  said  in 
respect  of  the  propositions  of  law  which  were  actually,  con- 
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sidcrcd.  It  seems  to  have  been  asserted  on  one  side,  and 
conceded  on  the  other,  in  this  court  at  least,  that  the  exemp- 
tion did  pass  to  the  consolidated  company,  if  the  exemption 
clause  in  the  Alexandria  &  Bloomfield  Company  had  not  been 
repealed  ;  and  the  court  simply  stated  the  question  as  not  a 
controverted  one  in  that  case.  "  All  this  appears  from  the  de- 
cision itself,  and  we  do  not  see  how  it  can  be  said  the  question 
which  we  have  been  considering  was  decided  in  that  case.  The 
proposition  that  the  legislature  can,  in  the  face  of  the  con- 
stitution of  1865,  exempt  property  from  taxation,  is  not  to  be 
regarded  as  established  because  of  a  concession  made  by 
counsel  in  some  former  case.  It  cannot  be  fairly  said  there 
was  a  solemn  adjudication  upon  the  point  we  have  been  con- 
sidering.    The  judgment  is  affirmed. 

Exemption  from  Taxation — Effect  of  Consolidation. — In  Keokuk  &  West- 
ern R.  Co.  V.  County  Court  of  Scotland  Co.,  41  Fed.  Rep.  305,  Thayer,  J^ 
of  the  Federal  Circuit  Court  of  the  Eastern  District  of  Missouri,  N.  D.,  dis- 
missed a  bill  for  an  injunction  restraining  the  collection,  or  attempted  col- 
lection of  taxes  against  the  railroad  company,  and  followed  the  decision 
of  the  principal  case  in  all  respects.  He  said  : — **  This  is  a  proceeding  be- 
gun on  Februar>'  13,  1888.  against  the  county  courts  of  Scotland,  Clark, 
and  Schuyler  counties.  Mo.,  and  against  the  several  persons  who  at. that 
time  were  judges  of  said  courts,  and  also  against  the  several  collectors  of 
revenue  for  said  counties,  to  restrain  them  from  collecting,  or  attempting 
to  enforce  the  collection  of,  certain  taxes  assessed  against  a  certain  railroad 
extending  through  the  counties  aforesaid,  which  at  the  date  of  the  filing  of 
the  bill  belonged  to  and  was  being  operated  by  complainant,  the  Keokuk 
&  Western  Railroad  Com  pan  v.  The  property  in  question  formerly  be- 
longed to  the  Missouri,  Iowa  i  Nebraska  Railway  Company.  Complain- 
ant acquired  title  thereto  and  possession  on  December  3.  1886,  by  virtue 
of  foreclosure  proceedings  under  a  mortgage  executed  by  the  Missouri, 
Iowa  &  Nebraska  Railway  Company.  The  taxes  in  dispute  had  been  as- 
sessed during  the  ownership  of  the  mortgagor  company,  and  complainant's 
contention  is,  in  brief,  that  the  projjerty  in  question  was  exempt  from  tax- 
ation while  owned  by  the  mortgagor  company.  That  it  was  exempt  from 
assessment  after  the  purchase  by  the  Keokuk  &  Western  Railroad  Com- 
pany is  not  claimed.  Six  months  before  the  present  bill  was  filed  suit  was 
instituted  against  the  complainant  in  the  state  circuit  court,  under  the  rev- 
enue laws  of  the  state,  to  recover  a  portion  of  the  same  taxes  that  form  the 
subject  of  contention  in  this  proceeding.  That  suit  has  recently  been  de- 
cifled  by  the  supreme  court  of  the  state,  and  it  was  held,  in  an  elaborate 
opinion,  that  that  p>ortionof  complainant's  railroad  situated  in  the  counties 
of  Clark.  Scotland,  and  Schuyler,  in  this  state,  was  not  exempt  from  taxation 
while  owned  by  the  M  issouri,  Iowa  &  Nebraska  Railway  Companv.  State  v. 
Keokuk  &  W.  k.  Co.,  an/e,  p.  694.  The  facts  on  which  the  claim  of'^exemption 
from  taxation  is  predicated  are  fully  stated  in  the  opinion  last  refem^d  to. 
It  will  suthce  to  say  that  the  exemption  claimed  was  contained  in  a  special 
charter  granted  to  the  Alexandria  &  Bloomfield  Railroad  Company,  on 
the  9th  of  February',  1857,  (Sess.  Laws  Mo.  1857,  p.  94;)  that  the  last-named 
company,  by  legislative  permission,  first  changed  its  name  to  the  Alexandria 
&  Nebraska  Railroad  Company,  and  thereafter,  on  May  3,  1870,  became 
consolidated  with  the  Iowa  Southern  Railway  Company,  a  corporation  o( 
Iowa,  under  the  name  of  the  Missouri,  Iowa  &  Nebraska  Railway  Com- 
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p>any ;  and  that  the  consolidation  proceedings  were  had  under  the  provisions 
of  a  law  enacted  in  the  state  of  Missouri  on  March  2,  1869,  (Sess.  Laws 
Mo.  1869,  p.  75.)  The  supreme  court  of  the  state  decides,  in  effect,  that 
the  consolidation  proceedings  operated  as  a  surrender  of  the  immunities 
£ind  franchises  of  the  Alexandrian  Bloomfield  Railroad  Company,  to  which 
the  exemption  was  originally  granted,  and  to  dissolve  that  corporation ; 
that,  by  virtue  of  the  consolidation  proceedings,  a  new  corporation  was 
created,  which  derived  all  of  its  powers  and  n-anchises  in  Missouri  from 
the  consolidation  act  of  1869;  and  that,  inasmuch  as  that  act  was  passed 
after  the  adoption  of  the  constitution  of  186$,  which  prohibited  legislative 
grants  of  exemption  from  taxation,  (section  16,  art.  11,)  no  immunity  from 
taxation  was  or  could  be  acquired  by  the  Missouri,  Iowa  &  Nebraska  Rail- 
■way  Company,  by  virtue  of  the  consolidation  act  in  question.  The  deci- 
sion is  therefore  conclusive  of  the  present  controversy,  if  it  is  followed. 
I  have  assumed,  in  accordance  with  what  seems  to  be  the  doctrine  estab- 
lished by  the  case  of  Louisville  &  N.  R.  Co.  v.  Palmes,  109  U.  S.  256,  13 
Am.  &  Eng.  R.  Cas.  380,  as  well  as  by  the  case  of  Burgess  v.  Seligman,  107 
U.  S.  33,  9  Am.  &  Eng.  R.  Cas.  655,  that  this  court  is  entitled  to  express 
an  independent  judgment  upon  the  questions  involved,  giving  to  the  deci- 
sion of  the  state  court,  as  a  matter  of  course,  the  weight  and  respectful 
consideration,  as  an  authority  upon  the  points  involved,  that  the  decisions 
of  such  courts  are  always  entitled  to. 

"  There  seems  to  be  no  adequate  ground  for  dissenting  from  the  conclu- 
sion reached  by  the  state  supreme  court  in  the  case  above  referred  to,  that 
the  result  of  the  consolidation  proceedings  which  took  place  on  May  3, 1870, 
was  to  create  a  new  corporation  under  the  name  of  the  Missouri,  Iowa  & 
Nebraska  Railway  Company,  that  derived  its  powers  and  franchises  from 
the  consolidation  act  of  March  2,  1869,  supra.  The  general  disposition  of 
both  the  federal  and  state  courts  seems  to  be,  to  regard  consolidation  pro- 
ceedings, taken  under  such  laws  as  that  which  prevails  in  Missouri,  as  op- 
erating to  create  a  new  corporation  wholly  distinct  from  the  constituent 
corporations  out  of  which  it  is  formed,  and  with  powers  and  franchises  de- 
rived from  the  act  under  which  the  proceeding  is  taken,  and  from  such 
other  general  laws  prescribing  the  powers  of  corporations  as  at  the  time 
prevail  in  the  state.  In  addition  to  the  authorities  cited  on  this  point  in 
State  V.  Keokuk  &  W.  R.  Co.,  supra,  the  following  cases  may  be  consulted 
Tvith  advantage:  St.  Louis,  L  M.  &  S.  R.  Co.  t/.  Berry,  113  U.  S.  465,  and 
Memphis  &  L.  R.  R.  Co.  t/.  Railroad  Com'rs,  112  U.  S.  609.  Conceding 
that  the  Missouri,  Iowa  &  Nebraska  Railway  Company  was  a  new  corpora- 
tion formed  on  May  3,  1870,  and  that  the  proceeding  of  that  date  was  not 
a  mere  alliance  between  two  old  corporations,  or  a  merger  of  the  powers 
of  the  Iowa  corporation  with  the  Missouri  corporation  under  the  charter  of 
the  latter,  the  conclusion  also  seems  inevitable,  considering  the  federal  de- 
cisions on  the  subject,  that  the  new  or  consolidated  company  did  not  acquire 
the  immunity  from  taxation  originally  granted,  in  1857,  to  the  Alexandria 
&  Bloomfield  Railroad  Company.  The  Taw  is  well  settled  since  the  decision 
in  Morgan  v.  Louisiana,  93  U.  S.  217,  that  exemptions  from  taxation,  must 
be  construed  as  a  personal  privilege  granted  to  the  very  corporation  named 
in  the  grant,  and  to  have  perished  with  it,  unless  the  express  and  clear  in- 
tention of  the  law  requires  that  it  should  pass  to  an  assignee  or  successor ; 
and  all  grants  of  that  character  are  to  be  construed  strict issimi  juris, 
Memphis  &  L.  R.  R.  Co.  v.  Railroad  Com'rs,  supra.  In  the  case  of  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Berry,  1 13  U.  S.  465,  it  appeared  that  a  railroad 
corporation  of  the  state  of  Arkansas  had  been  created  in  1853,  with  an  ex- 
emption from  taxation,  and  also  with  a  power  under  its  charter  to  consol- 
idate with  other  foreign  railroad  corporations  under  such  an  agreement  as 
it  deemed  advisable.    It  executed  the  charter  power  of  consolidation  on 
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May  4, 1 874.  by  consolidating  with  a  Missouri  corporation.  The  agreement 
of  consolidation  provided  that  'all  the  rights,  privileges,  and  franchises  of 
each  of  the  corporations'  should  pass  to  the  consolidated  company.  In 
the  meantime,  however,  (in  1868,)  the  constitution  of  the  state  of  Arkansas 
had  been  amended  so  as  in  effect  to  prohibit  exemptions  from  taxation, 
and  to  subject  all  property  to  like  burdens.  It  was  held  by  the  court  that, 
inasmuch  as  a  new  corporation  had  been  created  by  the  amalgamation  of 
the  two  corporations,  the  consolidated  company  was  subject  to  all  laws  re- 
lating to  taxation  in  existence  when  the  consolidation  took  place,  and  hence 
was  not  entitled  to  any  immunity  from  taxation  with  respect  to  the  prop- 
erty acquired  from  the  original  Arkansas  corporation.  Concerning  the 
nature  of  the  contract  between  the  state  and  the  original  company,  grant- 
ing to  the  latter  the  right  to  consolidate  and  immunity  froni  taxation,  the 
court  said :  *  For  what  was  the  contract?  Construed  in  the  most  liberal 
spirit  in  favor  of  the  company,  it  cannot  be  extended  beyond  a  stipulation 
on  the  part  of  the  state  that  the  Cairo  &  Fulton  Railroad  Company  may 
at  any  time  thereafter,  by  consolidation  with  any  other  railroad  company, 
form  and  become  a  new  corporation,  with  such  powers  and  privileges  as, 
at  the  time  when  the  offer  is  accepted  and  acted  upon,  it  may  be  within 
the  power  of  the  state  to  confer  and  lawful  for  the  new  corporation  to  ac- 
cept. If  acted  upon  before  the  law  was  changed,  it  might  well  be  that  all 
powers  and  privileges  originally  conferred  in  the  charter  of  the  Cairo  & 
Fulton  Railroad  Company,  including  the  exemption  in  question,  would 
have  vested  in  the  new  company.  But  as  it  was  not  accepted  and  acted 
upon  until  a  change  in  the  organic  law  of  the  state  forbade  the  creation  of 
corporations  capable  of  holding  property  exempt  from  taxation,  it  must  be 
presumed  that,  when  the  original  company  entered  into  the  consolidation. 
It  did  so  in  full  view  of  the  existing  law,  and  with  the  intention  of  forming 
a  new  corporation,  such  as  the  constitution  and  laws  of  the  state  at  that 
time  permitted.  That,  at  least,  we  must  hold  to  be  the  legal  effect  of  the 
transaction.*  In  the  case  at  bar  it  will  be  noted  that  the  Alexandria  & 
Bloom  field  Railroad  Company  was  not  accorded  the  right  to  consolidate 
by  the  charter  of  1857.  That  ri^ht  was  panted  on  March  2.  1869,  after  the 
change  in  the  Missouri  constitution  prohibiting  corporate  exemptions  from 
taxation.  With  much  greater  force,  then,  may  it  be  said  that  the  right  to 
consolidate,  held  out  by  the  Missouri  act  of  1869,  was  a  right  to  consolidate 
subject  to  then  existing  laws  as  to  taxation.  If  it  be  urged,  in  opposition 
to  this  reasoning,  that  the  offer  held  out  by  the  act  of  1869  was  an  offer  to 
consolidate,  and  at  the  same  time  to  retain  the  exemption  theretofore  en- 
joyed, the  answer  thereto  is  twofold.  In  the  first  place,  the  act  of  1869 
contains  no  apt  language  to  include  the  exemption  in  question.  Exemp- 
tions from  taxation  are  properly  classed  as  immunities,  rather  than  as 
privileges  or  franchises,  and  the  act  of  1869  merely  promised  that  the  new 
company  formed  should  '  be  entitled  to  the  same  privileges  and  franchises' 
as  the  Alexandria  &  Bloomfield  Railroad  Company.  Vzfir  §  4,  Act  March 
2,  1869.  This  point  was  expressly  ruled  in  the  case  of  Chesapeake  &  O.  R. 
Co.  7'.  Miller,  114  U.  S.  176,  where  the  words,  'shall  succeed  to  all  such 
franchises,  rights,  and  privileges  ♦  *  *  as  would  have  been  had,*  etc. 
were  held  not  to  include  and  pass  an  immunity  from  taxation.  But  a  better 
answer  to  the  objection  last  supposed  is,  that  the  general  assembly  of  the 
state  of  Missouri,  after  the  adoption  of  the  constitution  of  1865,  had  no 
power  to  prom  ise  to  a  new  corporation  to  be  thereafter  formed,  that  it  would 
renew  in  its  favor,  an  exemption  theretofore  enjoyed  by  one  of  the  constit- 
uent corporations  that  was  to  become  dissolved  by  the  act  creating  the  new 
entity ;  and  this  point  has  also  been  expressly  ruled  in  the  case  of  Louis- 
ville &  N.  R.  Co.  V.  Palmes,  I09  U.  S.  244,  13  Am.  &  Eng.  R.  Cas.  l^- 
Speaking  of  a  similar  prohibition  to  that  found  in  the  Missouri  constitution 
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of  1865,  in  a  case  that  arose  in  the  state  of  Florida,  where  an  attempt  had 
been  made  by  the  legislature  of  that  state  to  renew  or  extend  to  a  subse- 
quent corporation  an  exemption  from  taxation  possessed  by  a  former  cor- 
poration whose  property  it  had  acquired,  the  court  say :  *  The  inhibition 
of  the  constitution  applies  in  all  its  force  against  the  renewal  of  an  exemp- 
tion equally  as  against  its  original  creation.  *  *  *  After  the  adoption 
of  the  constitution  of  Florida  of  1868,  there  could  be  no  corporation  created 
capable  in  law  of  accepting  and  enjoying  such  an  exemption,  for  that  was 
prohibited  by  the  constitutional  provisions  that  have  been  cited.'  Pages 
254,  255.  Strictly  in  line  with  the  decision  in  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Berry,  supra,  is  the  previous  decision  in  Memphis  &  L.  R.  R.  Co.  v. 
Railroad  Com'rs,  112  U.  S.  609,  heretofore  cited.  In  the  latter  case 
a  corporation  was  created  in  1853  by  the  state  of  Arkansas  with  an  exemp- 
tion from  taxation,  and  with  authority  to  mortgage  its  charter.  The 
charter  having  been  mortgaged  and  sold  under  a  decree  of  foreclosure, 
the  purchasers  organized  as  a  coq>oration  under  the  same,  claiming  all  of 
the  franchises  and  immunities  specified  therein,  including  the  exemption 
from  taxation.  The  court  held,  among  other  things,  that  even  if  the  sale 
under  the  mortgage  conveyed  to  the  purchasers  the  right  to  organize  as  a 
corporation,  or  to  become  a  corporation,  it  was  merely  a  right  to  organize 
under  such  laws  as  might  be  in  force  when  the  organization  took  place ; 
that  such  an  organization  would  be  a  corporate  entity,  distinct  from  that 
which  originally  organized  and  executed  the  mortgage ;  and  a  companv  so 
formed  by  purchasers  would  be  subject  to  taxation  according  to  the  laws 
in  force  when  such  organization  took  place,  and  that  the  immunity  from 
taxation  granted  in  the  charter  of  1853  was  limited  to  the  corporate  body 
that  first  organized  thereunder.  It  seems  unnecessary  to  pursue  the  sub- 
ject further.  If  the  question  whether  the  Missouri,  Iowa  &  Nebraska  Rail- 
Way  Company  acquired  an  immunity  from  taxation,  is  still  an  open  question, 
and  is  to  be  determined  in  the  light  of  federal  adjudications,  I  feel  confi- 
dent that  the  exemption  cannot  be  sustained. 

•*  It  is  insisted,  however,  that  the  exemption  was  heretofore  upheld  by  the 
supreme  court  of  this  state  in  the  case  of  Scotland  Co.  v,  Missouri,  I.  &  N. 
R.  Co.,  65  Mo.  123 ;  that  a  similar  ruling  was  afterwards  made  by  this  court 
in  Secor  v.  Singleton,  9  Fed.  Rep.  809 ;  and  that  the  question  has  been 
settled  in  this  state  by  these  decisions,  and  is  not  open  to  further  contro- 
versy. It  is  not  asserted,  however,  (as  I  understand,)  that  the  judgment 
referred  to  in  the  state  court,  or  the  decree  in  the  federal  court,  operates  as 
an  an  estoppel  in  this  proceeding,  so  as  to  preclude  the  defendants  from 
denying  that  the  Missouri,  Iowa  &  Nebraska  Railway  Company  was  entitled 
to  an  immunity  from  taxation.  The  filing  of  the  present  bill  by  the  com- 
plainant would  seem  to  be  an  admission  by  it,  that  the  decree  01  this  court 
in  the  Secor  Case  is  not  available  for  its  protection.  But  the  contention 
is  that  the  judgment  and  decree  in  the  two  cases  established  a  rule  of  prop- 
erty on  the  faith  of  which  complainant  has  acted,  and  hence  that  the  rule 
cannot  be  disturbed,  even  though  it  is  erroneous,  according  to  the  prin- 
ciples announced  in  Gelpcke  v.  Dubuque,  i  Wall.  (U.  S.),  2c2,  and  in  Bur- 
f:ess  V.  Seligman,  107  U.  S.  20,  9  Am.  &  Eng.  R.  Cas,  655,  and  cases  cited, 
t  is  questionable  whether  the  doctrine  invoked  can  properly  be  applied  to 
a  case  like  the  one  at  bar,  under  any  circumstances.  To  say  that,  because 
a  state*court  has  once  decided  that  a  certain  corporation  is  entitled  to  ex- 
emption from  taxation,  the  decision  must  thereafter  be  followed,  although 
erroneous,  would  involve  consequences  of  such  a  serious  nature  that  any 
court  ought  to  hesitate  to  give  its  assent  to  such  a  doctrine.  The  exemp- 
tion claimed  and  upheld  might  be  a  perpetual  one,  affecting  property  of 
the  value  of  millions  of  dollars.  The  bare  statement  of  the  proposition  that 
the  sovereign  power  of  taxation  might  be  irrevocably  lost  in  such  a  case, 
41  A.  &  E.  R.  Cas. — 45 
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by  an  erroneous  decision  on  a  point  not  well  argued  or  carefully  considered, 
would  seem  to  be  its  own  refutation.     In  the  present  case,  however,  it  is 
clear  that  the  decisions  relied  upon  did  not  establish  a  settled  rule  of  prop- 
erty, within  the  meaning  of  the  doctrine  invoked.     In  the  case  of  Scotland 
Co'  7'.  Missouri,  1.  &  M.  R.  Co.,  supra,  the  supreme  court  of  the  state  evi- 
dently did  not  onsider  the  question  whether  an  exemption  from  taxation 
passed  to  the  consolidated  company,  because  it  was  not  a  controverted 
question  in  that  court.     The  fact  that  the  exemption  was  acquired  by  the 
consolidated  company  seems  to  have  been  taken  for  granted,  for  the  reason 
that  counsel  in  the  case  so  assumed,  or  at  least  raised  no  issue  on  that 
point.     The  case  of  Secor  v.  Singleton,  subsequently  tried  in  this  court, 
passed  off  on  demurrer;  the  ruling  on  the  demurrer  having  been  followed 
by  a  decree  pro  confesso  taken  against  the  defendants.     It  is  obvious  that 
no  questions  were  considered  in  the  Secor  Case  except  such  as  had  pre- 
viously been  considered  by  the  supreme  court  of  the  state.     The  only  allu- 
sion to  the  question  of  exemption  is  found  in  the  following  paragraph  of 
Judf^e  Treat's  opinion.     Referring  to  the  demurrer,  he  said  :  *  It  was  in- 
terposed, obviously,  for  mere  delay,  inasmuch  as  the  only  legal  question 
involved  had  been  decided,  as  set  out  in  the  bill,  (65  Mo.  123,)  adversely; 
which  decision  this  court  recognizes  as  conclusive  on  a  question  of  state 
taxation.'     9  Fed.  Rep.  810.     Under  the  circumstances,  it  cannot  be  ad- 
mitted that  the  decisions  in  question  established  a  settled  rule  of  property 
to  which  this  court,  any  more  than  the  state  court,  is  bound  to  adhere.     In 
the  case  of  Louisville  &  N.  R.  Co.  v.  Palmes.  109  U.  S.  256,  257,  13  Am.  & 
Eng.  R.  Cas.  380,  the  supreme  court  of  the  United  States  refused  to  recog- 
nize a  previous  decision  of  the  supreme  court  of  Florida,  which  had  inci- 
dentally upheld  a  corporate  exemption  from  taxation,  as  establishing  a  rule  of 
property  such  as  the  federal  courts  are  bound  to  uphold ;  and  what  was  there 
said,  considering  the  circumstances  under  which  the  decision  of  the  Florida 
court  had  been  rendered,  is  strictly  applicable  to  the  case  at  bar.     The  court 
accordingly  concludes  that  the  rule  to  show  cause  why  an  injunction  should 
not  issue  (which  was  heretofore  entered  in  this  suit)  ought  to  be  discharged. 
and  an  injunction  refused.     It  is  so  ordered.     It  will  be  understood,  of 
course,  that  the  court  intends  to  express  no  opinion  as  to  the  effect  of  the 
decree  in  the  Secor  Case,  which  has  now  become  final,  further  than,  as 
heretofore  stated,  that  it  cannot  be  regarded  as  working  an  estoppel  in  this 
proceeding.     Whatever  rights  were  secured  by  that  decree  must,  of  course, 
be  enforced  as  between  parties  now  entitled  to  the  protection  of  the  decree." 
Exemption   from  Taxation — Effect  of  Consolidation. — See  Tennessee  ?•. 
Whitworth  (U.  S.),  29  Am.  &  Eng.  R.  Cas.  205,  211 ;  Tennessee  v,  Whit- 
worth  (C.  C),  17  Id.  41 1  ;  Cheraw  &  S.  R.  Co.  v.  Com'rs  of  Anson  (N.Car.), 
17  Id.  431,  note  436;  International  &  G.  N.  R.  Co.  v.  Anderson  County 
(Tex.),  13  Id.  660;  State  Treasurer  v.  Auditor-General  (Mich.).  13  Id,  296; 
notes  24  Id.  507,  3  Id.  572. 
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ANNOTATION. 
Apx>eaL 

Personal  injuries.     Review  on  ap- 
peal.    Extent  of  injuries,  547. 
Branoh  Road. 

Parent  and   auxiliary    company. 
Liability  of  parent  company  for 
negligence    of   auxiliary    com- 
pany, 26. 
Briaga« 

Construction.     Liability  of  com- 
pany for  overflow,  26. 
Conflict  of  Ija-^ni.    See  Death. 
Ck>n8olidation. 

Effect  of,  upon   exemption   from 
taxation,  703,  706. 
Contributory   19'egligenoe.      See 
Master  and  Servant  ;  Passen- 
gers ;  Trespassers. 

Of  infants,  507. 
Coupling.     See   Master  and  Ser- 
vant. 
Damages. 

Death  of  son.  Elements  of  dam- 
age,  369. 

Exemplary  damages  for  injuries 
to  passengers  arising  from  neg- 
ligence,' 132. 

Passenger     alighting     from 

moving  train.     Absence  of  in- 
jury, 171. 

recovery  of,  for  torts  of  serv- 
ant, 48. 

Overhead  bridges,  258. 

Personal  injuries.  Excessive  ver- 
dicts, 368. 

Peril  and  fright  attending  ac- 
cident as  elements  of  damage, 

59. 
Reading  authorities  in   presence 

of  jury,  369. 


ANNOTATION. 
Death. 

Jurisdiction  of  action,  521. 
Action    for    benefit   of   collateral 

kindred.  Kentucky  statute,  543. 
Expectancy  of  life.     Admissibility 

of  scientific  work,  463. 
Elements  of  damage  for  death  of 

son,  369. 
Conflict  of  laws.     Statutes  have  no 

extra  territorial  effect,  514. 

—  Penal  actions,  515. 

Suits   in  sister  states   under 

statutes  of  state  where  accident 
occurred,  515., 

—  Existence  of  similar  statute 
in  state  where  suit  brought  es- 
sential, 516. 

Proof  of  foreign  statute.    Pre- 
sumption of  law,  518. 
Who   may    maintain   action, 

519- 
Bvidence.    See  also  Master  and 

Servant. 

Admissibility.      Book  containing 

rules.     Knowledge  of  employe, 

315.  t 

— ; —  Declarations  of  engineer  at 
coroner's  inquest,  504. 

Expectancy  of  life.     Scientific 

work,  463. 

Incompetency    of    engineer. 

Record  of  accidents,  314. 

Narrow  escape  of  another  em- 
ploye, 380. 

Testimony  as   to  reputation 


for  carefulness,  320. 

Report  of  accident,  314. 


Expression  of  opinion  of  witness 

as  to  cause  of  accident,  504. 
Personal  injuries..    Submission  of 
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ANNOTATION. 
Evidence — Continued, 

person  to  inspection  of  experts, 
218. 
Rules.      Parol   proof  of    rule  at- 
tached to  applications   for  em- 
ployment, 314. 
Inspection  of  Person.    See  Evi- 

DKNCE. 

Jurisdiction. 

Action  for  wrongful  death,  521. 


Liability  of  lessor  for  injuries  sus- 
tained    through    operation    of 
leased  railroad,  48. 
IKaster  and  Servant. 

Torts  of  servant ;  recovery  of  ex- 
emplary damages  for,  48. 

Construction  of  statute.  Right  of 
employe  to  recover.  **  Any  per- 
son," 338. 

Construction  of  side  tracks.  Duty 
of  company  towards  its  em- 
ployes, 380. 

Employment  of  inexperienced  per- 
son of  full  age  as  brakeman,  307. 

Erections  and  obstructions  adjoin- 
ing track,  292. 

Obligation  of  employer  to  inspect 
cars  of  other  companies,  263. 

Bridge  watchman.  Sufficiency  of 
evidence,  428. 

Engineer.  Negligence.  Obscured 
view,  347. 

Misplaced  switch.  Sufficiency  of 
evidence  to  sustain  verdict,  347. 

Negligently  loading  car.  Motion 
for  non-suit.  Responsibility  of 
company,  375. 

Splinter  projecting  from  rail,  380. 

Switching.  Use  of  engine  with 
square  instead  of  sloping  tank, 
381. 

Construction  of  Pennsylvania  stat- 
ute. Person  engaged  about  cars 
or  railroad  of  company  of  which 
he  is  not  an  employe,  523. 

Appliances.  Duty  of  employer. 
Existence  of  better  appliances, 

353. 
Duty  of  company  as  to  brake- 
shoes.  354. 

Obligation  of  master.     Duty 


of  employe  to  inspect,  352. 

—  Employer's  knowledge  of  de- 
fect, 352. 

—  Evidence.     Attaching  defect- 


ive car  to  tram,  353. 
—  Reverse     lever    of     engine. 
Competency  of  evidence  of  de- 
fect, 355- 


ANNOTATION. 
Master  and  BemnsA—Omtinued. 

Opinion  evidence.    Necessity 

of  safety  switch.    Competeocy 
of  witness,  355. 

Risks  assumed  by  using  ap- 
pliances apparently  defectire, 
288. 

Employe's  knowledge  of  de- 
lect. Use  of  switch  engine  hav- 
ing square  tank,  354. 

Knowledge  of  defect  Prov- 
ince of  jury,  288. 

—  Knowledge  of  defect.  Use 
of  defective  brake,  28S. 

Ftirnished  by  master.     Use 

of  other  defective   appliances, 

289. 
Amendment      of     pleading. 

Statutory  cause  of  action,  355. 
Instructions.         Assumption 

that  engine  defective,  356. 
Instructions.     Experience  of 

employe,  355. 

—  Instructions.  Duty  to  in- 
form employe  of  danger.  356. 

Instructions  as  to  duty  of  com- 
pany, 355. 

Instructions  as  to  employer's 

duty,  353.  . 

—  Instructions.  Risks  assumed 
by  brakeman.     Breaking  of  rail. 

354. 
— —  Province  of  jury.    SufBciency 

of  evidence  to  prove  defects,  355. 
Contributory  negligence.  Assum- 
ing dangerous  position.  Inju- 
ries caused  by  recklessness  of 
another,  413. 

—  Apprehension  of  danger,  32^. 
-^^  Failure   to   extricate   oneself 

from   dangerous  position,  4i3- 

Unnecessarily    going    upon 

railroad  track,  413. 

Car  repairer.  Assuming  dan- 
gerous position.     Kicking,  330- 

Brakeman.    Forgetfulness  of 

defect,  429. 

Gross    recklessness   of   con- 


ductor of  gravel  train,  429. 
Switchman  on  top  of  load  of 


lumber.  428. 

Province  of  jury,  428. 

Coupling.     Unusual  construction 

of     apparatus.       Ignorance    of 

brakeman,  273. 
Use  of  freight  engine  instead 

of  switch  engine,  330. 
Use    of    locomotive    having 

goose  neck    draft-iron.    Notice 

to  employe,  273. 
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ANNOTATION. 

Master  and  Servant — Continued. 

Car  with  defective  bumpers, 

428. 

Responsibility 


of    employer 
for  defective  apparatus,  263. 

Defective  apparatus.  Con- 
tributory negligence  of  brake- 
man,  263. 

'—  Failure  of  engineer  and  fire- 
man tg  obey  brakeman's  signals, 
329. 

Injuries  to  employes    while 

coupling   cars    with  projecting 
loads,  329. 

Contributory  negligence.  As- 
suming dangerous  position  be- 
tween cars,  330. 

Contributory         negligence. 

Projecting  load,  329. 

Contributory  negligence.  In- 
structions. Expression  of  opin- 
ion on  facts,  429. 

Derailment.  Evidence.  Testi- 
mony of  person  employed  in 
construction  of  road,  381. 

Evidence.  Opinion  of  brake- 
man,  381. 

Pleading  and  proof.  Defect- 
ive track.     Low  joint,  381. 

Evidence.  Admissibility.  Nar- 
row escape  of  another  employe, 
380. 

Res  gestae.     Statement  of  track 

walker  to  section  boss,  381. 

Presumption     arising    from 

happening  of  accidents,  354. 

Admissibility  of  testimony  as 

to  reputation    for    carefulness, 
320. 

Admissibility  of 


f  ANNOTATION. 

Master  and  BwrrKot— Continued. 
Express  messenger  and  em- 
ploye of  railroad  company,  436. 
Trackmen    are     fellow-serv- 


book  con- 
taining rules.  Knowledge  of 
employe,  315  «. 

—  Evi4ence  of  ownership  of  rail- 
road, 368. 

—  Sufficiency  in  absence  of  eye 
witnesses,  428. 

—  Excessive  speed.  Failure  to 
give  statutory  signals.  Injuries 
at  place  other  than  crossing,  347. 

—  Precautions  taken  by  em- 
ploye to  avoid  injury.  Instruc- 
tions, 346. 

Injuries  to  bridge  watchman. 


Sufficiency  of  complaint,  347. 

Fellow-servant.  Bridge  watch- 
man and  engineer  and  conductor 
of  train,  450.  '* 

Car   repairer  and    foreman, 


443. 

—  Engineers 


and    switchman, 


472. 


ants  of  train  hands  when  negli- 
gence of  latter  causes  injury  to 
former,  477. 

—  Who   are    fellow-servants  of 
train  dispatcher,  463. 

—  Negligence  oif  instructor  bur- 
nished by  employer,  470.      % 

Negligence    of    co-employes 


loading  rails  upon  flat  car,  413. 
Promise  of  foreman  to  keep 


look-out,  443. 

—  Injury  to  laborer  through  neg- 
ligence of  foreman,  442. 

—  Negligence:     Failure  to  light 
headlight,  446. 

Contributory    negligence    of 


fellow-servant,  444. 

Construction  of  §  1307,  Iowa  Code, 
imposing  on  railroad  companies 
liability  for  negligence  of  em- 
ployes, 281. 

Incompetency  of  co-employe.  Re- 
tention in  service.  Promise  to 
discharge,  363. 

Instructions.      Evidence    of 

negligence,  363. 

Engineer.     Admissibility  of 

record  of  accidents,  314. 

Engineer.      Evidence.      Ne- 


cessity of  repairs  to  engine,  362. 

Engineer.     Evidence    as    to 

carelessness.  Opinion  of  brake- 
man,  362. 

Engineer.  Sufficiency  of  ev- 
idence, 363. 

Special    findings    negativing 

negligence.  Verdict  for  plaint- 
iff, 363. 

Interchange  of  traffic.      Duty   to 

block  frog.  Employe  of  con- 
necting company,  367. 

Negligently  leaving  cars  on 

track  of  connecting  company, 
367. 

Minor  employe.  Exposure  to  dan- 
ger.   Loading  lumber  car.    306. 

Liability  for  personal  in- 
juries, 301. 

Use  of  improper  language  by 


counsel  in  argument,  307. 

Overhead  bridges.  Obligation  of 
company  to  employes  in  con- 
structing bridges,  256. 

Risks  assumed  by  train- 
hands,  257. 

Notice  to  company  of  danger- 


ous condition   of  bridge.     Evi- 


7IO 


INDEX. 


[vou  41 


ANNOTATION. 
Master  and  Servant— C^wiA'mf^a. 

dence,  258. 

Exemplary  damages,  258. 

— ^  Contributory  negligence  of 
employes,  258. 

Liability  when  bridge  con- 
structed by  other  than  railroad 
company,  258. 

Pleading.  Instructions.  Aver- 
ment of  negligence,  484. 

Negligent     construction      of 

road.  Sufficiency  of  declaration 
to  support  verdict,  355. 

Injuries.  Sufficiency  of  al- 
legations.    Evidence.  484. 

Rules.  Duty  of  conlpany  to  pre- 
scribe.    Instructions,  315. 

— ^  Omission  to  prescribe.  Duty 
of  employe.  Evidence  of  usage, 

315. 

Applicability.  Displaying  sig- 
nal.    Car  repairer,  315. 

Construction.  Duty  to  re- 
port defect,  315. 

•^—  Getting  upon  engine  in  vio- 
lation of,  315. 

-^^  Neglect  to  observe  require- 
ments.      Displaying      signals. 

314 
Parol   proof  of  rule  attached 

to  applications  for  employment, 

314. 

Ringing  of  engine  bell.  Parol 


ANNOTATION. 


proof  of  rule,  314. 
Negligence.      See  also  Contribu- 
tory Negligence  ;  Master  and 
Skrvant  ;    Passengers  ;     Tres- 
passers. 
Parent   and   auxiliary    company. 
Liability  of  parent  company  for 
negligence    of    auxiliary    com- 
pany, 26.  • 
Construction       of     Pennsylvania 
statute.     Person  engaged  about 
cars  or  railroad  of  company   of 
which   he   is   not   an   employe, 

523. 

Personal  injuries.  Review  on  ap- 
peal.    Extent  of  injuries.     547. 

Pleadings.  Alleging  specific  acts 
of  negligence,  483. 

Comparative  negligence.  Rules 
adopted   by    respective    states, 

497. 
Ordinances. 

Regulation    of    speed.      Applica- 
bility, 362. 
Passengers.     See  also  Tickets  and 
Fares. 
Who  are.     Definition  of  "passen- 


ger."    When   relation  of   pas- 
senger and  carrier  exists,  63. 
—  Purchase   of  ticket  and  pay- 
ment of  fare,  63. 

Assent  of  carrier.  Illegal  and 


invalid  contract,  63. 

—  Presumption    arising    from 
presence  of  traveller,  63. 

—  Persons  in  waiting  room,  64. 

—  Persons    at    depot    to    take 


train,  64. 

Persons   hailing  street    car. 


etc,  65. 

—  Persons  leaving  cars,  65. 

—  Persons  leaving  cars  at  inter- 
mediate stations.  66. 

—  Persons  entering  car,  65. 

—  Transportation   obtained  by 
fraud,  66. 

—  Persons 


entenng      wrong 
train,  68. 

Permission   of    employes  to 


travel  on  train,  68. 

—  What  employes  may  invite 
or  permit  persons  to  travel  as 
passengers,  69. 

—  Drovers  travelling  in  charge 
of  cattle,  7a 

—  Express  messengers,  70. 

—  Mail  agents,  70. 

—  Newsboys,  etc,  70. 

—  Employes  riding  to  and  from 
work,  71. 

—  Persons  assisting  passengers, 
72. 

Trespassers.      Statutes  pro- 


viding for  expulsion,  72. 
Accommodations.   Discrimination 

against  colored  passengers.  42. 
Alighting.      Reasonable   time  to 

alight  from  train,  15S,  i6S. 
from   moving  ^ain  by  con- 

ductor's  orders.     Sufficiency  of 

evidence,  171. 

from  moving  train.     Exemp- 


lary damages.  Absence  of  in- 
jury, 171. 

fronl  moving  train.     Failure 

to  stop  at  station,  184. 

Street    car.      Admission   of 

president  of  company  as  to 
driver's  negligence,  234. 

Assault  by  driver  of  street  car. 
Cessation  of  contract  of  car- 
riage.      Scope  of  employment, 

239* 

Boarding  moving  streetcar.  Con- 
tributory negligence,  235. 

Connecting    lines.       Contracting 
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Passengers —  Contintud, 

company  ;  responsibility  of,  for 
accident  happening  on  connect- 
ing line,  30. 
Contributory  negligence.  Alight- 
ing from  moving  train  by  con- 
ductor's orders.  Sufficiency  of 
evidence,  171. 

Travelling  in  car  other  than 

passenger  car,  129. 

Riding  on  platform,  92. 

Freight      train ;      passenger 


standing  up  in,  100. 

—  Drover  travelling   upon   top 
of  train,  84. 

—  Arm  on  car  window  ;  passen- 
ger travelling  with,  143. 

Alighting  when  name  of  sta- 


tion is  called  and  train  stopped, 

149. 

Defective  roadbed.  Passenger  in- 
jured owing  to  defective  track. 
Evidence,    131. 

Exemplary  damages  for  injuries 
to  passengers  arising  from  neg- 
ligence, 132. 

Falling  from  Summer  street  car, 

234. 

Freight  trains.  Passengers  alight-, 
ing  at  place  other  than  station, 
III. 

Persons  assisting  passengers  to 
board  cars  ;  injuries  to,   168. 

Street  railway  ;  degree  of  care  re- 
quired of,  as  carriers  of  passen- 
gers, 116. 

Sunday  travel.     Injuries  to  pas- 
sengers while  traveling  on  Sun- 
day.    Right  to  recover,  196. 
Practice. 

Ruling    of  court  upon    previous 
trial,  507. 
Speed. 

Regulation.     Applicability  of  or- 
dinance or  statute,  362. 
Btation. 

Approach  to  station  ;  duty  of  com- 
pany to  light.  Degree  of  care, 
194. 

Guidance  of  third  person  ;  passen- 
ger submitting  to,  194. 

Lighting  station.  Duty  of  com- 
pany, 186. 

Strangers.       Extinguishment    of 
light.     Trespasser,  194. 
Street  Railway. 

Carrier  of  passengers  ;  degree  of 
care  required  of  company  as, 
116. 

Boy  walking  on  track.     Contribu- 


ANNOTATION. 
Street  Bailway— Gw/mw^r^. 

tory  negligence.      Province   of 
jury,  508. 
Surface  Waters. 

Obstruction   of  surface  waters,  4. 

Overflow  of  streams,  9. 
TazatiozL 

Constitutionality  of  statutes  creat- 
ing special  boards,  595. 

Liability  of  grantees  of  '*  railroad 
land-grant  lands  "  reserved  for 
payment  of  claims,  684. 

Rolling  stock,  578 

Sleeping  cars,  578. 

Exemption.  Effect  of  consolida- 
tion, 702,  706. 

Effect  of  sale  or  conveyance 

of  land  grant,  625. 
Tickets  and  Fares. 

Cash  fare.  Custom  to  refund 
amount  paid  by  holders  of  com- 
mutation  tickets,  34. 

Regulations  requiring  pur- 
chase of  tickets  for  passenger 
trains,    34. 

Commutation  tickets.  Refunding 
of  purchase  price,  35. 

Purchase  of  ticket.     Duty  of  com- 
pany to  sell.      Incorrect   infor- 
mation supplied  by  officials,  35. 
Trespassers. 

Duty  to  maintain  lookout  and. 
discover  trespassers,  547. 

Boy  climbing  upon  freight  car^ 
507. 

on    freight  car.      Evidence. 

Signals.      Existence    of    fence. 
Custom  of  people  to  cross  switch, 

504. 

9  years  of  age.  Contributory 


negligence,  507. 

Riding  upon  footboard  of  en- 
gine.    Instructions,  507. 

Contributory  negligence.  Failure 
to  look  for  approaching  train 
before  stepping  on  track.  533. 

Failure  to  heed  warning  and 

signals,  534. 

Evidence.  Expression  of  opinion 
of  witness  as  to  cause  of  acci- 
dent, 504. 

as  to  intoxication   of  injured 

person,  504. 

Licensees.     Injuries  on  track,  503. 

Injury  by  substance  thrown 

from  train.  Sufficiency  of  evi- 
dence, 503. 

Habitual  use  of  bridge  by  foot  trav- 
ellers. Instructions.  Knowl- 
edge of  engineer.       Excessive 
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ANNOTATION. 
Trespoaaen — Contimud, 
speed,  503. 
Gross  negligence.     Misleading  in- 
structions, 547. 
Willfully  injuring  person  on  track. 

Sufficiency  of  complaint,  533. 
Wilful  negligence.    Instructions, 


533- 
TpiaL 


Injuries  to  minor.    Useof  improp- 
er language  by  counsel  in  argu- 
ment, 307. 
Watercourses. 

Overflow  of  streams,  9. 
APPEAL. 

On  appeal  by  plaintiff  from  judg- 
ment in  his  favor,  court  will  not 
consider  defendant's  negli- 
gence. Carrington  v.  Louisville 
&  N.  R.  Co.  (Ala.),  543. 

Personal  injuries.  Review  on 
appeal.        Extent   of   injuries, 

547  «• 
AUXILIARY  COMPANY. 

Obstruction  of  watercourse.  Lia- 
bility of  parent  company  for  act 
of  auxiliary  company  which  is 
mere  instrument  used  by  older 
companV'  Kankakee  &  S.  R. 
Co.  V.  Horan  (111.),  13. 
BONDS.  See  Minicipal  Aid. 
BRANCH  ROADS. 

Joint  tort-feasors.     See  Nuisance, 

Obstruction  of  watercourse.  Lia- 
bility of  parent  company  for  act 
of  auxiliary  company,  which  is 
mere  instrument  used  by  older 
company.  Kankakee  &  S.  R. 
Co.  V.  Horan  (111.),  13. 

Parent   and   auxiliary    company. 
Liability  of  parent  company  for 
negligence    of    auxiliary    com- 
pany, 26  n. 
BRIDGE. 

Construction.  Liability  of  com- 
pany for  overflow,  26  n. 

Increased  flow  from  drainage  of 
adjoining  lands  ;  company  con- 
structing bridge  is  bound  to  an- 
ticipate. Kankakee  &  S.  R.  Co. 
V.  Horan  (III.),  13. 

Overhead.     See  Master  and  Ser- 
vant. 
CABLE   RAILROAD.      See    Street 

Railways. 
CARRIERS.  See       Passengers; 

Street  Railways. 

Duty  of  common  carriers  is  inde- 
pendent of  contract  arising  by 
implication  of  law.     Delaware, 


CARRIERS— CVwAitMA/. 

L.  &  W.  R.  Co.   V,  Trautweiii 

(N.  J.),  187. 
CHANGE  OF  VENUE.    See   Peac- 

TICE. 

CHARTER. 

Division  of  company  into  two  cor- 
porations does  not  affect  immu- 
nity from  taxation  to  pay  sub- 
scription to  stock  of  old  com- 
pany. Louisville  &  N.  R.  Co. 
r.  Com.  (Ky.),  595. 
Exemption  of  employes  from  mil- 
itary duly  is  corporate  privilege, 
and  not  merely  personal  to  offi- 
cers, etc.  Johnson  v.  Slate 
(Ala.),  275. 
Where  charier  granted  in  Ala- 
bama provides  that  company 
shall  enjoy  the  privileges 
granted  by  another  state,  com- 
pany is  entitled  in  Alabama  to 
exemption  of  its  employes  from 
jury  service,  road  labor,  etc., 
under  statutes  of  such  state. 
Johnson  v.  State  (Ala.),  275. 
*  Unconstitutionality  of  suiute  of 
another  state  granting  exemp- 
tion from  jury  service,  road  la- 
bor, etc.,  must  be  proved  by 
putting  in  evidence  decision  of 
courts  of  that  stale.  Johnson  v. 
State  (Ala.),  275. 
Statute  requiring  payment  of  per- 
centage of  gross  earnings  in  lieu 
of  Jicense  fee  held  valid  under 
reserved  power  to  amend  char- 
ter. City  of  New  York  v.  Twen- 
ty-third St.  R.  Co.  (N.  Y.),  640. 

CHILDREN.  See  also  Master  and 
Servant. 
Question  of  contributory  negli- 
gence hfld  properly  submitted 
to  jury  in  view  of  plaintifiTs  age. 
Whalen  v.  Chicago  &  N.  W.  R. 
Co.  (Wis.).  558. 

COLLISION. 

Judgment  over  against  co-defend- 
ant where  two  companies  arc 
sued,  on  ground  thai  one  com- 
pany was  solely  responsible. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hath- 
away (Tex.),  219. 

COMPARATIVE        NEGLIGENCE, 
See  Negligence. 

CONFLICT  OF  LAWS.    See  Death. 

CONNECTING  LINES. 

Company  owning  stock  in ;  liabil- 
ity for  negligence.  See  Stock 
AND  Stockholders. 
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CONNECTING  LliJES^GmtintuJ. 

Injuries  to  employes.  See  Mas- 
ter AND  Servant. 

Parent  and  auxiliary  companies. 
Liability  for  negligence'.  See 
Negligence;  Nuisance;  Wa- 
ters AND  Watercourses. 

Passengers.     See  that  title. 

Purchase  of  stock  in.  See  Stock 
AND  Stockholders, 

CONSOLIDATION. 

Missouri  statute  providing  for, 
operates  dissolution  of  old  com- 
panies and  not  merely  merger 
of  one  in  another.  State  v. 
Keokuk  &  W.  R.  Co.  (Mo.)  694. 

Consolidation  under  Missouri 
statute  abrogates  exemption 
fron\  taxation  contained  in  char- 
ter of  old  company.  State  v. 
V.  Keokuk  &  W.  R.  Co.  (Mo.), 
694. 

Effect  of,  upon  exemption  from 
taxation.  702  «,  706  n. 

•CONSTITUTIONAL  LAW. 

Burden  of  proof,  in  cases  of  con- 
tributory negligence,  placed  by 
statute  on  defendant,  Ae/d  to 
impair  no  vested  right.  Wal- 
lace V.  Western  N.  C.  R.  Co.  (N. 
Car.),   212. 

Special  scheme  for  collection  of 
tax  upon  railroads  in  more  than 
•  one  county  in  Cal.  Pol.  Code,  is 
special  legislation  and  invalid. 
People  ?/.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Statute  imposing  tax  upon  rail- 
road raises  the  question  wheth- 
er exemption  affected,  and 
whether  obligation  of  contract 
impaired  and  gives  jurisdiction 
to  the  federal  court.  Yazoo  & 
M.  V.  R.  Co.  V.  Thomas  (U.  S.). 

599- 
CONSTRUCTION.  See  Surface  Wa- 
ters. 
Absence  of  hunters  on  side  track 
to  prevent  cars  from  running 
upon  street  ^<r/c/  sufficient  to 
show  negligent  construction. 
Shaw  V.  New  York  &  N.  E.  R. 
Co.  (Mass.),  547. 

CONTRIBUTORY  NEGLIGENCE. 
See  Crossings  ;  Master  and 
Servant  ;  Passengers  ;  Tres- 
passers. 
Assuming  dangerous  position  in 
attempt  to  save  life  is  not. 
Peyton   v.   Texas  &  P.  R.  Co. 


CONTRIBUTORY  NEGLIGENCE— 

Continued. 
(La.),  550. 

Burden  of  proof  placed  by  statute 
on  defendant  held  to  adect  only 
remedy  and  to  impair  no  vested 
right.  Wallace  v.  Western  N. 
C.  R.  Co.  (N.  Car.),  212. 

Boy  10  years  of  age  upon  railroad 
track  without  right  held  to  be  a 
trespasser  and  that  no  recovery 
could  be  had  although  he  could 
not  be  guilty  of  contributory 
negligence.  Pennsylvania  R. 
Co.  V,  McMuUen  (Pa.),  505. 

Of  infants,  507  n. 

Gross  negligence  only  overcomes 
contributory  negligence  when  it 
is  wanton,  reckless  or  inten* 
tional.  Carrington  v.  Louis- 
ville &  N.  R.  Co.  (Ala.),  543. 

Question  of  contributory  negli- 
gence held  properly  submitted 
to  jury  in  view  of  plaintiff's  age. 
Whalen  v.  Chicago  &  N.  W.  R. 
Co.  (Wis.).  558. 

Question  held  to  be  for  jury  where 
deceased  walked  alongside  of 
*  track  on  bank  of  snow  support- 
ing himself  upon  the  side  of 
cars  upon  track.  Adams  z/.  Iron 
Cliffs  Co.  (Mich.),  414. 

Instruction  directing  verdict  for 
plaintiff  upon  the  facts  stated, 
if  deceased  was  injured  without 
negligence  on  his  part,  held  not 
to  be  erroneous  as  ignoring 
question  of  deceased's  contribu- 
tory negligence.  Grube  v.  Mis- 
souri Pac.  R.  Co.  (Mo.),  357. 

Pleadings.  General  averment 
jthat  intestate  exercised  due  care 
held  not  to  have  been  overcome 
by  specific  allegations  of  com- 
plaint as  to  the  cause  of  the  ac- 
cident. Pennsylvania  R.  Co.  v. 
O'Shaughnessy  (Ind.),  479. 
COUPLING.  See  Master  and  Ser- 
vant. 
CROSSINGS. 

Duty  to  stop,  look  and  listen  ap- 
plies to  foot  travellers.  Penn- 
sylvania R.  Co.  V.  Aiken  (Pa.>, 

571. 
Contributory  negligence.  Crossing 
track   in    front  of  approaching 
train  ^^/e/  to  bar  action.     Penn- 
sylvania R.  Co.  V,  Aiken  (Pa.), 

571. 
Evidence  of  usual  speed  of  train 
at  crossing  held   inadmissible. 
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CROSSINGS— Owrtjf»r</. 

Pennsylvania  R.   Co.  v.  Aiken 

(Pa.).  571. 

Permission  to  public  to  use  cross- 
ing without  dissent  by  company 
creates  relation  of  travellers 
upon  public  highway,  and  im- 
poses duty  upon  company  to 
prevent  injury  to  travellers 
crossins;  track.  Adams  v.  Iron 
Cliffs  Co.  (Mich.),  414. 

Use  of  road  forming  only  means 
of  communication  between  two 
villages  for  20  years,  Ai-/d,  suffi- 
cient to  require  submission  to 
jury  of  question  of  dedication  to 
public  use.  Adams  v.  Iron 
Cliflfs  Co.  (Mich.).  414. 
DAMAGES. 
Qanerally. 

Co-defendant ;  judgment  over 
against  where  two  railroad  com- 
panies are  sued  for  injuries 
caused  by  collision.  Gulf,  C.& 
S.  F.  R.  Co.  V.  Hathaway  (Tex.), 
219. 

Death  of  son.  Elements  of  dam- 
age, 369  n. 

Collateral  kindred  of  deceased  can 
recover  only  nominal  damages 
when  deceased  was  past  middle 
age  and  had  accumulated  no 
property.  Howard  v.  Delaware 
&  H.  Can.  Co.  (C.  C).  473. 

Instruction  Ae/J  not  to  be  errone- 
ous as  justifying  recovery  of 
full  statutory  amount  although 
exceeding  pecuniary  loss  of 
plaintiff.  Lake  Shore  &.  M.  S. 
R.  Co.  V.  Parker  (111.),  339. 

Husband  may  recover  for  loss  of 
wife's  services  notwithstanding 
provisions  of  Indiana  statute. 
Citizen's  St.  R.  Co.  v.  Twiname 
(Intl.),   227. 

Physician  may  testify  as  to  man- 
ner in  which  plaintiff  described 
pain^and  how  she  acted.  Ash- 
ton  'v.  Detroit  City  R.  Co. 
(Mich.),    235. 

Statements  to   physician   by 

plaintiff,  that  he  had  never  suf- 
fered with  sore  eyes,  given  in 
evidence  by  physician.  Instruc- 
tion. Objection  taken  too  late. 
Missouri  Pac.  R.  Co.  v.  Mitchell 
(Te.x.),  224. 
Personal  Injuries. 

Measure  is  injuries  received,  suf- 
fering's and  consequent  loss. 
Ruthc-rford  v.  Shrevcport  &  H. 


DAMAGES. 
Personal  Iz^tixieB — Qmtintud, 
R.  Co.  (La),  129. 

Plaintiff  may  recover  for  all 

injuries,  past  and  prospective, 
including  indemnity  for  nurs- 
ing, medical  expenses,  loss  of 
time,  etc.  Wallace  v.  Western 
N.  C.  R.  Co.  (N.  Car.),  212. 

Plaintiff  h^ld  entitled  to  sat- 
isfaction for  loss  of  bodily  and 
mental  powers,  and  for  actual 
sufferings  of  mind  and  body. 
Wallace  v.  Western  N.  C.  R. 
Co.  (N.  Car.),  212. 

Fright  ;  woman  held  entitled  to 
recover  for  impairment  of  health 
caused  by.  Buchanan  v.  West 
Jersey  R.  Co.  (N.  J.),  59. 

Peril  and  fright  attending  acci- 
dent as  elements  of   damage, 

59  «• 
Infirmity  aggravated  by  personal 

injuries.  Instruction  authoriz- 
ing consideration  in  mitigation 
of  damages  held  properly  re- 
fused under  pleading.  Canfield 
V.  Chicago  &  W.  M.  R.  Co. 
(Mijch.),  566. 

Inconvenience  ;  allegations  in  pe- 
tition as  to  where  train  was  de- 
railed, hfld  too  indefinite  to  war- 
rant any  sum  for.  Missouri 
Pac.  R.  Co.  V.  Mitchell  (Te^). 
223. 

Future  damages  ;  there  must  be 
a  reasonable  certainty  as  to,  in 
order  to  entitle  plaintiff  to  re- 
cover. Mere  probability  is  not 
enough.  Missouri  Pac.  R.  Co. 
V.  Mitchell  (Tex.),  224. 

—  instructions  as  to,  held,  prop- 
erly refused  iu  view  of  previous 
instruction.  Missouri  Pac.  R. 
Co.  V.  Mitchell  (Tex.),  224. 

Professional  services.  InstnKV- 
tion  held  not  to  authorize  allow- 
ance for  other  than  those  of 
physicians  and  nurses.  Duke 
V.  Missouri  Pac.  R.  Co.  (Mo.), 
221. 

-^^  failure  of  proof  to  support 
allegation  that  plaintiff  ex- 
pended large*  sums  for.  Duke 
V.  Missouri  Pac.  R.  Co.  (Mo.), 
221. 

Physician's  services.  Plaintiff  can 
onlv  recover  reasonable  amount 
not  amount  of  bill  based  on  pos- 
sibilities of  lawsuit.  Gulf,  C. 
&   S,    F.    R.    Co.    V.    Campbell 
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DAMAGES. 

Personal  Ixdnrles — Continued, 

(Tex.)f   ioo» 

Attorney's  fees  and  .expenses  la 
attending  court  not  alleged  or 
included  in  evidence ;  request 
to  charge  as  to  held  properly  re- 
fused. Missouri  Pac.  R.  Co.  v, 
Mitchell  (Tex.).  224. 

Cause  of  injury.  Instruction  that 
jury  should  consider  only  such 
injuries  as  were  caused  by  de- 
railment. Further  instructions 
unnecessary.  Texas  T.  R.  Co. 
V.  Johnson  (Tex.),  122. 


Liability  for  depends  on  gross 
negligence,  indifference,  or  dis- 
regard for  passenger's  safety. 
Texas  T.  R.  Co.  v.  Jolinson 
(Tex.),  122. 

Injuries  caused  by  running  at  ex- 
cessive speed  on  poor  track,  in 
violation  of  rules,  not  attributa- 
ble to  gross  negligence  or  indif- 
ference. Texas  T.  R.  Co.  v. 
Johnson  (Tex.),  122. 

Exemplary  damages  as  applicable 
to  common  carriers ;  doctrine 
not  definitely  sanctioned  in  Lou- 
isiana. Rutherford  v,  Shreve- 
port  &  H.  R.  Co.  (La.),  129. 

For  injuries  to  passengers  arising 
from  negligence,  132  ». 

Passenger  alighting  from  moving 
train.    Absence  of  injury,  171 ». 

Wanton  and  malicious  act  of  serv- 
ant ;  company  not  liable  in  ex- 
emplary damages  unless  it  au- 
thorized or  ratified  the  ,act. 
Ricketts  v.  Chesapeake  &  O.  R. 
Co.  (W.  Va.),  42. 

Recovery  of,  (or  torts  of  servant, 
48  n. 

Injuries  caused  by  overhead 
bridges,  258  n. 

In  order  for  jury  to  assess,  it  is 
not  necessary  that  they  should 
be  claimed  eo  nomine.  Savan- 
nah, F.  &  W.  R.  Co.  V.  Holland 
(Ga.),  196. 
Excessive. 

Excessive  verdict  will  be  reduced 
by  Louisiana  court  on  appeal. 
Peyton  v.  Texas  &  P.  R.  Co. 
(La.),  550. 

Verdict  cannot  be  reviewed  on 
error  when  there  has  been  no 
error  in  admission  of  evidence 
and  jury  have  been  properly  in- 
structed.     Hunn    V,    Michigan 


DAMAGES. 
ExoeflBive— Gw/m«^</l 

Cent.  R.  Co.  (Mich.),  452. 

Remittitur  can  only  be  entered 
when  measure  of  damages  gov- 
erned by  fixed  rules.  Gulf,  C. 
&  S.  F.  R.  Co.  V,  Redeker  (Tex.), 
296. 

Measure.  Reading  of  extracts 
from  reported  cases  showings 
large  damages  held  not  excess-^ 
ive,  held  error.  Ricketts  v, 
Chesapeake  &  O.  R.  Co.  (W. 
Va.),  42 

Reading  authorities  in  presence  of 
jury,  369  ». 

Personal  injuries.  Excessive  ver- 
dicts, 368  ». 

$5,000  held  not  so  excessive  as  to 
justify  reversal  though  plaintiff 
contributed  to  the  injury.  Met- 
ropolitan St.  R.  Co.  V.  Moore 
(Ga.),  240. 

$6,000  for  loss  of  hand  held    not 
excessive.    Missouri  Pac.«R.  Co. 
V,  Jones  (Tex.),  363. 
DEATH. 
Qenerally. 

Collateral  kindred  cannot  recover 
for  death  by  willful  neglect  un- 
der statute.  Conley  v,  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  (Ky.), 

537. 
Action    for    benefit    of   collateral 
kind|:ed.      Kentucky      sutute» 

543  «. 

Jurisdiction  of  action,  521  n. 

Statute  imposes  liability  for  pen- 
alty although  death  caused  by 
negligence  of  subordinate,  and 
not  of  superior  in  command. 
Rine  v.  Chicago  &  A.  R.  Co. 
(Mo.),  555. 

Presumption,  in  absence  of  eye- , 
witnesses  of  accident,  is  that 
deceased  exercised  due  care  and 
caution  in  attempting  to  cross 
railroad  track.  Adams  v.  Iron 
Cliffs  Co.  (Mirh.),  414. 

Opinion  evidence  as  to  whether 
deceased  person  was  generally 
a  careful  man  is  incompetent. 
Southern  Kan.  R.  Co.  i),  Rob- 
bins  (Kan.),  316. 

Rights  of  distributees  need  not  be 
specified  in  action  to  recover  for 
benefit  of  next  of  kin.  Howard 
V.  Delaware  &  H.  Can.  Co.  (C. 

c).  473. 

Collateral  kindred  of  deceased  can 
recover  only  nominal  damages 
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DEATH. 
QeneraUy  —  Continued. 

when  deceased  was  past  middle 
age  and  had  accumulated  no 
property.  Howard  v,  Delaware 
&  H.  Can.  Co.  (C.  C).  473- 

Elements  of  damage  for  death  of 
son,  369  M. 

Extent  of  deceased's  means  can- 
not  be  given  in  evidence.  Hunn 
V,  Michigan  Cent.  R.  Co.  (Mich.), 

453. 

Expectancy  of  life.  Admissibility 
of  scientific  work,  463  n. 

Mortality  tables  ^r/i/ admissible  for 
purpose  of  proving  expectancy 
of  life.    Hunn  v.  Michigan  Cent. 
R.  Co.  (Mich.),  452. 
Coniiiot  of  Xja^^a. 

Action  for  wrongful  death  is  gov- 
erned by  Ux  loci.  McMaster  v. 
Illinois  Cent.  R.  Co.  (Miss.),  4S6. 

Statute  of  state  where  suit  brought 
conferring  right  of  action  upon 
plaintiff,  does  not  authorize  suit 
for  death  by  accident  in  another 
state.  Usher  v.  West  Jersey  R. 
Co.  (Pa.),  508. 

Statute  conferring  right  of  action 
upon  administrator  for  benefit 
of  next  of  kin  is  not  part  of 
remedy,  and  is  not  superseded 
by  the  lex  fori.  Usher  v.  West 
Jersey  R.  Co.  (Pa.),  508. 

Widow  cannot  maintain  action  in 
Pennsylvania  under  statute  of 
foreign  state  which  confers  right 
of  action  upon  administrator  for 
benefit  of  widow  and  next  of 
kin.  Usher  v.  West  Jersey  R. 
Co.  (Pa.),  508. 

Statutes  have  no  extra-territorial 
effect,  514  n. 

Suits  in  sister  states  under  statute 
of  state  where  accident  occurred, 

515  n. 

Penal  actions,   515  n. 
Existence  of  similar  statute  in  state 
where   suit    brought    essential, 

516  n. 

Proof  of  foreign  statute.  Pre- 
sumption of  law,  518  n. 

Who  may  maintain  action,  519  «. 
DEDICATION. 

Use  of  road  forming  only  means  of 
communication  between  two  vil- 
lages for  20  years,  held  sufficient 
to  require  submission  to  jury  of 
question  of  dedication  to  public 
use.  Adams  v.  Iron  Cliffs  Co. 
(Mich.),  414. 


DISCRIMINATION.      See     Passen- 
gers,   Regulatum  of  Accommoda- 
tions. 
DRAINS  AND  DITCHES.    See  Sen- 
FACE  Waters. 

Assessment  of  railroad  right  of 
way  for  cost  of  establishing 
drain,  under  Ind.  act.  Balti- 
more  &  O.  &  C.  R.  Co.  v.  Kct- 
ring  (Ind.),   10. 

Establishment.  Application  of 
rules  of  practice  to  proceedings. 
Necessity  of  motion  for  new 
trial.  Baltimore  &  O.  &  C.  R. 
Co.  V.  Ketring  (Ind.)  10. 

Jury  trial ;  right  of  legislature 

to  dispense  with  in  proceedings 
to  establish  drain.  Ealtimore 
&  O.  &  C.  R.  Co.  V,  Ketring 
(Ind.),  10. 

Lakes  ;  act  as  to  establishment  of 
drains  not  intended  to  provide 
system  for  drainage  of.  Only 
applicable  to  marshes,  ponds, 
etc.  Baltimore  &  O.  &  C.  R. 
Co.  V.  Ketring  (Ind.),  10. 
EVIDENCE. 
Generally. 

Attempt  to  entrap  or  corrupt  wit- 
ness. Charge  to  jury  on  ques- 
tion as  to  whether  authority  of 
person  was  pure  or  impure. 
Savannah,  F.  &  W.  R.  Co.  v. 
Holland,  (Ga.),  196. 

Demurrer  to  evidence  held  not 
waived  by  defendant's  putting 
in  evidence.  Weber  v.  Kansas 
City  C.  R.  Co.  (Mo.),  117. 

Deposition,  taken  in  absence  of 
party,  ht'ld  admissible  where 
witness  afterwards  cross-exam- 
ined by  party.  Southern  Kan. 
R.  Co.  V.    Robbins  (Kan.),  316. 

Judicial  notice  will  be  taken  of 
human  stature.  Hunter  z*.  New 
York,  O.  &  W.  R.  Co.  (N.  Y.). 
248. 

Injuries  to  employes.  Sufficiency 
of  evidence  in  absence  of  eve- 
witnesses,  428  n. 

Presumption,  in  absence  of  eye- 
witnesses of  accident,  is  that 
deceased  exercised  due  care  and 
caution  in  attempting  to  cross 
railroad  track.  Adams  v.  Iron 
Cliffs  Co.  (Mich.),  414. 

Privileged  communication.  Phy- 
sician. Privilege  held  waived 
by  plaintiff's  attorney  calling 
physician  as  witness.  Alberti 
V,  New  York,  L.  E.  &  W.  R.  Co. 
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EVIDENCE. 
Qenerally —  Continued, 

(N.  Y.).  201. 
Burden  of  Proof: 

Defective  appliances.  Burden  is 
upon  plaintiff  to  establish  em> 
ployer's  knowledge  of  defect 
although  evidence  sufficient  to 
prove  defective  condition.  Hud- 
son V.  Charleston,  C.  &  C.  R. 
Co.  (N.  Car,),  348. 

Statute  placing  burden  on  defend- 
ant in  cases  of  contributory  neg- 
gence,  held  to  impair  no  vested 
right.  Wallace  v.  Western  N. 
C.  R.  Co.  (N.  Car.),  212. 
Co]iix>etenc7  and  Admissibility. 

Contributory  negligence  of  pas- 
senger in  entering  caboose  of 
freight  train  from  lop.  Evi- 
dence of  request  of  conductor 
held  admissible.  Missouri  Pac. 
R.  Co.  V,  Callahan  (Tex.),  85. 

Derailment.  Evidence  of  general 
defective  condition  of  roadbed 
and  previous  wrecks,  held  not 
admissible  even  on  issue  of  ex- 
emplary damages.  Missouri 
Pac.  ''R.  Co.  V,  Mitchell  (Tex.), 
234. 

Expectancy  of  life.     Admissibility 

•  of  scientific  work,  463  «. 

Mortality  tables  ^^i^ admissi- 
ble. Hunn  V.  Michigan  Cent. 
R.  Co.  (Mich.),  452. 

Maps  and  plats  of  land  admissible 
in  action  for  overflowing  lands. 
Kankakee  &  S.  R.  Co.  v.  Horan 

(111.),  13. 
Narrow  escape  of  another  employe, 

380  n. 

Other  accidents.  Evidence  of  pre- 
vious wrecks  elsewhere  on  the 
road  held  not  admissible.  Mis- 
souri Pac.  R.  Co.  V.  Mitchell 
(Tex.),  224. 

Passenger  injured  by  being  struck 
by  water  pipe  while  on  top  of 
car.  Evidence  as  to  position  of 
pipe.  Missouri  Pac.  R.  Co.  v. 
Callahan  (Tex.),  85. 

-^^  on  top  of  train.  Evidence 
that  train  was  started  without 
notice  ^//(/admissible.  Missouri 
Pac.  R.  Co.  V,  Callahan  (Tex.), 

Personal  injuries.  Care  and  treat- 
ment. When  plaintiff  may  show 
that  his  poverty  precluded  him 
from  employing  skillful  physi- 
cian from  distance.    Alberti  v. 


EVIDENCE. 
Competency  and  Admissibility — 

Continued. 

New  York,  L.  E.  &  W.  R.  Co. 

(N.  Y.),  201. 

Photograph  showing  manner 

in  which  plaintiff's  limbs  had 
been  contracted  ^ri^  admissible. 
Alberti  v.  New  York,  L.  E.  &  W. 
R.  Co.  (N.  Y.),  201. 

Physical     examination     of 

plaintiff  by  physician  at  in- 
stance and  expense  of  defend- 
ant. Discretion  of  court.  Rich- 
mond &  D.  R.  Co.  V.  Childress 
(Ga.),  216. 

PlaintiflF's  earnings,  amount 

of,  previous  to  injury  may  be 
shown.  Evidence  as  to  net 
earnings  inadmissible.  Wallace 
V.  Western  N.  C.  R.  Co.  (N. 
Car.),  212. 

Submission  of  person  to  in- 


spection of  experts.  218  n. 

Practice  of  others  in  climbing  lad- 
der on  freight  car  when  train  in 
motion  is  not  admissible.  South- 
ern Kansas  R.  Co.  v.  Robbins 
(Kan.),  316. 

Rules.      Parol   proof  of  rule   at- 

.  tached    to  applications  for  em- 
ployment, 314  n. 

Selection  of  foreman.  Reputation 
of  unfitness  and  specific  acts  of 
negligence  or  incompetency  held 
admissible  to  prove  incompe- 
tency of  foreman.  Grube  v, 
Missouri  Pac.  R.  Co.  (Mo.),  357. 

Testimony  as   to  reputation    for 
carefulness,  320  n. 
Declarations  and  Admissions. 

Agent  sent  to  injured  employe  to 
obtain  statement  concerning  ac- 
cident not  authorized  to  bind 
company  by  declarations  as  to 
circumstances  of  action.  Doyle 
V,  St.  Paul,  M.  &  M.  R.  Co. 
(Minn.),  376. 

Bill  for  injunction  ;  in  action  to 
recover  damages  for  overflow, 
^^^competent  evidence  In  action 
for  damages  of  admissions  of 
plaintiff.  Kankakee  &  S.  R.  Co. 
».  Horan  (111.),  13. 

Declarations  made  by  passenger 
who  had  fallen  whilst  alighting 
from  train,  held  admissible. 
Pennsylvania  R.  Co.  v.  Lyons 
(Pa.),  154. 

—  of  passenger  found  near 
where  he  fell  from  train,  about 
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EVIDENXE. 
Declarations  and  A< 

tontinu^a.  \ 

half  an  hour  afterwards,  held  \ 
oot  a  part  of  res  i^tsUc.  Savan-  ' 
nah.  F.  &  W.  R.  Co.  v.  Holland  ' 
(Ga.),   H)6. 

of  cn>?inecr  ai  coroner's  in- » 

quest.   504  n.  , 

Statcmeni  of  engineer  immediately  1 
upon  Slopping  train   after  run- 1 
ning  over  persons  held  admissi- 
ble as  part  of  rts  ^e'stic.     Hooker 
V.  Chicago,   M.  t!s:  St.  P.   R.  Co. 
(Wis.).  49S. 
Opinion  Evidence. 

Expression  of  opinion  of  witness 
as  10  cause  of  accident,   504  n. 


EVIDENXE. 
Imi>eachins    Credibility— Gui/iff. 

U4rd. 

to  give  whole  conversation, 
van  nah,  F.  &  W,  R.  Co.  *. 
land  (Ga,),   196. 

EXEMPTION.     See  Taxation. 

EXPERTS.     See  Evidence. 

FOREIGN     CORPORATION. 
Lease. 

FRANCHISE.  Sec  also  Charter, 
Division  of  company  into  two  cor- 
porations docs  not  affect  immu- 
nity from  taxation  to  pay  sub- 
scription to  stock  of  old  company, 
Louisville  &  N.  R.  Co.  v.  Com. 
(Ky.).  595- 

FRIGHT.     See  Damages. 


Sa- 

Hoi- 


See 


Probable    duration    of    plaintifTs :  GROSS  NEGLIGENCE.     See  Kegu- 

GENCE. 

HIGHWAYS. 

Exemption  of  employes  of  railroad 
company  from  highway  labor  is 
corporate  privilege  and  not 
merely  personal  to  employes. 
Johnson  v.  State  (Ala.),  275. 
HUSBAND  AND  WIFE. 

Husband  may  recover  for  loss  of 
wife's  services  on  acVount  of  per- 
sonal injuries  notwithstanding 
provisions  of  Indiana  statute. 
Citizens'  St.  R.  Co.  v.  Twinamc 
(Ind.).  227. 
INJUNCTION. 

Evidence.  Admissibility  of  bill  in 
subsequent  action  for  damages, 
as  admissions  of  plaintiff.  Kan- 
kakee &  S.  R.  Co.  V.  Horan  (111.), 

13- 
INTEREST. 

Interest  is  not  payable  on  over-due 
taxes.     LouisTille  &   N.  R.  Co. 
V.  Com.  (Ky.),  595-- 
INTERSTATE     COMMmCE.       See 
Taxation. 
Passenger  accommodations.     See 
Passengers. 
JOINT   TORT-FEASORS.     See    Nui. 

SANCE. 

JURISDICTION.     Action  for  wrong. 
ful  death,  521  n. 

Statute  imposing  tax  upon  railroad 
raises  question  whether  charter 
exemption  affected,  and  whether 
obligation  of  contract  impaired 
and  gives  jurisdiction  to  the  fed- 
eral court.  Yazoo  &  M.  V.  R. 
Co.  V.  Thomas  (U.  S.),  500. 
JURY. 

Drain.     Establishment ;   right   of 
legislature  in  proceedings  for,  10 


life  ;  opinion  of  physician  as  to, 
//cvv/ competent.  Alberti  v.  New 
York,  L.  E.  &  \\\  R.  Co.  (N.  Y.), 
201. 

Opinion  of  person  attending  plaint- 
iff that  his  injuries  are  nerma- 
ncnt,  held  admissible  altnough 
two  years  have  elapsed  since  ac- 
cident. Missouri  Pac.  R.  Co. 
I'.  Callahan  (Tex.),  85. 

Opinion  evidence  as  to  whether 
deceased  person  was  gefverally 
a  careful  man  is  incompetent. 
Southern  Kan.  R.  Co.  v.  Rob- 
bins  (Kan.),   316. 

as   to  market  value   of  land 

before  and  after  overflow  and 
that  depreciation  was  caused  by 
overflow  resulting  from  obstruc- 
tion. Kankakee  &  S.  R.  Co.  v, 
Horan  (III.),  13. 
Aeports  and  Records.  • 

Admissibility  of  report  of  acci- 
dent, 314  n. 

Report  to  general  manager  con- 
cerning accident  heid  not  to  be 
admissible  in  evidence.  Carroll 
V.  East  Tennessee,  V.  &  G.  R. 
Co.  ((la.),   307. 

Incompetency  of  engineer.  Ad- 
missibility of  record  of  acci- 
dents.  314  n.  m 

Admissibility  of  book  containing 
rules.     Knowledge  of  employe, 

315  «• 
Impeaching  Credibility. 

When  contradictory  extrajudicial 
statements  may  be  introduced 
for  purpose  of.  Watson  v.  St. 
Paul  City  R.   Co.   (Minn.),    114. 

Witness  interrogated  for  purpose 
of  impeaching  /le/d  to  have  right 
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JVVCi— Continued, 

withhold  right  of  trial  by  jury. 
Baltimore  &  O.  &  C.  R.  Co.  v. 

Ketring(Ind.X  10. 

Struck  jury.  Peremptory  chal- 
lenges held  not  allowed  to  any  of 
the  jurors  composing  the  panel 
as  finally  made  up.  Watson  v. 
St.  Paul  City  R.  Co.  (Minn.),  114. 
IjAND  grants.     See  Taxation. 

Statute  granting  lands  in  prccsenti^ 
patents  to  issue  upon  completion 
of  sections  of  road,  confers  inde- 
feasible rightand  lands  are  tax- 
able by  the  state.  Wisconsin 
Cent.  R.  Co.  v.  Price  County 
(U.  S.),  669. 

Indemnity  lands  may  be  selected 
for  sales  and  homesteads  made 
before  grant  as  well  as  after. 
Wisconsin  Cent.  R.  Co.  v.  Price 
County  (U.  S.),  669. 

Approval  of  selection  uf  indemnity 
lands  held  essential  to  title  of 
company  and  lands  not  taxable 
until  selected  and  approved. 
Wisconsin  Cent.  R.  Co.  v.  Price 
County  (U.  S.),  669. 
LANDLORD  AND  TENANT. 

Obstruction  of  watercourse.  Right 
of  action  of  owner  of  reversion- 
ary estate  ;  complaint  alleging 
obstruction,  held  to  show.  Kan- 
kakee &  S.  R.  Co.  V.  Horan  (111.); 

13.   , 

Obstruction  of  watercourse.  Ten- 
ancy at  will.  Owner  of  rever- 
sion held  entitled  to  damages, 
measured  by  depreciation  of 
market  value  by  reason  of  over- 
flow. Kankakee  &  S.  R.  Co.  v, 
Horan  (111.),  13. 
LEASE.     See  Landlord  and  Tenant. 

Liability  of  lessor  for  injuries  sus- 
tained through  operation  of 
leased  railroad,  48  n. 

Lessee  of  railroad  is  liable  for  per- 
centage of  gross  earnings  al- 
though no  provision  contained 
in  lease.  City  of  New  York  v. 
Twenty-Third  St.  R.  Co.  (N.  Y.), 
640. 

Unauthorized  lease.  Company 
cannot,  without  legislative  au- 
thority, turn  over  its  road  to  an- 
other company  to  exempt  itself 
from  liability.  Ricketts  v,  Ches- 
apeake &  O.  R.  Co.  (W.  Va.),  42. 

—Operation  of  domestic  road  by 
foreign  company  under  unau- 
thorized verbal  agreement.    Do- 


LEASE —  Continued. 

mestic  company  liable  for  inju- 
ries sustained  on  its  line.  Rick- 
etts V.  Chesapeake  &  O.  R.  Co. 
(W.  Va.)    42. 

LICENSE  TAXES.     See  Taxation. 

LICENSEES.     See  Crossings  ;  Tres- 
passers. 

MASTER  AND  SERVANT. 
Contract  and  Relation.  See  also 
Minor  Employes^  infra. 
Complaint  alleging  contract  to 
employ  plaintiff  for  whatever 
time  he  should  desire  to  serve 
cannot  be  amended  by  alleging 
promise  to  employ  plaintiff  dur- 
ing term  of  his  life.  East  Line 
&  R.  R.  R.  Co.  V.  Scott  (Tex.), 

30. 

Employment  of  yard  hand  by  an- 
other company  to  work  in  de- 
fendant's yards  held,  to  create 
relation  between  plaintiff  and 
defendant.  Missouri  Pac.  R. 
Co.  V,  Jones  (Tex.),  363. 

Interchange  oif  traffic.  Negli- 
gently leaving  cars  on  track  of 
connecting  company,  367  n. 

Duty  to  block  frog.  Employe 

of  connecting  company,  367  «. 

Injuries  to  employes.  Evidence 
of  ownership  of  railroad,  368  n. 

Exemption  of  employes  from  mili- 
tary duly  is  corporate  privilege, 
and  not  merely  personal  to  offi- 
cers, etc.  Johnson  v.  State 
(Ala.),  275. 

Employe  of  owners  of  private 
track  charged  with  duty  of  un- 
coupling cars  placed  upon  track 
is  person  engaged  on  or  about 
railroad  within  the  meaning  of 
Pennsylvania  statute.  Stone  v. 
Pennsylvania  R.  Co.  (Pa.),  522. 

Construction  of  Pennsylvania 
statute.  Person  engaged  about 
cars  or  railroad  of  company  of 
which   he   is  not    an  employe, 

523  «. 
Torts  of  Servants. 

Wanton  and  malicious  injury, 
company  not  liable  for  exem- 
plary damages,  unless  it  au- 
thorized or  ratified  the  act. 
Ricketts  v.  Chesapeake  &  O. 
R.  Co.  (W.  Va.),  42. 

Recovery  of  exemplary  damages 
for.     48  n. 
Xxj^uries,  Generally. 

Railroad  employes  are  within 
meaning  of  the  statute   impos- 
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MASTER  AND  SERVANT. 
Ix^jtiries  Generally — Omtinwud. 
ing    liability    on    company    to 
••  any   person  "  injured  by  un- 
packed frog.     Le  May  v,  Cana- 
dian Pac.  R.  Co.  (Ont.).  33i. 

Construction  of  statute.  Right  of 
employe  to  recover.  **  Any  per- 
son," 338  ». 

Employe  engaged  to  remove  snow 
and  ice  from  track  and  travel- 
ling to  the  scene  of  labor  on 
train,  is  engaged  in  operation 
of  railroad  within  meaning  of 
Iowa  statute.  Smith  v.  Humes- 
ton  &  S.  R.  Co,  (Iowa),  278. 

Construction  of  side  tracks.  Duty 
of  company  towards  its  em- 
ployes, 380  «. 

l)erailment.  Evidence.  Opinion 
of  brakeman,  381  n. 

Evidence.       Testimony      of 

person   employed  in    construc- 
tion of  road,  381  ». 

Pleading  and  proof.  Defect- 
ive track.     Low  joint,  381  n. 

Negligent  constructiqn  of  road. 
Sufficiency  of  declaration  to 
support  verdict,  355  n. 

Cause  of  injury /i^'A/to  be  splin- 
tered rail  in  which  plaintifiTs 
foot  caught,  and  not  projecting 
load  upon  freight  car.  Doyle  v, 
St.  Paul,  M.  &  M.  R.  Co.  (Minn.), 
376. 

Failure  of  trainbands  to  keep 
lookout  held  to  have  been  the 
cause  of  death  of  trackman. 
Howard  v,  Delaware  &  H.  Can. 
Co.  (C.  C),  473. 

Bridge  watchman.  Sufficiency  of 
evidence,  428  n. 

Engineer.  Negligence.  Obscured 
view,  347  n,    . 

Employment  of  inexperienced 
person  of  full  age  as  brakeman, 

307  «. 
Misplaced  switch.     Sufficiency  of 

evidence    to     sustain     verdict, 

347  «. 
Negligently  loading  car.     Motion 

for  non-suit.     Responsibility  of 
company,  375  n. 
Splinter     projecting     from     rail, 

380  n. 

Switching.  Use  of  engine  with 
square  instead  of  sloping  tank, 

381  n. 

Track  dug  out  between  ties.  Evi- 
dence Ae/d  sufficient  to  establish 
defendant's   negligence.       Mis- 


MASTER  AND  SERVANT. 
Ii^jurieB  Generally— C^if/^'iKMri/. 
souri  Pac.  R.  Co.  v.    ones  (Tex.), 

363. 

Pleading.  Instructions.  Aver- 
ment of  negligence,  484  n. 

Sufficiency      of    allegations. 

Evidence,   4B4  n. 

Sufficiency  of  evidence  in  absence 
of  eye  witnesses,  428  n. 
Minor  Employes. 

Minor  employed  in  dangerous  ser- 
vice without  father's  consent. 
Employer  Md  liable  in  dam- 
ages for  injuries.  Gulf,  C.  & 
S.  F.  R.  Co.  V,  Redeker  (Tex.), 
296. 

Consent  of  father  to  minor  en- 
gaging in  railroading  and  to 
employment  as  fireman  ke/d  not 
sufficient  to  authorize  employ- 
ment as  brakeman.  Gulf,  C. 
&  S.  F.  R.  Co.  V,  Redeker 
(Tex.),  296. 

Mother's  consent  *  A^i^/  not  suffi- 
cient to  authorize  employment 
of  minor.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Redeker  (Tex.),  296. 

Notice  need  not  be  given  by  par- 
ent to  employer  that  he  does 
not  consent  to  employment  of 
minor.  Gulf,  C.  &  S-  F.  R.  Co. 
V.  Redeker  (Tex.),  296. 

Liability  for  personal  injuries. 
301  «. 

Exposure  to  danger.  Loading 
lumber  car.     306  n. 

Contributory  negligence.  Discre- 
tion of  minor  13  years  of  age 
and  ability  to  appreciate  danger 
is  question  for  the  jury.  Rhodes 
V.  Georgia  R.  &  B.  Co.  (Ga.), 
302. 

Use    of    improper    language    by 
counsel  in  arg^umeni^  307  n. 
Appliances. 

Inspection  of  cars  of  other  com- 
panies must  be  made  by  em- 
ployer. Goodrich  v.  New  York 
Cent.  &  H.  R.  R.  Co.   (N.  Y.). 

259. 
Obligation  of  employer  to  inspect 

cars  of  other  companies,  263  n. 
Duty  of  employer.     Existence  of 

better  appliances,  353  n. 
Duty  of    company   as   to    brake 

shoes,  354  HI. 
Qpinion   evidence.    Necessity  of 

safety  switch.     Competency  of 

witness,  355  «. 
Splintered    rail.       Company   not 
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MASTER  AND  SERVANT, 
appliances —  Continued. 

liable  for  defect  in   absence  of 
notice.     Doyle  v.  St.    Paul,   M. 
&  M.  R.  Co.  (Minn.),  376. 
Reverse   lever  of  engine.     Com- 
petency of  evidence  of  defect, 

355  «. 
Obligation    of  master.     Duty   of 

employe  to  inspect,  352  n* 
Burden  of  proof  is  upon  plaintiff 
to  establish  employer's  knowl- 
edge of  defect  although  evi- 
dence sufficient  to  prove  defec- 
tive condition.  Hudson  v, 
Charleston,  C.  &  C.  R.  Co. 
(N.  Car.),  348. 
Employer's  knowledge  of  defect. 

352  «. 
Knowledge  of    defect.       Servant 
chargeable  with,  assumes  risks 
of  accident.     Doyle  v.  St.  Paul, 
M.  &  M.  R.  Co.  (Minn.),  376. 

'  Painter  using  hooks  supplied 

by  employer  with  knowledge  of 
defect  assumes  the  risk   of  in- 
jury.    Goltz  V.    Milwaukee,   L. 
S.  k  W.  R.  Co.  (Wis.),  282. 
Risks  assumed  by  using  ap- 


pliance, 288  n. 

Use  of  switch  engine  having 


square  tank,  354  n. 

—  Contributory  negligence. 
Province  of  jury,  288  n, 

Use     of     defective     brake, 

-  288  n. 

Appliances  furnished  by  master. 
Use  of  other  defective  appli- 
ances, 289  n. 

Amendment  of  pleading.  Statu- 
tory cause  of  action,  355  n. 

Evidence.  Attaching  defective 
car  to  train,  353  n. 

Instructions  as  to  employer's  duty, 

353  «.  355  n. 

Duty  to  inform   employe  of 

danger,  356  n. 

Experience  of  employe,  356/f. 

Assumption  that  engine  de- 
fective, 356  n. 

Risks  assumed  by  brakeman. 

Breaking  of  rail,  354  n 

Province  of  jury.  Sufficiency  of 
evidence  to  prove  defects,  355  n. 
Coupling. 

Failure  to  discover  defect  in  draw- 
bar of  car  of  another  company 
held  to  charge  master  with  lia- 
bility for  injuries  to  brakeman. 
Goodrich  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (N.  Y.),  259. 

A.  &  E.  R.  Cas. — 46 


MASTER  AND  SERVANT. 
Coupling—  Continued. 

Responsibility  of  employer  for 
defective  apparatus,  263  n. 

Unusual  construction  of  appara- 
tus. Ignorance  of  brakeman, 
273  «. 

Use  of  freight  engine  instead  of 
switch  engine,  330  n. 

Use  of  locomotive  having  "goose 
neck  "  draft  iron.  Notice  to  em- 
ploye, 273  n. 

Coupling  car  with  defective  bump- 
ers, 428  n. 

Risks  assumed.  Inexperienced 
brakeman  ignorant  of  danger 
does  not  assume  risk  of  accident 
in  coupling  locomotive  with 
"goose  neck"  draft  iron  to 
freight  car.  Hungerford  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Minn.), 
269. 

Brakeman  does   not   assume 

risk  of  injury  from  defective 
bumper  of  car  which  he  is  en- 
gaged in  coupling.  Goodrich 
V.  New  York  Cent.  &  H.  R.  R. 
Co.  (N.  Y.),  259. 

Failure  of  engineer  and  fireman  to 
obey  brakeman's  signals,  329  /f. 

Injuries  to  employes  while  coup- 
ling cars  with  projecting  loads, 
329  n. 

Contributory  negligence.  Brake- 
man  attemping  to  couple  car 
with  defective  draw-bar,  ques- 
tion of  contributory  negligence 
held  to  be  for  jury.  Goodrich 
V.  New  York  Cent.  &  H.  R.  R. 
Co.  (N.  Y.),  259. 

Brakeman      attempting      to 

couple  car  with  defective  draw- 
bar held  to  be  guilty  of>  Kar- 
rerv.  Detroit,  G.  H.  &  M.  R. 
Co.  (Mich.),  265. 

Person  assuming  dangerous 

position  in  coupling  cars  laden 
with  lumber  and  projecting  over 
ends  held  guilty.  Lothrop  v. 
Fitchburg  R   Co    (Mass.),  327. 

Remaining     between      cars 

after  failure  of  attempt  to  couple. 
Province  of  jury.  Missouri  Pac. 
R.  Co.  V.  Jones  (Tex.),  363. 

Assuming  dangerous  position 

between  cars,  330  n. 

Projecting  load,  329  n. 

Defective  apparatus.     Brake- 


man,  263  n. 
—  Instructions.     Expression  of 
opinion  on  facts,  429  n. 
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MASTER  AND  SERVANT. 
Excessive  Speed. 

Precautions  taken  by  employe  to 
avoid      injury.       Instructions, 

346  «. 
Injuries     to     bridge     watchman. 

Sufficiency  of  complaint,  347  »• 
Failure  to  give  statutory  signals. 

Injuries    at    place    other    than 

crossing,  347  "•       „»_     ^ 
XrectionB,  etc,  near  Track. 

Employe  only  assumes  risk  from 

structures  near  track  when  he 

has  notice  thereof.     Johnson  v. 

St.  Paul,  M.  &  M.  R.  Co.  (Minn.), 

293. 
Brakeman  informed  of  existence 

of  stone  piles  beside  track  as- 
sumes risk  of  accident  there- 
from. Smith  V.  Winona  &  St. 
P.  R.  Co.  (Minn.),  289. 
Employer's  negligence  in  locating 
signal  post  4  feet  from  rail  A^ld 
to  be  for  the  jury,  Johnson  v. 
St.  Paul.  M.  &  M.  R.  Co,  (Minn.), 

.293.  .  . 

Erections  and  obstructions  adjom- 

ing  track,  202  n. 
Overhead  Bridlgee. 

Brakeman  is  not  entitled  to  recover 
for  injury  from  overhead  bridge, 
when  by  exercise  of  ordinary 
observation  he  must  have  known 
height  of  same.  Williams  v. 
Delaware,  L.  &  W.   R.  Co.  (N. 

Y)-    254.  ,  X   ,v         * 

Brakeman  on  top  of  car  hfid  not 
entitled  to  recover  for  injuries 
alleged  to  be  sustained  while  in 
a  sitting  posture  by  structure  at 
height  too  great  to  strike  any 
seated  person.  Hunter  v.  New 
York.  O.  &  W.  R.  Co.  (N.  Y.). 

248. 

Exemplary  damages,  258  «. 

Obligation    of    company    to    em- 
ployes in  constructing  bridges, 

Risks  assumed  by    train    hands, 

257  n. 
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Contributory   negligence   of    •« 

ployes,  258  «. 
Notice  to  company  of  dangerous 

condition  of  bridge.     Evidence, 

258  n. 
Liability  when  bridge  constructed 
by  other  than  railroad  company, 

258  n. 
Rules  and  Begrulat^ons. 

Rules  requiring  engineer  to  have 

control  of  engine  when  view  ob- 


MASTER  AND  SERVANT. 
Boles    and  BagulaUoos — Ovft's- 

structed,  to  run  delayed  trains 
with  caution,  and  to  approach 
stations  with  reduced  speed, 
simply  impose  obligatioa  im- 
posed by  law  on  engineer.  Lake 
Shore  &  M,  S.  R.  Co.  v,  Parker 

(111.).  339.  ^  ,        , 

Employe  is  not  bound  by  rules  of 

which  he  is  ignorant  and  which 

have  never  been  brought  to  his 

notice  by  company.     Carroll  v. 

East  Tennessee,  V.  &  G.  R.  Co. 

(Ga.).  307. 
Duty  of  company  to  prescribe  rules. 

Instructions,  315  n. 
Omission  to  prescribe.      Duty  of 

employe.      Evidence  of  usage, 

315  n. 

Construction.  Duty  to  report  de- 
fect, 315  «. 

Applicability,  Displaying  signaL 
Car  repairer    3^5  »• 

Ringing  of  engine  bell.  Parol 
proof  of  rule,  314  ». 

Neglect  to  observe  requirements. 
Displaying  signals,  314  n. 

Getting  upon  engine  in  violation 

of.  315  «•  ^  -  • 

Admissibility  of  book  contaming 

rules.     Knowledge  of  employe, 

315  n. 
Parol    proof  of  rule  atuched  to 

applications    for    employment, 

314  «•  , 

Bisks  of  Employment.     See  also 

Coupling;   Erections,     etc.^     mar 

Track;  Overhead  Bridges,  supra. 

Risk  from  unpacked  frog  held  not 
to  be  assumed  by  switch  fore- 
man although  he  had  notice  of 
danger.  Le  May  v.  Canadian 
Pac.  R.  Co.  (Ont.),  331. 

Superintendent  of  furnace  as- 
sumes risk  of  injury  at  crossing 
within  premises  through  opera- 
tion of  cars  upon  railroad  m 
connection  with  fouudry.  Adams 
V.  Iron  Cliffs  Co.  (Mich.),  414- 
Incompetent  Co-£mploye8. 

Selection  of  foreman.  Reputation 
of  unfitness  and  specific  acts  of 
negligence  or  incompetency  hela 
admissible  to  prove  incompe- 
tency of  foreman.  Gnibc  i- 
Missouri  Pac.  R.  Co.  (Mo.),  35". 
Repuution  of  engineer  for  incom- 
petency and  unfitness  may  be 
proved.     Lake  Shore  &  M.  S.  R. 
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MASTER  AND  SERVANT. 
Ineonipetent  Co-lSiiiployes— CVw- 
tinutd. 
Co.  V.  Stupak  (Ind.),  382. 

Knowledge  of  incompetency. 
Special  finding  must  show  that 
employer  had  notice  and  time 
to  investigate  and  discharge  be- 
fore accident.  Lake  Shore  &  M. 
S.  R.  Co.  V.  Stupak  (Ind.),  382. 

Retention.  Complaint  alleging 
plaintiff  had  no  notice  of  engi- 
neer's incompetency,  but  that 
defendant  had,  heid  sufficient. 
Lake  Shore  &  M.  S.  R.  Co.  v. 
Stupak  (Ind.),  3S2. 

Evidence  as  to  plaintiff's  dec- 
larations concerning  engineer's 
incompetency  held  inadmissible. 
Lake  Shore  &  M.  S.  R.  Co.  v. 
Stupak  (Ind.),  382. 

Complaint  alleging  retention 


of  incompetent  employe  heldsuU 
ficient  upon  demurrer.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Stupak 
(Ind,).  382. 

—  Complaint  need  not  specify 
officer  having  notice  of  engi-r 
neer's  incompetency.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Stupak 
(Ind.).  382. 

Promise  to  discharge,  363 


«. 
Engineer.    Admissibility  of  record 
of  accidents,  314  »• 
—  Evidence  as  to  carelessness. 
Opinion  of  brakeman,  362  n. 
Evidence.      Necessity  of  re- 


pairs to  engine,  362  n. 

Sufficiency  of  evidence,  363  n. 

Instructions.      Evidence' of  negli- 
gence, 353/1. 
Special  findings  negativing  negli- 
gence.     Verdict    for    plaintiff, 

363  «• 
J'eUow-Servanta. 

Who  are.     Bridge  watchman  and 

engineer  and  conductor  of  train, 

450  «• 
Car  repairer  and   foreman, 

443  ». 

Employe  engaged  to  fill  sand 


box  of  engine  is  fellow-servant 
of  brakeman  upon  train.  Louis- 
ville, N.  O.  &  T.  R.  Co.  V.  Petty 
(Miss.),  444. 

—  Engineer  of  train  used  on 
premises  of  iron  company  held 
to  be  fellow-servant  of  found- 
er employed  to  superintend  fur- 
nace. Adams  7f.  Iron  Cliffs  Co. 
(Mich.),  414. 


MASTER  AND  SERVANT. 
"FeMoW'BeTVBXiXB— Continued, 
Engineer  held noi  to  be  fellow- 
servant  of  employe  of  independ- 
ent contractor  engaged  in  filling 
coal  pockets  for  supply  of  en- 
gine. Union  Pac.  R.  Co.  v.  Bil- 
leter  (Neb.),  431. 

Engineer  and  fireman  of  loco- 


motive engaged  in  moving  car 
held  to  be  fellow-servants  of  sec- 
tion hand  injured  through  their 
negligence.  Harrison  z/.  Detroit, 
L.  &  N.  R.  Co.  (Mich.),  398. 

—  Engineer  is  not  fellow-servant 
of  yard  switchman  injured  by 
his  negligence.  Louisville  &  N. 
R.  Co.  V.  Sheets  (Ky.),  470. 

—  Engineers  and  switchmen, 
472  «. 

—  Express  messenger  and  em- 
ploye of  railroad  company,  436  n. 

—  Master  mechanic  is  not  co- 
employe  of  machinist  engaged 
under  his  direction  in  repairing 
engine.  Taylor  v,  Evans^ille  & 
T.  H.  R.  Co.  (Ind.),  437. 

—  Trackmen  are  fellow-servants 
of  train  hands  when  negligence 
of  latter  causes  injury  to  former, 

477  «. 

Train  dispatcher  and  fireman 


of  train  operated  under  his  direc- 
tions are  not  fellow-servants. 
Hunn  V,  Michigan  Cent.  R.  Co. 
(Mich.),  452. 

—  Of  train  dispatchers,  463  n, 

—  Train  hands  are  not  fellow- 
servants  of  trackmen  injured  by 
their  negligence.  Howard  v, 
Delaware  &  H.  Can.  Co.  (C.  C), 

473. 

—  Train  hands  are  fellow-serv- 


ants of  brakeman  of  another  train 
injured  by  their  negligence. 
McMaster  v,  Illinois  Cent.  R. 
Co.  (Miss.),  486. 

—  Watchman  upon  curve  of  ca- 
ble railway  and  gripman  of  car 
held  to  be  fellow-servants.  Mur- 
ray V.  St.  Louis  Cable  &  W.  R. 
Co.  (Mo.),  446. 

Boy  volunteering  at  request 


I 


of  railroad  hands  to  assist  in 
moving  car  is  not  fellow-servant 
of  such  railroad  hands.  Rhodes 
V,  Georgia  R.  &  B.  Co.  (Ga.), 
302. 
Vice-principal.  Person  having 
control  of  distinct  department 
is.     Chicago,  B.  &  Q.  R.  Co.  r. 
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MASTER  AND  SERVANT. 
Feliow-Servanta —  Continued. 
Sullivan  (Neb.),  463. 

Assistant      roadmaster     in 

charge  of  division  of  railroad  is 
vice-principal,  and  not  fellow- 
servant  of  section  hand.  Har- 
rison 7\  Detroit,  L.  ifc  N.  R.  Co. 
(Mich.),  398. 

Car  repairer  requested  before 

leaving?  employment  to  give  in- 
struction to  his  successor  is  not 
the  lellow-servant  of  his  succes- 
sor, but  is  vice-principal.  Chi- 
cago, B.  &  Q.  R.  Co,  V.  Sullivan 
(Neb.),  463. 

Negligence  of  instructor  furnished 
by  employer,  470  n. 

Instruction  /4<7</ erroneous  in  fail- 
ing to  distinguish  between  vice- 
principal  and  fellow-servant. 
Chicago,  B.  &  Q.  R.  Co.  v.  Sul- 
livan (Neb.),  4^3, 

Promise  of  foreman  to  keep  look- 
out. 443  w. 

Injury  to  laborer  through  negli- 
gence of  foreman,  442  «. 

Contributory  negligence  of  fellow- 
servants  htUi  not  to  preclude  re- 
covery where  accident  caused  by 
negligence  of  employer.  Hunn 
r.  Michigan  Cent.  R.  Co.  (Mich.), 
452. 

Contributory  negligence  of  fellow- 
servant,  444  n. 

Injury  to  switchman  held  to  have 
been  caused  by  improper  load- 
ing of  car,  through  failure  of 
fellow-servants  to  use  stakes 
furnished  by  company.  Ford  r. 
Lake  Shore  &  M.  S.  R.  Co.  (N. 
Y).  3f>9. 

Negligence  of  co-employes  loading 
rails  upon  flat  car,  413  n. 

Construction  of  section  1307,  Iowa 
Code,  imposing  on  railroad  com- 
panies liability  for  negligence  of 
co-employes,   2S1  n. 

Negligence.  Failure  to  light  head- 
light, 446  n. 
Contributory  Negligence.  See 
Silso  A ff^i'iii nets  ;  Cvupliui^;  Over- 
head  /indices  ;  Minor  Employes  ; 
fei/oiv  Serz'anis,  supra. 

Apprehension  of  danger,  326  n. 

Jumping  from  car.    Question 

of  contributory  negligence,  is 
for  jury.  Smith  i'.  Wrightsvillc 
&  T.  R.  Co.  (Ga.),  320. 

Assuming  dangerous  position. 
Injuries  caused  by  recklessness 


MASTER  AND  SERVANT. 
Contributozy     Negligence— G^m- 

tinued, 

of  another,  413  n. 

- —  Car     ,  repairer.         Kicking, 
330  n. 

Section  hand  remaining  in  dan- 
gerous place,  even  upon  order 
of  roadmaster,  is  guilty  of  con- 
tributorv  negligence.  Harrison 
V.  Detroit,  L.  &  N*.  R.  Co. 
(Mich.),   398. 

Failure  to  extricate  oneself  from 
dangerous  position,  413  «. 

Brakcman.  Forgetfulness  of  de- 
fect, 429  n. 

Gross  recklessness  of  conductor 
of  gravel  train,  429  n. 

Excessive  speed  does  not  bar  re- 
covery by  engineer  when  acci- 
dent not  caused  thereby.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Parker, 

(in.),  339- 

Engineer  running  train  at  nsaal 
speed  with  view  of  switch  ob- 
scured, question  held  to  be  for 
jury.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Parker  (III.),  339. 

Instruction  that  engineer  bound 
to  control  train  so  as  to  stop  in 
time  to  avoid  collision  on  side 
track  of  which  switch  left  open, 
held  properly  refused.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Parker 

(111:),  339. 
Consideration  of  conduct  of  en- 
gineer at  and  prior  to  time  of 
accident,  instructions  held  not 
to  be  erroneous.  Lake  Shore  & 
M.    S.  R.  Co.  V,    Parker,  (lU.), 

339. 
Court  cannot   hold  as   matter  of 

law,  that  employe  was  negligent 
in  failing  to  avoid  danger  from 
signal  post  near  track.  John- 
son V.  St.  Paul,  M.  &  M.  R.  Co. 
(Minn.),  293. 

Fireman  remaining  upon  locomo- 
tive with  sleeping  engineer  may 
be  guilty  of  contributory  negli- 
gence. Carroll  v.  East  Tennes- 
see  V.  &  G.  R.  Co.  (Ga.),  307. 

Failure  of  fireman  to  keep  engi- 
neer awake.  Instructions  re- 
stricting period  during  which 
negligence  extended  held  erro- 
neous. Carroll  v.  East  Tennes- 
see, V.  &  G.  R.   Co.  (Ga.),  307. 

Switchnan  on  top  of  load  of  lum- 
ber, 428  ». 

Walking  upon  track  unnecessarily 


L 
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MASTER  AND  SERVANT. 

Ck>ntributory-     Ifegligenoe — Coiu 
tinued, 

held  contributory  negligence 
precluding  recovery  by  brake- 
man.  Pennsylvania  R.  Co.  v, 
O'ShaughneSsy  (Ind.),  479. 

Unnecessarily  going  upon  rail- 
road crack,  413  ft. 

Evidence  keld  sufficient  to  sustain 
finding  that  plaintiff  not  guilty 
of  contributory  negligence. 
Union  Pac.  R.  Co.  v.  Billeier 
(Neb.),  431- 

Province  of  jury,  428  n. 

Servant  assumes  such  extraordi- 
nary risks  as  he  voluntarily  en- 
counters. Smith  V.  Winona  & 
St.  P.  R.  Co.  (Minn.),  289. 
Svidence.  See  also  Appliances^ 
supra. 

Admissibility  of.  Narrow  escape 
of  another  employe,  380  n. 

Reputation   for    carefulness, 

320  n. 

-; —  Custom  to  use  old  rails  for 
*  side     tracks     admissible    upon 
question    of    company's    negli- 
gence.    Doyle   V.   St.    Paul,  M. 
&  M.  R.  Co.  (Minn.),  376. 

Evidence  that  accidents  from 

employes  being  caught  by 
splinter  on  inside  of  rail  not 
known  to  have  happened  admis- 
sible. Doyle  V.  St.  Paul,  M.  & 
M.  R.  Co.  (Minn.),  376. 

Evidence   held  admissible  to 

show  that  relief  to  fireman  on 
engine  with  sleeping  engineer 
would  have  followed  in  a  speci- 
fied way  according  to  usage  of 
company.  Carroll  v.  East  Ten- 
nessee,  V.  &  G.    R.  Co.  (Ga.), 

307. 

Report   to  general,  manager 


concerning  accident  not  admis- 
sible. Carroll  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  (Ga.),  307. 

Agent  sent  to  injured  employe  to 
obtain  statement  concerning  ac- 
cident is  not  authorized  to  bind 
company  by  declarations  as  to 
circumstances.  Dovle  v,  St. 
Paul,  M.  &  M.  R.  Co.  (Minn.), 
376. 

Practice  of  others  in  climbing  lad- 
der on  freight  car  when  train  in 
motion  is  not  admissible. 
Southern  Kansas  R.  Co.  v. 
Robbins  (Kan.),  316. 

Presumption,    in   absence  of   eye 


MASTER  AND  SERVANT. 
lEMdjeinDB— Continued. 

witnesses  of  accident,  is  that 
deceased  exercised  due  care  and 
caution  in  attempting  to  cross 
railroad  track.  Adams  v.  Iron 
Cliffs  Co.  (Mich.),  414. 

of    negligence   arising   from 


happening  of  accident,  354  n. 

Res  gestce.       Statement   of    track 
walker  to  section  boss,  381  n. 
MUNICIPAL  AID. 

Conflict  between  decisions  of  state 
and  federal  courts  held  sufficient 
to  authorize  compromise  by 
county  of  aid  bonds.  State  v. 
Hannibal  &  St.  J.  R.  Co.  (Mo.), 
581. 
NEGLIGENCE.  See  also  Contribu- 
tory Negligence  ;  Crossings  ; 
Master  and  Servant  ;  Passen- 
gers ;  Trespassers. 

Absence  of  hunters  on  side  track 
to  prevent  cars  from  running 
upon  street  held  sufficient  to 
show  negligent  construction. 
Shaw  V.  New  York  &  N.  E.  R. 
Co.  (Mass.),   547. 

Allowing  water  to  fall  from  stand 
pipe  for  supplying  locomotives 
upon  side  track  where  it  froze, 
held  sufficient  to  prove  negli- 
gence. Canfield  v.  Chicago  & 
W.  M.  R.  Co.  (Mich.),   566. 

Use  of  inferior  engine  with  fire- 
man as  engineer  in  running  ac- 
commodation trains  to  fair 
grounds  held  negligence.  Pev- 
ton  V.  Texas  &  P.  R.  Co.  (La.'), 
550. 

Comparative  negligence  does  not 
govern  right  to  recover  in  Ten- 
nessee. East  Tennessee,  V.  & 
G.  R.  Co.  V,  Hull  (Tenn.)  495. 

Comparative  negligence.  Rules 
adopted  by  respective  states, 
497  n. 

Complaint  alleging  injuries 
through  "gross"  negligence 
must  allege  that  injury  was  in- 
flicted wilfully  or  through  mal- 
ice. McAdoo  V.  Richmond  &  D. 
R.  Co.  (N.  Car.),  524. 

Gross  negligence  only  overcomes 
contributory  negligpince  when  it 
is  wanton,  reckless  or  intention- 
al. Carrington  v.  Louisville  & 
N.  R.  Co.  (Ala.),   543- 

Parent  and  auxiliary  company. 
Liability  of  parent  company  for 
negligence  of  auxiliary  compa- 
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NEGLIGENCE— Owi^ifafA/ 
ny.     26  n. 

^^—  Liability  of  parent  company 
for  negligence  of  auxiliary  com- 
pany in  obstructing  stream  and 
causing  overflow.  Kankakee  & 
S.  R.  Co.  V.  Horan  (111.),  13. 

Unauthorized  lease.  Company 
cannot,  without  legislative  au- 
thority turn  over  its  road  to  an- 
other company  to  exempt  itself 
from  liability.  Ricketts  v, 
Chesapeake  &.  O.  R.  Co.  (W. 
Va.).  42. 

Employe  o(  owners  •of  private 
track  charged  with  duty  of  un- 
coupling cars  placed  upon  track 
is  person  engaged  on  or  about 
railroad  within  the  meaning  of 
Pennsylvania  statute.  Stone  v. 
Pennsylvania  R.  Co.  (Pa.)  522. 
,  Construction  of  Pennsylvania 
statute.  Person  engaged  about 
cars  or  railroad  of  company  of 
which  he  is  not  an  employe, 
523  n. 

Pleadings.  Alleging  specific  acts 
of  negligence,  483  n. 

Recovery  for  injuries  to  plaintiff 
and  to  his  horse  and  buggy  may 
be  had  under  claims  set  up  in 
one  count  when  no  demurrer 
filed.  Chicago  W.  D.  R.  Co.  v. 
Ingraham  (Ill.)i   243. 

Instruction  as  to  omission  to  per- 
form duty  A/'/(/  not  to  be  mis- 
leading. Chicago  W.  D.  R.  Co. 
V.  Ingraham  (III.).  243. 

Personal  injuries.     Review  on  ap- 
peal.    Extent  of  injuries,  547  «. 
NEW    TRIAL.       See     Drains    and 
Ditches  ;   Special  Findings. 

Newly  discovered  testimony  im- 
peaching competency  of  expert 
does  not  justify  granting  of  new 
trial.  Hooker  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (Wis.),  498. 
NUISANCE. 

Auxiliary  company  built  in  inter- 
est of  older  road  ;  liability  of 
parent  company  for  act  of,  in 
obstructing  watercourse.  Kan- 
kakee  &   S.    R.  Co.    V.    Horan 

(111-),  13. 
Joint  tort-feasors.  Parent  and 
auxiliary  companies.  Mortgage 
by  auxiliary  company  Ae/i/  not 
admissible  in  evidence  to  es- 
tablish point  that  company  own- 
ing road  was  sole  actor.  Kan- 
kakee  &   S.    R.   Co.   V.   Horan 


NU  IS  ANCE— CVMi^jf ««/. 

(111).   13. 
ORDINANCES. 

Speed  of  trains  in  company's  yard 
is  governed  by  ordinance. 
Grube  v.  Missouri  Pac  R.  Co. 
(Mo.),  357. 

Regulation  of  speed.     Applicabil- 
ity. 362  », 
OVERFLOW.    See  Waters  aj^d  Wa- 
tercourses. 
PASSENGERS.    See  Station  ;  Tick- 
ets AND  Fares. 
Who  are  Fasaengers. 

Defin  ition  of  "  passenger. "  When 
relation  of  passenger  and  car- 
rier exists,  63  n. 

Purchase  of  ticket  and  payment 
of  fare,  63  n. 

Presumption  arising  from  pres- 
ence of  traveller,  63  n. 

Assent  of  carrier.  Illegal  and  in- 
valid contracts,  63  n. 

Persons  in  waiting  room,   64  m. 

Persons  at  depot  to  take  train, 

64  ». 

Persons  entering  car,   65  n. 
Persons    entering    Wrong    train, 

68  If. 
Persons  hailing  street  car,  etc., 

65  H, 

Persons  leaving  car,  65  n. 
Persons  leaving  cars  at  interme- 
diate stations^    66  n. 
Transportation  obtained  by  fraud, 

66  H. 

Permission  of  employes  to  travel 
on  train,  68  m. 

Freight  train  ;  person  traveling 
on  against  rules  and  conductor's 
orders,  although  told  to  get  on 
by  brakeman,  kr/d  not  a  pas- 
senger. Gulf,  C.  &  S.  F.  R.  Co. 
V.  Campbell  (Tex,),    100. 

Trespasser.  Evidence  conflict- 
ing as  to  whether  plaintiff  was 
passenger  or  trespasser  while 
riding  on  platform.  Instruction 
withdrawing  question  from  jury 
Ariif  erroneous.  Chicago,  B.  &. 
Q.  R.  Co.  V.  Mehlsack  (111,),  60. 

What  employes  may  invite  or  per- 
mit persons  to  travel  as  passen- 
gers, 69  n. 

Drovers  travelling  in  charge  <ol 
cattle,  70  n. 

Express  messengers,  70  n. 

Mail  agents,  70  n. 

Newsboys,  etc.,  70  n. 

Employes  riding  to  and  from  work, 
71  ». 
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PASSENGERS. 

*Wlio  are  TaaBengers^ConiiHu^d. 

Statutes  providing  for  expul- 
sion of  trespassers,  72  n. 

Persons  assisting  passengers,  72  ». 

Person  assisting  sick  passenger; 
conductor  having  knowledge 
owes  such  person  same  duty  that 
he  owes  to  any  passenger. 
Louisville  &  N.  R.  Co.  v.  Crunk 
(Ind.),  158. 
Iteg^alation  of  Aocommodations. 

Discrimination  against  colored  pas- 
sengers, 42  n. 

Interstate  commerce.  Statute  re- 
quiring separate  but  equal  ac- 
commodations for  white  and  col- 
ored races,  Ae/ii  not  invalid. 
Louisville,  N.  O.  &  T.  R.  Co.  v. 
Mississippi  (U.  S.),  36. 
Oonnecting  Ijiiies. 

Contracting  company  ;  responsi- 
bility of,  for  accident  happening 
on  connecting  line,  30  n. 

Coupon  tickets  ;  company  selling, 
containing  notice  that  it  is  liable 
on  its  own  line  only,  Ae/J  not 
responsible  for  injury  on  con- 
necting line.  Kerigan  v.  South- 
ern Pac.  R.  Co.  (Cal.),  28. 

Ticket  agent  acting  for  both  com- 
panies ;  sale  of  ticket  by,  on  one 
road,  does  not  impose  liability 
on  other  company.  Atchison, 
T.  &  S.   F,   R.  Co.   V.  Cochran 

(Kan.),  48. 
Sunday  Travel. 

Injury  at  station.  Plaintiff  Aelci 
not  precluded  from  recovery,  by 
fact  that  she  was  travelling  on 
Sunday  in  violation  of  statute. 
Delaware,  L.  &  W.  R.  Co.  v. 
Trautwein  (N.  J.),  187. 

Injuries  to  passengers  while  trav- 
elling on  Sunday.  Right  to  re- 
cover, 196  n. 

Riding  for  exercise  is  not  violation 
}  of  statute  in  relation  to  observ- 

ance of  Lord's  day.     Sullivan  z/. 
Maine  Cent.    R.  Co.  (Me.),  195. 

Statute  as  to  Sunday  travel  not  in- 
tended as  an  arbitrary  interfer- 
ence with  comfort  and  conduct 
of  individuals.  Sullivan  «/.  Maine 
Cent.  R.  Co.  (Me.),  195. 
Injuries  Generally. 

Alighting.     Failure  to  stop  at  sta- 
tion and  compelling  passenger 
to  alight  from    freight   train   a 
quarter  of  a  mile  distant;  pas-! 
senger  who  broke  his  leg,  ^^/^| 


PASSENGERS. 
Ii^uries  Generally — Continued. 
to    have    no    cause    of    action. 
Adams  v,  Missouri  Pac.  R.  Co. 
(Mo.),   105. 

Motion  to  require  plaintiff  to 

state  who  caused  acceleration  of 
speed  alleged  and  by  what  acts,' 
held  properly  refused.  Louis- 
.  ville  &  N.  R.  Co.  v.  Crunk  (Ind-), 
158. 

reasonable  time  for.     Where 

evidence  is  conflicting,  question 
is  for  jury.  Pennsylvania  R.  Co. 
V.  Lyons  (Pa.),  154. 

Reasonable    time    to    alight 

from  train,   158  »,  168  n. 

7 from  moving  train  by  con- 
ductor's orders.  Sufficiency  of 
evidence,  171  n. 

from  moving  train.  Con- 
ductor's orders  to  leave  held  to 
constitute  negligence  on  part  of 
company.  Jones  «/.  Chicago,  M. 
&  St.  P.  R.  Co.  (Minn.),   169. 

from  moving  train.  Exem- 
plary damages.  Absence  of  in- 
jury, 171  n. 

from  moving  train.     Failure 


to  stop  at  station,  184  n, 

—  from  moving  train.  Person 
assisting  sick  passenger  not 
given  reasonable  time  to  alight 
held  entitled  to  recover.  Louis- 
ville &  N.  R.  Co.  V.  Crunk  (Ind.), 

158. 

—  from  moving  train.  Special 
findings  as  to  knowledge  of  con- 
ductor Aeid  not  conflicting  with 
general  verdict.  Louisville  & 
N.  R.  Co.  V.  Crunk  (Ind.),  158. 

—  Alighting  from  mbving  horse 
car  not  negligence  per  se^  but 
question  one  of  fact.  Shacherl  v, 
St.  Paul  City  R.  Co.  (Minn.),  233. 

—  from  street  car.  Admission 
of  president  of  company  as  to 
driver's  negligence,  234  n. 

—  from  moving  car.  Lady  trav- 
elling on  street  car  may  testify 
to  insult  on  former  occasion, 
and  that  she  left  car  through  fear 
of  repetition.  Ashton  v,  Detroit 
City  R.  Co.  (Mich.),  235. 

—  Whether  lady  was  justified  in 
leaving  car  through  fear  of  in- 
sult is  question  for  jury.  Ashton 
V.  Detroit  City  R.  Co.  (Mich.) 

235. 

—  Knowledge  of  driver  or  com- 
pany of  previous  insult  to  plaint- 
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PASSENGERS. 
Iz^ories  Oenerally — dmtinued. 

iff  h<Ui  immaterial.  Ashton  f« 
Detroit  City  R.  Co.  (Mich.),  235. 

Assault  by  driver  of  streetcar.  Ces- 
sation of  contract  of  carnage. 
Scope  of  employment,  239  n. 

Boarding  moving  street  car.  Con- 
tributory negligence,  234  n. 

Cable  railway.  Passenger  injured 
while  alighting  from  moving  car 
by  being  run  over  by  car  on  an- 
other track.  Excessive  speed 
and  failure  to  ring  bell  held  to 
show  negligence.  Weber  v, 
Kansas  City  C.  R.  Co.  (Mo.),  117. 

Cause  of  injury.  Instruction  that 
jury  should  consider  only  such 
injuries  as  were  caused  by  de- 
railment. Further  instructions 
unnecessary.  Texas  T.  R.  Co. 
V.  Johnson  (Tex.),   122. 

Defective  roadbed.  Company  is 
liable  for  injuries  caused  by 
rotten  ties  whereby  train  is  de- 
railed.  Rutherford  v.  Shreve- 
port  &  H.  R.  Co.  (La.),  129. 

cannot  be  justified  by  plead- 
ing poverty  of  corporation.  Tex- 
as T.  R.  Co.  V.  Johnson  (Tex.), 
122. 

■  Passenger  injured  owing  to 
defective  track.   Evidence,  131 «. 

Derailment.  Evidence  of  general 
defective  condition  of  roadbed 
and  previoiis  wrecks,  held  not 
admissible  even  on  issue  of  ex- 
emplary damages.  Missouri 
Pac.  R'  Co,  v.  Mitchell  (Tex.). 
224. 

Drover  in  charge  of  cattle  at- 
tempted to  enter  caboose  from 
top  and  was  injured.  V^erdict 
in  his  favor  held  supported  by 
evidence.  Missouri  Pac.  R.  Co. 
V.  Callahan  (Tex.),  85. 
'  Duty  of  common  carriers  of  pas- 
sengers is  duty  independent  of 
contract  arising  by  implication. 
\  Delaware,    L.   &   W.    R.   Co.  v, 

Trautwein  (N.  J.),   187. 

Evidence.  Declarations  made  by 
passenger  who  had  fallen  whilst 
alighting  from  train,  held  ad- 
missible. Pennsylvania  R.  Co. 
V.  Lyons  (Pa.),   154. 

Declarations     of     passenger 

found  near  where  he  fell  about 
half  an  hour  afterwards  held  not 
a  part  of  res  gestu-.  Savannah, 
F.  &  W.  R.  Co.  r.  Holland  (Ga.), 
196. 


PASSENGERS. 
Jj^uiiea  Oenerally — Gmtintud. 
Declarations  of  barn  superin- 
tendent   though     inadmissible. 
heid  not  to  be  prejudicial.     Ash- 
ton V,  Detroit  City  R.  Co.  (Mich.), 

235- 
of  previous  wreck  elsewhere 

on  the  road,  held  not  admissible. 
Missouri  Pac  R.  Co.  z\  Mitchell 
(Tex.),  224, 
Exemplary  damages  as  applicable 
to  common  carriers  ;  doctrine  not 
definitely  sanctioned  in  Louis- 
iana. Rutherford  v.  Shreve- 
port  &  H.  R.  Co.  (La.),  129. 

•     for     injuries    to    passengers 

arising  from  negligence,  132  n. 
Liability  of  company  for,  de- 


pends on  gross  negligence,  in- 
difference, or  disregard  for  pas- 
senger's safety.  Texas  T.  R. 
Co.  V.  Johnson  (Tex,),  122. 

—  Injuries  caused  by  running  at 
excessive  speed  on  poor  track  in 
violation  of  rules  not  attributa- 
ble to  gross  negligence  or  indif- 
ference. Texas  T,  R.  Co.  v. 
Johnson  (Tex.),  122. 

Falling  from  summer  car,  234  «. 

Freight  train.  See  Contributury 
Negligence,  infra. 

Passengers  alighting  at  place 

other  than  station,  in  n. 

Passenger  thrown  down  and 

injured  by  sudden  jerk.  Con- 
flict in  evidence.  Verdict  not 
disturbed,  Lusby  v.  Atchison, 
T.  &  S.  F.  R,  Co.'(C.  C),  93. 

Measure  of  damages  is  injuries  re- 
ceived, sufferings  ^nd  conse- 
quent loss.  Rutherford  v. 
Shreveport  &  H.  R.  Co.  (La.), 
129. 

Persons  assisting  passengers  to 
board  cars  ;    injuries  to,  16S  n. 

Person  assisting  sick  passenger: 
conductor  having  knowledge 
owes  such  person  same  duty  that 
he  owes  to  any  passenger. 
Louisville  &  N.  R.'Co.  v.  Crunk 
(Ind.),  158. 

entitled    to     opportunity    to 

leave  train.  Injury  to  person 
attempting  to  leave  car  before 
reasonable  time  has  elapsed. 
Louisville  &  N.  R  Co.  v.  Crunk 
(Ind.),   158. 

Pleading.  Drover  got  on  top  of 
train  and  attempted  to  enter  ca- 
boose from  top  and  was  injured. 
Averments     in     petition     held 
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proper.  Missouri  Pac.  R.  Co. 
V.  Callahan  (Tex.),  S5. 

Allegation  that  plaintiff  was 

on  car  and  company  owed  him 
duty  to  safely  carry  him,  held^ 
bad  in  failing  to  show  that  plaint- 
iff not  a  trespasser.  Breese  z/. 
Trenton  Horse  R.  Co.  (N.  J.), 
230. 

Allegation  that  plaintiff  was 

on  car  and  company  owed  him 
duty  to  protect  him  while  leav- 
ing it,  held  insufficient  in  failing 
to  show  facts  giving  rise  to  duty. 
Breese  v.  Trenton  Horse  R.  Co. 
(N.  J.),  230. 

Count  charging  that  defend- 


ant's car  by  negligence  of  those 
in  charge  ran  over  plaintiff,  held 
sufficient.  Breese  v.  Trenton 
Horse  R,  Co.  (N.  J.),  230. 

Position  of  water  pipe  which  struck 
passenger  while  on  top  of  car ; 
evidence  as  to.  Missouri  Pac. 
R   Co.  V.  Callahan  (Tex.),  85. 

Starting  train  while  drover  was  on 
top  of  car.  Evidence  that  no 
notice  was  given,  hvid  admissi- 
ble. Missouri  Pac.  R.  Co.  v. 
Callahan  (Tex.).  85. 

Street  railway  company  as  carrier 
of  passengers  is  bound  to  exer- 
cise greatest  care  and  foresight. 
Watson  V.  St.  Paul  City  R.  Co. 
(Minn.),  114. 

degree  of  care  required  of,  as 

carriers  of  passengers,  116  ». 

Use  of  inferior  engine  with  fire- 
man as  engineer  in  running  ac- 
commodation trains  to  fair 
grounds  held  negligence.  Pey- 
ton V,  Texas  &  P.  R.  Co.  (La.), 
550. 

Wantonness  or  malice  ;  testimony 
and  special  findings  held  not  to 
establish  such  gross  negligence 
as  amounts  to.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Lindley  (Kan.), 
72. 
Icduries  at  and  around  Stations. 

Sec  Station. 
Contributory  Ifeglig^nce. 

Alighting  at  place  not  station 
where  train  had  stopped.  In- 
jury attributed  to  accident  or  to 
passenger's  own  negligence. 
Smith  V'  Georgia  Pac.  R.  Co. 
(Ala.),   143. 

from  moving  car.     Street  car 


PASSENGERS. 
Contributory     Negligenoe — Con-^ 
tinued. 

signal  failing  to  work,  passenger 
jumped  while  train  was  moving 
at  seven  miles  an  hour  and  was' 
run  over  by  another  car,  held 
guilty  of  contributory  negli- 
gence. Weber  v,  Kansas  City 
C.  R.  Co.  (Mo.),  117. 

from  moving  train  by  con- 
ductor's orders.  Sufficiency  of 
evidence,  171  n. 

from  moving  train.  Circum- 
stances which  may  render  ques- 
tion of  contributory  negligence 
proper  one  for  jury.  Jones  v, 
Chicago,  M.  &  St.  P.  R.  Co. 
(Minn.),   169. 

from  moving  train  ;  failure  to 

stop  at  station  held  not  to  justify 
without  invitation  by  employe. 
Walker  v.  Vicksburg,  S.  &  P.  R. 
Co.  (La.),  172. 

from  moving  train.  Instruc- 
tion authorizing  recovery  al- 
though plaintiff  was  guilty  of 
negligence  in  delaying  to  leave 
train,  held  error.  Pennsylvania 
R.  Co.  V.  Lyons  (Pa,),  154. 

from  moving  train.     Instruc- 


tion that  contributory  negligence 
depends  on  speed.  Remarks  in 
refusing  instruction,  A^/((/ to  con- 
stitute error.  Pennsylvania  R. 
Co.  V.  Lyons  (Pa.),  154. 
—  from    moving    train.      It    is 


prima  facie  negligence  for  a  pas- 
senger to  attempt  to  alight  from 
moving  train.  Jones  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Minn.),  i6g. 

—  from  moving  train  not  negli- 
gence per  se.  Louisville  &  N. 
R.  Co.  V.  Crunk  (Ind.),  158. 

—  from  moving  train  not  stop- 


ping long  enough  to  allow  pas- 
senger to  leave.  Instruction 
that  passenger  was  negligent 
properly  refused.  Pennsylvania 
R.  Co.  V.  Lyons  (Pa.),  154. 

—  from  moving  train  owing  to. 
Simple  unwillingness  to  be  car- 
ried beyond  destination  ;  con- 
duct held  to  show  contributory 
negligence.  Walker  v,  Vicks- 
burg, S.  &  P.  R.  Co.  (La.),  172. 

—  from  moving  train  when 
placed  in  peril  by  default  of  com- 
pany, or  by  direction  of  agent ; 
question  of  negligence  is  for 
jury.     Pennsylvania   R.  Co.  v. 
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tinurd. 

Lyons  (Pa.),  154. 

from    slowly     moving    train 

which  started  before  passenger 
had  time  to  get  off  :  question  of 
negligence  for  jury.  Central  R. 
&  B.  Co.  r.  Miles  (Ala.),  149. 

when   station    is  called  and 


train  stopped,  149  n. 

When,  station  is  called   and 


train  stopped,  passenger  may 
presume  that  train  is  at  station, 
and  may  endeavor  to  alight. 
Smith  V.  Georgia  Pac.  R.  Co. 
(Ala.).   143. 

Arm  on  car  window ;  passenger 
travelling  with,  143  n. 

on   window   sill    injured   by 

stick,  of  cordwood  piled  near 
track.  Question  of  contributory 
negligence  for  jury.  Moakler 
v.  Willamette  Val.  R.  Co.  (Ore.), 

135. 

Drover  travelling  upon  top  of  train, 
84  n. 

Entering  caboose  from  top  ;  drover 
injured  by  being  struck  by  water 
pipe.  Verdict  held  supported 
by  evidence.  Missouri  Pac.  R. 
Co.  V.  Callahan  (Tex.),  85. 

—  of  freight  train  from  top.  Ev- 
idence of  request  of  conductor 
held  admissible.  Missouri  Pac. 
R.  Co.  V.  Callahan  (Tex.),  85. 

Freight  train  ;  passenger  standing 
up  in,   100  n. 

Rising  to  look  out  tipon  ap- 
proaching station  ;  question  of 
negligence  for  jury.  Lusby  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (C. 

C.>.  93- 

Shipper    riding    in   caboose, 


getting  on  top  of  stock  car  at  di- 
rection of  conductor  and  injured 
not  entitled  to  recover.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Lindley 
(Kan.),    72. 

Postal  clerk  riding  as  passenger, 
not  guilty  of  contributory  negli- 
gence in  riding  in  mail  car  al- 
though he  would  not  have  been 
injured  if  he  had  remained  in 
smoker.     (Md.),   126. 

Riding  on  platform,  92  n. 

of   rear  car  of   freight   train 

after  warning.  Passenger  held 
toassume  i>isk.  Louisville  &  N. 
R.  Co.  z'.  Hisch  (Ind.),  89. 

Passenger     r».maining     only 


PASSENGERS. 
Contribatory     lfe^]i£;eiioe — CV«. 

Hnued. 

long  enough  to  ascertain  that 
train  would  not  stop,  does  not 
violate  rule.  Central  R.  &  B. 
Co.  V.  Miles  (Ala.),  149. 

Travelling  in  car  other  than  pas- 
senger car,  129  n, 
PERSONAL  INJURIES.  See  Dam- 
ages;  Evidence;  Master  and 
Servant;  Negligence;  Pas- 
sengers ;  Stations  ;  Trespass- 
ers. 
PHYSICIAN.    See  Damages. 

Examination    of    injured   party's 
person.    See  Evidence- 

Privileged  communicatioiis.    See 
Evidence. 
PLEADING. 

Demurrer  to  evidence.  See  Evi- 
dence. 

Complaint  alleging  injuries 
through  "gross"  negligence 
must  allege  that  injury  was  in- 
flicted wilfully  or  through  mal- 
ice. McAdoo  V.  Richmond  &  D. 
R.  Co.  (N.  Car.),  524, 

Defendant's  corporate  existence 
must  be  averred  in  each  count. 
People  V.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Motion  to  make  more  specific  in 
action  for  personal  injuries  re- 
ceived while  alighting  from  train 
held  properly  refused.  Louis- 
ville &  N.  R.  Co.  V.  Crunk  (Ind.), 

I  158. 

!  POSTAL  CLERK.    Sec  Passengers; 

I  Contributory  N^egligenet. 

!  PRACTICE.  See  Special  Findings. 
Argument  of  counsel.  Discretion 
of  court.  Refusal  of  new  trial 
on  account  of  improper  remarks 
not  to  be  disturbed  unless  dis- 
cretion is  abused.  Weber  v, 
Kansas  City  C.  R.  Co.  (Minn.), 

114. 

Reading  of  extracts  from  re- 
ported cases  showing  large  dam- 
ages held  not  excessive  luld  er- 
ror. Ricketts  v,  Chesapeake  & 
O,  R.  Co.  (W.  Va.),  42. 

Change  of  venue ;  admission  of 
petition  for,  for  purpose  of  es- 
tablishing date  of  construction 
of  road  and  that  it  is  operated 
by  a  co-defendant.  Harmless 
error.  Kankakee  &  S.  R.  Co  r. 
Horan  (111.),   13. 

Co-defendant;     judgment*     over 
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PRACTICE— CVw/i'««<r</. 

against  where  two  companies  are 
sued  for  collision.     Gulf,  C  & 
S.  F.  R.  Co.  V,  Hathaway  (Tex.), 
219. 
Special  findings  held  not  so   con- 
flicting with  general  verdict  as 
to  require  latter  to  be  set  aside. 
Louisville  &  N.  R.  Co.  v.  Crunk 
(Ind.),  158. 
Verdict :  sufficiency  of,  where  two 
companies  are  sued  for  causing 
personal  injuries.     Verdict  held 
unintelligible.     Gulf,  C  &  S.  F. 
R.  Co.  V.  Hathaway  (Tex.),  219. 
Allowance  of  time  to  perfect  tran- 
script.     Smith  V.   Wrightsville 
&  T.  R.  Co.  (Ga.),  320. 
EfiTect  of  alterations  on  bill  of  ex- 
ceptions.    Smith  V.  Wrightsville 
&  T.  R.  Co.  (Ga.),  320. 
Ruling  of  court  upon  previous  trial, 
507  «. 
PRIVILEGED  COMMUNICATIONS. 

See  Evidence, 
QUO  WARRANTO. 

Exemption  is  not  corporate  right 
or  privilege  within  meaning  of 
statute  authorizing  institution 
of  proceedings  by  quo  warranto. 
International  &  G.  N.  R.  Co.  v. 
State  (Tex.),  611. 
RES  ADJUDICATA. 

Decision  of  suit  for  taxes  of  a  pre- 
vious year  held  not  to  be  res  ad- 
judicata  or  to  establish  a  rule  of 
property.      State   v.   Keokuk  & 
•     W.  R.  Co.  (Mo.),  694. 
RULES  AND  REGULATIONS.      See 
Master  and  Servant  ;  Passen- 
gers ;  Tickets  and  Fares. 
SIDE  TRACKS. 

Absence  of  hunters  on  side  track 

to  prevent   cars   from   running 

upon    street    held    sufficient   to 

show     negligent     construction. 

Shaw  V.  New  York  &  N.  E.  R. 

Co.  (Mass.),  547. 

SPECIAL  FINDINGS.    See  Practice. 

Motion  to  set  aside  as  contrary  to 

evidence  without  asking  for  new 

trial  A^'/^  improper.  Jordan  v.  St. 

Paul,  M.&  M.  R.  Co.  (Minn.),  i. 

SPEED.     See  Master  and  Servant. 

Speed  of  trains  in  company's  yard 

is  governed  by  ordinance.  Grube 

V.     Missouri  Pac.  R.  Co.  (Mo.), 

357. 

Regulation.      Applicability  of  or- 
dinance or  statute,  362  n. 

Statute  limiting  speed  until  after 


S9YX\>— Continued. 

passing  travelled  streets  held  to 
apply  to  trains  within  city  be- 
fore  reaching  travelled  streets. 
Hooker  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (Wis.),  498. 
Unlawful  rate  of  speed  held  mate- 
rial in  action  for  damages  sus- 
tained upon  a  railroad   bridge. 
Hooker  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (\Vis.),  498. 
STATION. 

Alighting   from   train.     Sec   Pas- 
sengers ;       Contributory   •  A^e^li- 
^ence. 
Absence  pf  hunters  on  side  track 
to  prevent   cars   from    running 
upon    street    held   sufficient    to 
show     negligent     construction. 
Shaw  V.  New  York  &  N.  E.  R. 
Co.  (Mass.),  547. 
Approach  to  station  ;  duty  of  com- 
pany to  light.     Degree  of  care, 
194  «. 
Duty  of  company  to  provide  safe 
means  of  access  to  and  from  sta- 
tions.    Right  of  passenger  to  as- 
sume that  means  of  access  are 
safe.     Delaware,  L.  &  W.  R.  Co. 
V,  Trautwcin  (N.  J.),  187. 
Fright.     Woman  throwing  herself 
on    platform     to    avoid     being 
struck  by  timber  projecting  from 
moving  car  held  entitled   to  re- 
cover for  impairment  of  health. 
Buchanan  v.  West  Jersey  R.  Co. 
(N.  J.).  59- 
Guidance  pf  third  person  ;  passen- 
ger submitting  to,   194  n. 
Lighting  station.      Duty  of  com- 
pany, 186  n. 
Private   stairway ;    company   not 
absolved  from  duty  of  keeping* 
safe  by  fact  that  it  had  provided 
another  passageway.   Delaware, 
L.  &  W.  R.  Co.   V,  Trautwein, 
(N.  J.),  187. 

passenger  arriving  at  station 

/<^/i^ justified  in  using  since  it  was 
held  out  by  company  as  one  of  its 
passageways.  Delaware,  L.  & 
W.  R.  Co.  V.  Trautwein  (N.  J.), 
187. 
Strangers.       Extinguishment     of 

light.  Trespasser,  194  n, 
Sunday  travel.  Passenger  injured 
on  depot  grounds  not  prechided 
from  recovery  by  fact  that  she 
was  travelling  on  Sunday.  Dela- 
ware, L.  &  W.  R.  Co.  V,  Traut- 
wein (N.  J.),  187. 
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ST  ATIOS— Civtfinutd. 

Unguarded  hole  in  platform  at 
elevated  railway  station  ;  pas- 
senger in  getting  on  train  stepped 
into  ;  //<•/•/ that  there  was  case  for 
jury.  Hovge  v.  Manhattan  R. 
Co.'(N.  Y.'),   III. 

Unlighted  stairway  ;  passenger 
using  when  there  were  lighted 
stairways  held  to  assume  risk  of 
accident.  Bennett  r.  New  York, 
N.  H.  &  H.  R.  Co.  (Conn.).  184. 
STOCK  AND  STOCKHOLDERS. 

Connecting  lines.  Company  own- 
ing stock  in  connecting  line  is 
liable  only  as  a  stockholder,  and 
is  not  liable  for  negligence  of 
connecting  road.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Cochran  (Kan.), 
48. 

Negligence.  Railway  stockholder 
not  liable  for  negligence  of  oflS- 
ccrs  or  employes  in  operation 
of  road.  Atchison,  T.  &  S.  F.  R. 
Co,  7'.  Cochran  (Kan.),  48. 

Purchase   of   stock  of  connecting 

road     by    connecting    company 

//r/</  lawful.     Atchison,  T.  &  S. 

F.  R.  Co.  7'.  Cochran  (Kan.),  48. 

STREET  RAILWAYS. 

Boy  walking  on  track.  Contribu- 
tory negligence.  Province  of 
jury,   508  ft. 

Carrier  of  passengers  ;  degree  of 
care  required  of  company  as, 
116  ;/. 

street  railway  company  as,  is 

bound  to  exercise  greatest  care 
and  foresight.  Watson  v.  St. 
Paul  City  R.  Co.  (Minn.),   114. 

Child  travelling  on  car  with  driv- 
er's knowledge  //</[/  entitled  to 
diligence  due  to  passengers  of 
his  age  and  discretion,  whether 
he  intended  to  pay  fare  or  not. 
Metropolitan  St.  R.  Co.  v.  Moore 
(Ga.).  240. 

Leaving  platform  of  street  car  with 
children  upon  it  /ic/i/  to  be  neg- 
ligence on  part  of  driver.  Metro- 
politan St.  R.  Co.  V.  Moore  (Ga.), 
240. 
Company  must  use  proper  care  to 
prevent  collision  with  others 
using  railroad  track>  Chicago 
W'.  D.  R.  Co.  V.  Ingraham  (111.), 

243. 
Injuries    to     passenger    alighting 

from  moving  car.     Evidence  of 

excessive  speed  and  that  bell  on 

approa<  hing  car  was   not  rung 


;  STREET  RAILWAYS— r^/i/i«/-r^d^ 

A^/J    to     establish     negligence. 

I  Weber  v,  Kansas  City  C.  R.  Co. 

I  (Mo.),  117. 

Ringing  bell  of  cable  car  near 
crossing  is  not  negligence  though 
horse  frightened  thereby.  Stein- 
er  V.  Philadelphia  Traction  Co. 

I  (Pa.).  535. 

Testimony  to  impeach  credibility 

of  conductor  who  has   testified 
that  he  saw  accident  Ar/</ admis- 
sible.    Chicago  W.  D.  R.  Co.  v. 
Ingraham  (111.),  243. 
SUBSCRIPTIONS. 

In   aid   of   railroad ;  taxation  for 
pavment  of.     See  Taxation. 
SUNDAY.     See  Passengers. 
SURFACE    WATERS.     See    Drains 
and  Ditches. 

W^aters  from  rainfall  gathered 
from  hills  after  they  have  be- 
come part  of  stream  are  gov- 
erned by  rules  applicable  to 
watercourses.  Mississippi  &  T. 
R.  Co.  7'.  Archibald  (Miss.),  4. 

Construction  of  road.  Instruction 
held  not  erroneous  as  authoriz- 
ing jury  to  consider  sources  of 
overflow  not  alleged  in  petition. 
Sabine  &  E.  T.  R.  Co.  v.  Brous- 
sard  (Tex.),  26. 

Duty  of  company.  In  action  for 
overflow  jury  should  consider  if 
damage  would  have  occurred  if 
roadbed  had  been  properly  con- 
structed. Instruction  A^U  prop- 
er. Sabine  &  E.  T.  R.  Co.  v. 
Broussard  (Tex.),  26. 

Obstruction  of  surface  waters,  4  «. 

by   construction   of    railroad 

across  prairie.  Rule  that  land- 
owner may  use  such  land  as  it 
is  ordinarily  used,  applied.  Jor- 
dan V.  St.  Paul,  M.  &  M.  R.  Co. 
(Minn.),  i. 

Overflow  of  streams,  9  «. 
TAXATION. 
Generally. 

Tax  received  by  state  treasurer 
cannot  be  apportioned  to  coun- 
ties  in  absence  of  appropriation 
by  law.  State  v,  Harshavv 
(Wis.),  685, 

Payment  after  expiration  of  stat- 
ute providing  for  percentage 
upon  earnings  in  lieu  of  taxation, 
is  not  apportionable  to  counties. 
State  V.  Harshaw  (Wis.),  685. 

Statute  requiring  payment  of  per- 
centage of  gross  earnings  in  lieu 
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TAXATION. 

Generally—  Continued. 

of  license  fee  held  valid  under  re- 
served power  to  amend  charter. 
City  of  New  York  v.  Twenty- 
Third  St.  R.  Co.  (N.  Y.),  640. 

Lessee  of  railroad  is  liable  for  per- 
centage of  gross  earnings  al- 
though no  provision  contained 
in  lease.  City  of  New  York  v. 
Twenty-Third  St.  R.  Co.  (N.  Y.), 
640. 

Percentage  in  lieu  of  taxation  held 
to  be  license  fee  for  the  year  and 
not  tax  upon  gross  earnings  for 
year  preceding  levy.*  State  v. 
Harshaw  (Wis.),  685. 

Credit  for  over-payment  of  previ- 
ous year's  taxes  constitutes  vol- 
untary payment  under  mistake 
of  law.  Louisville  &  N.  R.  Co. 
V.  Com.  (Ky.),  595. 

Interest  is  not  payable  on  over-due 
taxes.     Louisville  &  N.  R.  Co. 
V.  Com.  (Ky.).  595. 
Property  Taxable. 

Branch  to  stone  quarry  used  for 
obtaining  ballast  held  assessable 
as  railroad  track  under  statute. 
Chicago  &  A.  R.  Co.  v.  People 
(111.),  629. 

Gross  receipts  of  Union  Depot  Co. 
held  not  to  be  taxable  when  tax 
paid  upon  gross  receipts  of  com- 
panies owning  it.  State  v.  St. 
Paul  Union  Depot  Co.  (Minn.), 
636. 

Liability  of  grantees  of  "  railroad 
land-grant  lands"  reserved  for 
payment  of  claims,  684  n. 

Percentage  of  gross  receipts  is  com- 
puted in  proportion  to  length  of 
road  within  city  when  line  ex- 
tends beyond  city  limits.  Balti- 
more Union  Pass.  R.  Co.  v.  Bal- 
timore (Md.),  646. 

Estimates  by  passengers  of  num- 
ber travelling  on  cars  within  city 
are  not  admissible  in  action  for 
percentage  upon  gross  earnings. 
Baltimore  Union  Pass.  R.  Co.  v. 
Baltimore  (Md.),  646. 

Deductions  from  earnings  of  an- 
other company  by  way  of  com- 
promise of  dispute  held  not  to  be 
allowable  in  reduction  of  claim 
against  defendant.  Baltimore 
Union  Pass.  R.  Co.  v.  Baltimore 
(Md.).  646. 
Rolling  stock,  578  n, 

of  foreign   corporation  used 


TAXATION. 

^  Property  Tsxahle^  Continued. 

for  interstate  traffic  is  not  tax- 
able by  state.  Bain  v.  Rich- 
mond &  D.  R.  Co.  (N.  Car.),  574. 
Sleeping  cars,  578  n. 
Statute  granting  lands  in  prtp^ 
sentiy  patents  to  issue  upon  com- 
pletion of  sections  of  road,  con* 
fers  indefeasible  right  and  lands 
are  taxable  by  the  state.  Wis- 
consin Cent.  R.  Co.  v.  Price 
County  (U.  S.),  669. 
Approval  of  selection  of  idemnity 
lands  held  essential  to  title  of 
company  and  lands  not  taxable 
until  selected  and  approved. 
Wisconsin  Cent.  R.  Co.  v.  Price 
County  (U.  S.),  669. 
Omission  of  property  from  sched- 
ule estops  company  to  claim  that 
it  is  assessable  as  railroad  track 
and  not  as  real  estate.  Indian- 
apolis &  St.  L.  R.Co.  V.  People 

(111.),  634. 
AsBessment  and  Levy. 

Assessment  of  railroad  property 
by  special  board  of  commission^ 
ers  does  not  violate  constitu- 
tional provision  requiring  as- 
sessment to  be  equal  and  uni- 
form throughout  state.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Worthen 
(Ark.),  589. 

Constitutionality  of  statutes  cre- 
ating special  boards,    595  n. 

Annual  assessments  of  railroads 
and  biennial  assessments  of 
other  property  do  not  cause  in- 
equality. St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Worthen  (Ark.),  589. 

Notice  of  time  and  place  of  meet- 
ing of  board  of  assessors  need 
not  be  given  when  fixed  by  stat- 
ute. St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Worthen  (Ark.),  589. 

Statute  not  unconstitutional  for 
failure  to  provide  for  appeal. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Worthen  (Ark.),  589. 

Order  levying  tax  for  specific  pur- 
pose roust  specify  purpose. 
Louisville  &  N.  R.  Co.  v.  Com. 
(Ky.),  595. 

Adjournments  from  day  to  day  of 
regular  term  of  court  do  not 
affect  power  of  court  to  levy 
taxes  at  such  adjourned  term. 
State  V.  Hannibal  &  St.  J.  R.  Co. 
(Mo.),  581. 

Levy  of  taxes  raises  presumption 
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TAXATION. 
ABseasment  and  Iievy — Continued, 
of  regularity  and  validity.    State  ■ 
V.   Hannibal    &    St.  J.    R.    Co.  ; 
(Mo.).  581.  ] 

Recital  of  order  for  levy  of  omitted  ! 
taxes  hi^ld  sufficient  to  raise  pre- 
sumption  that   taxes  had  been 
omitted.     State  v.   Hannibal  & 
St.  J.  R.  Co.  (Mo.),  581. 

Statute  waiving   informalities   in 
assessment  docs  not  waive  in- 
formalities  in   levy.     People  v. 
Central  Pac.  R.  Co.  (Cal.).  653. 
Oollection,  Actions,  etc 

Constitutional  provision  relative 
to  the  assessment  of  railroads 
does  not  confer  power  to  enact 
special  laws  for  collection  of  tax. 
People  V.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Special  scheme  for  collection  of 
tax  upon  railroads  in  more  than 
one  county  in  Cal.  Pol.  Code,  is 
special  legislation  and  invalid. 
People  V.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Form  of  complaint  is  governed  by 
Cal.  Code  Civ.  Proc.  and  not  by 
special  provision  of  Pol.  Code. 
People  V.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Form  of  special  complaint  in  Cal. 
Pol.  Code  for  recovery  of  tax  is 
special  legislation  and  invalid. 
People  V.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Complaint  in  one  count  for  taxes 
payable  to  state  and  taxes  appor- 
tioned to  counties,  is  bad  for 
misjoinder  of  causes.  People  z'. 
Central  Pac.  R.  Co.  (Cal.),  653. 

Authority  to  make  assessment 
must  be  set  out  in  complaint. 
People  V.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Defendant's  corporate  existence 
must  be  averred  in  each  count. 
People  f.  Central  Pac.  R.  Co. 
(Cal.),  653. 

Petition  to  enforce  payment  heldxo 
contain  sufficient  description 
when  it  set  out  number  of  miles 
of  road  in  county  and  assessed 
value  of  road  and  rolling  stock. 
State  V.  Hannibal  &  St.  J.  R.  Co. 
(Mo.),   581. 

Indebtedness  for  taxes  is  ins.uflS- 
ciency  averred  when  no  allega- 
tion is  made  that  taxes  were 
levied    upon    defendant   or   its 


TAXATION. 
Ck>llection,  Actians,  etc — CantiK- 

ued. 

property.       People     v.    Central 

Pac.  R.  Co.  (Cal.),   653. 

Ownership  of  property  in  defend- 
ant must  be  averred.  People  v. 
Central  Pac.  R.  Co,  (CaJ.),  653. 

Number  of  miles  of  road  in  town- 
ship need  not  be  specified  in  pe- 
tition.    State  V.  Hannibal  &  Sl 


I.  R.  Co.  (Mo.),  581. 
lCIoi 


Adoption  of  township  organiza- 
tion by  county  need  not  be  al- 
leged in  petition.  State  zf.  Han- 
nibal &  St.  J.  R.  Co.  (Mo.),   58i« 

Waiver  under  statute  of  informal- 
ities in  assessment  does  not  dis- 
pense with  necessity  of  showing 
that  valid  tax  has  been  levied. 
People  V.  Central  Pac.  R.  Co. 
(Cal.).  653. 

Decision  of  suit  for  taxes  of  a  pre- 
vious year  held  not  to  be  ns 
adjudicata  or  to  establish  a  rule 
of  property.  State  v.  Keokuk 
&  W.  R.  Co.  (Mo.),  694. 
Bxemption. 

Exemption  is  not  corporate  right 
or  privilege  within  meaning  of 
statute  authorizing  institution 
of  proceedings  by  quo  ivarranto. 
International  &  G.  N.  R.  Co.  v. 
State  (Tex.),  611. 

Failure  to  exercise  corporate  priv- 
ileges is  not  sufficient  ground 
for  declaring  exemption  of  com- 
pany's lands  forfeited.  Inter- 
national &  G.  N.  R.  Co.  f.  State 
(Tex.),  611. 

Acceptance  of  land  grant  under 
charter  abrogating  exemption 
from  state  taxes  held  not  to  af- 
fect exemption  from  county 
taxes.  State  v.  Hannibal  &  St. 
J.  R.  Co.  (Mo.),  581. 

Exemption  from  county  tax  does 
not  exempt  from  municipal  tax, 
e,  ^,,  tax  for  payment  of  town- 
ship aid  bonds.  State  v.  Han- 
nibal &  St.  J.  R.  Co.  (Mo.).  581. 

Exemption  held  to  extend  for  10 
years  from  date  of  statute  and 
not  from  date  of  patents.  State 
t>.  Harshaw  (Wis.)  685. 

Charter  exempting  property  from 
taxation  for  20  years  after  com- 
pletion of  railroad  to  Mississippi 
held  not  to  take  effect  until  com- 
pletion (tf  railroad.  Vazoo  & 
M.  V.    R.    Co.   f.  Thomas  (U. 
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TAXATION. 

JBzemp  tion — Continued. 

S.).  599- 
Trust  deed  conveying  land  grant 

heid  to  amount  to  sale  or  con- 
veyance^ of  land,  and  exemption 
to  have'  terminated.  In  re  St. 
Paul,  S.  &  T.  F.  R.  Co.,  (Minn.), 
6i(). 

Effect  of  sale  or  conveyance  of 
land  grant;  625  n. 

Hotel  at  summer  resort  is  not 
within  exemption  of  railroad 
property.  State  v.  St.  Paul,  M. 
&  M.  R.  Co.  (Minn.),  625. 

Statute  imposing  tax  upon  rail- 
road raises  question  whether 
charter  exemption  affected,  and 
whether  obligation'  of  contract 
impaired  and  gives  jurisdiction 
to  the  federal  court.  Yazoo  & 
M.  V.  R.  Co.  V.  Thomas  (U.  S.), 

599- 
Consolidation      under     Missouri 

statute  abrogates  exemption 
from  taxation  contained  in  char- 
ter of  old  company.  State  ». 
Keokuk  &  W.  R.Co.(Mo.),  694. 

Effect  of  consolidation,  702  • », 
706  n. 

Division  of  company  into  two  cor- 
porations docs  not  affect  immu- 
nity from  taxation  to  pay  sub- 
scription to  stock  of  old  compa- 
ny. Louisville  &  N.  R.  Co.  y. 
Com.  (Ky.),  595. 

Tax  for  payment  of  subscription 
to  stock  specially  levied  under 
provisions  of  charter  is  county 
tax  within  meaning  of  exemp- 
tion. State  V.  Hannibal  &  St. 
J.  R.  Co.  (Mo.),  581. 
TICKETS  AND  FARES. 

Cash  fare.  Additional  charge  of 
10  cents,  held  not  "a  charge  for 
transportation  "  within  meaning 
of  statute  limiting  rate.  Reese 
V,   Pennsylvania   R.   Co.   (Pa.), 

31. 

—  regulation  charging  passen- 
gers paying,  additional  10  cents 
which  they  may  have  refunded, 
held  not  unreasonable.  Reese 
V.  Pennsylvania  R.  Co.  (Pa.),  31. 

—  Regulation  requiring  addi- 
tional charge  of  10  cents,  not 
invalid  on  account  of  certain 
exceptions.  Reese  v,  Pennsyl- 
vania R.  Co.  (Pa.),  31. 

Regulations*  requiring  pur- 
chase  of  tickets  for  passenger 


TICKETS  AND  Y h.'^lLS— Continued, 
trains,  34  n. 

Custom   to    refund    amount 

paid  by  holders  of  commutation 
tickets,  34  If. 

Commutation  tickets.  Refunding 
of  purchase  price,  35  ». 

Connecting  lines.  Coupon  tick- 
ets.    See  Passengers. 

Purchase  of  ticket.  Duty  of  com- 
pany to  sell.  Incorrect  infor- 
mation   supplied    by    officials, 

35  «■ 
TORTS. 

Joint  tort-feasors.    See  Nuisance. 
TRESPASSERS.       See    Passengers, 

Who  are  Passengers* 
TRESPASSERS. 
Injuries  Generally. 

Duty  to  stop,  look  and  listen  ap- 
plies to  foot  travellers.  Penn- 
sylvania  R.  Co.  V.  Aiken  (Pa.), 

571. 

Lookout  only  required  when  spe- 
cial reason  exists  therefor.  Car- 
rington  v,  Louisville  &  N.  R. 
Co.  (Ala.),  543. 

Duty  to  maintain  lookout  and 
discover  trespassers,  547  n. 

Collection  of  houses  fenced  off 
from  track  does  not  necessitate 
lookout.  Carrington  v.  Louis- 
ville &  N.  R.  Co  (Ala.),  543. 

Signals  need  not  be  given  under 
the  common  law  when  ap- 
proaching collection  of  houses. 
Carrington  v,  Louisville  &  N. 
R.  Co.  (Ala.).  543- 

Gross  negligence.  Misleading  in- 
structions, 547  ». 

Wilful   negligence.     Instructions. 

533  ». 
Wilfully  injuring  person  on  track. 

Sufficiency  of  complaint,  533  ». 
Use  of  inferior  engine  with  fire- 
man as  engineer  in  running  ac- 
commodation trains  to  fair 
grounds  held  negligence.  Pey- 
ton V.  Texas  &  P.  R.  Co.    (La.), 

550. 

Evidence  held  sufficient  to  show 
that  train  hands  must  have  seen 
deceased  in  time  to  avoid-injur- 
ing  him.  Rine  v.  Chicago  & 
A.  R.  Co.  (Mo.),  555. 

Evidence  as  to  number  of  persons 
on  track  at  time  of  injury  held 
to  be  admissible  under  circum- 
stances. Whalen  v.  Chicago  & 
N.  W.  R.  Co.  (Wis.),  558. 

as  to  intoxication  of  injured 
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TRESPASSERS. 
Iz\}urieB  QeneraUy — C&ntinued, 

person,  504  n. 
Expression  of  opinion  of  wit- 
ness  as  to  cause   of  accident, 
504  n. 
Iiicensees. 

Injuries  to  licensees  using   track, 

503  «. 
Injury  by  substance  thrown  from 

train.      Sufficiency  of  evidence, 

5«3  «• 
Running  section  of  train   without 

signals    or    lookout     at     place 

where   people   are   accustomed 

to   cross    track    is    negligence. 

Conlcv  r.  Cincinnati,    N.    O.  & 

T.  P.  R.  Co.  (Ky.),  537. 

Custom  of  inhabitants  of  town  to 
cross  track  imposes  on  train- 
hands  duty  to  keep  lookout. 
Conlcv  f.  Cincinnati,  N.  O.  & 
T.  P.  "R.  Co.  (Ky.),  537. 

Lookout  must  be  kept  at  place 
where  adults  and  children  in 
considerable  numbers  are  likely 
to  be  passing  upon  track. 
Whalcn  v.  Chicago  &  N.  W.  R. 
Co.  (Wis.),  558. 

License  to  use  bridge  as  footway 
inferred  from  habitual  and  con- 
stant use  without  objection  by 
company.  Hooker  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Wis.),   498. 

Habitual  use  of  bridge  by  foot 
travellers.  Instructions.  Knowl- 
edge of  engineer.  Excessive 
speed,   503  n. 

Acquiescence  in  use  of  track  for 
pedestrian  purposes  is  not  suffi- 
cient to  prove  license.  Carring- 
ton  V.  Louisville  &  N.  R.  Co. 
(Ala.),  546. 

Custom  to  cross  tracks  by  foot 
path  100  yards  from  place  of  ac- 
cident not  admissible  to  prove 
license.  Carrington  v,  Louis- 
ville &  N.  R.  Co.  (Ala.),  546. 

License  upon  track  is  guilty  of 
contributory  negligence  if  he 
fails  to  keep  lookout.  McAdoo 
V.  Richmond  &    D.    R.    Co.  (N. 

Car.),  524. 
Ohildren. 

Boy  10  years  of  age  upon  railroad 
track  without  right  held  to  be  a 
trespasser  and  that  no  recovery 
could  be  had  although  he  could 
not  be  guilty  of  contributory 
negligence.  Pennsylvania  R. 
Co.  V.  McMulIen(Pa.),  505. 


TRESPASSERS. 

Injuries  to  boy  on  freight  car. 
Evidence.  Signals.  Existence 
of  fence.  Custom  of  people  to 
cross  switch,  504  n. 

Boy  climbing  upon  freight  car. 
507  ». 

Boy  riding  upon  foot  board  of  en- 
gine.    Instructions,  507  n. 

Boy  9  years  of  age.  Contributory 
negligence,  507  w . 

Admissibility  of  evidence   as   to 
plaintiff's  having  boarded  cars 
to  get  a  ride.     Whalen   ru  Chi- 
cago &  N.  W.  R.  Co.  (Wis.),  55S. 
Contributory  Negligence. 

Crossing  track  in  front  of  ap- 
proaching train  h^id  to  bar  ac- 
tion. Pennsylvania  R.  Co.  v, 
Aiken  (Pa.),  571. 

Failure  of  trespasser  to  keep 
lookout  for  approaching  train 
held  to  bar  recovery  even  ol 
partial  damages  under  Georgia 
statute.  Smith  v.  Central  R.  & 
B.  Co.  (Ga.),  490. 

Failure  to  look  for  approaching 
train  before  stepping  on   track, 

533  ". 

Failure  to  heed  warning  and  sig- 
nals,  534  n. 
TRIAL. 

Injuries-  to  minor.  Use  of  im- 
proper language  by  counsel  in 
argument,  307  n. 

Special  findings.  Objection  to 
draft  cannot  be  entertained. 
Lake  Shore  &  M.  S.  R.  Co.  v. 
Stupak  (Ind.),  382. 

Party  dissatisfied  with  draft 

should  submit  amended  draft. 
Lake  Shore  &  M.  S.  R.  Co.  v. 
Stupak  (Ind.),  382. 

Finding  of  jury  that  plaintiff  was 
injured  "  as  alleged  "  is  affirma- 
tive response  to  question  put  in 
issue  bv  pleading.  McAdoo  z/. 
Richmond  &  D.  R.  Co.  (N.  Car.)^ 
524. 
WATERS  AND  WATERCOURSES. 
See  Bridge  ;  Drains  ani> 
Ditches  ;  Nuisance  ;  Sdrfacb 
Water. 

Auxiliary  company  built  in  inter- 
est of  older  road  ;  liability  of 
parent  company  for  act  of,  in 
obstructing  watercourse.  Kan- 
kakee &   S.   R.   Co.   V,   Horan 

(III.),  13.- 
Obstruction.    Company  held  liable 
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WATERS  AND  WATERCOURSES— 
Continued, 

for' injury  to  landowner  caused 
by  obstruction  of  stream.  Mis- 
sissippi &  T.  R.  Co.  V.  Archibald 
(Miss.),  4. 

purchaser  of    lands    held  to 

have  right  of  action  for,  although 
stream  was  obstructed  before  he 
became  owner.  Mississippi  & 
T.  R.  Co.  V.  Archibald  (Miss.),  4. 
Right  of  action  of  owner  of 


reversionary  estate ;  complaint 
alleging  obstruction,  heid  to 
show.     Kankakee  &  S.   R.  Co. 

V.  Horan  (111.).  I3- 

Tenancy  at  will.     Owner  of 


reversion  heid  entitled  to  dam- 
ages measured  by  depreciation 
of  market  value  by  reason  of 
overflow.  Kankakee  &  S.  R. 
Co.  V.  Horan  (111.),  13. 

Overflow.    See  Bridge. 

Damages.      Competency    of 

opinion  evidence  as  to  market 
value  of  land  before  and  after 
and  that  depreciation  was  caused 
by  overflow  resulting  from  ob- 
struction. Kankakee  &  S.  R. 
Co.  V.  Horan  (111.),  13. 

Construction   of    road.      In- 

41  A.  &  E.  R.  Cas.— 47 


WATERS  AND  WATERCOURSES— 
Omtinued, 

struction  held  not  erroneous  as 
authorizing  jury  to  consider 
sources  of  overflow  not  alleged 
in  petition.  Sabine  &  E.  T.  R. 
Co.  V.  Broussard  (Tex.),  26. 

Evidence     Admissibility   of 

bill  for  injunction  in  subsequent 
action  for  damages  as  admis- 
sions of  plaintiff.  Kankakee  & 
S.  R.  Co.  V.  Horan  (111.),  13. 

Evidence.  Maps  of  land  over- 
flowed, held  admissible.  Kan- 
kakee &  S.   R.    Co.   V.   Horan 

(III.).  13. 

In  action  for,  jury  should  con- 


sider if  damage  would  have  oc- 
curred if  roadbed  had  been  prop- 
erly constructed.  Instruction 
held  proper.  Sabine  &  E.  T.  R. 
Co.  V,  Broussard  (Tex.),  26. 
of  streams,  9  n. 


Surface  waters.  Waters  from  rain- 
fall gathered  from  hills  after  they 
have  become  part  of  stream  are 
governed  by  rules  applicable  to 
watercourses.  Mississippi  &  T. 
R.  Co.  V.  Archibald  (Miss.),  4. 
WITNESS.    See  Evidence. 
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